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HOUSING, RESIDENTIAL RENT AND RELOCATION BOARD 
FULL BOARD SPECIAL MEETING 

January 12, 2023 
5:00 P.M. 

Meeting Will Be Conducted Via Zoom 
 

AGENDA 
 
PUBLIC PARTICIPATION 
The public may observe and/or participate in this meeting in many ways. 
 
OBSERVE: 
• To observe, the public may view the televised video conference by viewing KTOP 
channel 10 on Xfinity (Comcast) or ATT Channel 99 and locating City of Oakland 
KTOP – Channel 10 
• To observe the meeting by video conference, please click on the link below: 
When: Jan 12, 2023 5:00 PM Pacific Time (US and Canada) 
Please click the link below to join the webinar: 
https://us02web.zoom.us/j/86931432318  
Or One tap mobile :  
    US: +16694449171,,86931432318#  or +16699009128,,86931432318#  
Or Telephone: 
    Dial(for higher quality, dial a number based on your current location): 
        US: +1 669 444 9171  or +1 669 900 9128  or +1 346 248 7799  or +1 719 
359 4580  or +1 253 205 0468  or +1 253 215 8782  or +1 507 473 4847  or +1 
564 217 2000  or +1 646 558 8656  or +1 646 931 3860  or +1 689 278 1000  or 
+1 301 715 8592  or +1 305 224 1968  or +1 309 205 3325  or +1 312 626 6799  
or +1 360 209 5623  or +1 386 347 5053  
Webinar ID: 869 3143 2318 
    International numbers available: https://us02web.zoom.us/u/kcSVu2BSnT  
 
COMMENT: 
There are two ways to submit public comments. 
• To comment by Zoom video conference, click the “Raise Your Hand” button 
to request to speak when Public Comment is being taken on an eligible agenda 
item at the beginning of the meeting. You will be permitted to speak during your 
turn, allowed to comment, and after the allotted time, re-muted. Instructions on how 
to “Raise Your Hand” are available here. 
• To comment by phone, please call on one of the above listed phone numbers. 
You will be prompted to “Raise Your Hand” by pressing “*9” to speak when Public 
Comment is taken. You will be permitted to speak during your turn, allowed to 
comment, and after the allotted time, re-muted. Please unmute yourself by 
pressing “*6”. 
 
If you have any questions, please email hearingsunit@oaklandca.gov. 
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HOUSING, RESIDENTIAL RENT AND RELOCATION BOARD SPECIAL 
MEETING 

1. CALL TO ORDER 

2. ROLL CALL 

3. PUBLIC COMMENT 

a. Comments on all agenda items will be taken at this time. Comments for 
items not on the agenda will be taken during open forum. 

4. CONSENT ITEMS 

a. Renewal: Adoption of AB 361 Resolution (pp. 4-6) 

b. Approval of Board Minutes, 10/27/2022 (pp. 7-12) 

5. APPEALS* 

a. T22-0111, Williams v. Dawson (pp. 13-76) 

b. L14-0065, 525-655 Hyde Street CNML Properties, LLC (pp. 77-581) 

c. T22-0078, Bolanos v. Wu (pp. 582-633) 

6. INFORMATION AND ANNOUNCEMENTS 

7. SCHEDULING AND REPORTS 

8. OPEN FORUM 

9.  ADJOURNMENT 

Note: Appeal parties do not need to comment on their case during public comment or 
open forum. 

 
*Staff appeal summaries will be available on the Rent Adjustment Program’s website and the 
City Clerk’s office at least 48 hours prior to the meeting pursuant to O.M.C. 2.20.070.B and 
2.20.090 
 
As a reminder, alternates in attendance (other than those replacing an absent board 
member) will not be able to take any action, such as with regard to the consent calendar. 
 

Accessibility:   

Contact us to request disability-related accommodations, American Sign Language 
(ASL), Spanish, Cantonese, Mandarin, or another language interpreter at least five 
(5) business days before the event. Rent Adjustment Program (RAP) staff can be 
contacted via email at RAP@oaklandca.gov or via phone at (510) 238-3721. 
California relay service at 711 can also be used for disability-related 
accommodations.  
 
Si desea solicitar adaptaciones relacionadas con discapacidades, o para pedir un 
intérprete de en Español, Cantones, Mandarín o de lenguaje de señas (ASL) por 
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favor envié un correo electrónico a RAP@oaklandca.gov o llame al (510) 238-
3721 o 711 por lo menos cinco días hábiles antes de la reunión.  
  

需要殘障輔助設施, 手語, 西班牙語, 粵語或國語翻譯服務, 請在會議前五個工作天電

郵  RAP@oaklandca.gov 或致電 (510) 238-3721 或711 California relay service.  
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OAKLAND HOUSING, RESIDENTIAL RENT AND 

RELOCATION BOARD (HRRRB) 

RESOLUTION NO. _______________ 

ADOPT A RESOLUTION DETERMINING THAT CONDUCTING IN-

PERSON MEETINGS OF THE HOUSING, RESIDENTIAL RENT AND 

RELOCATION BOARD (HRRRB) AND ITS COMMITTEES WOULD 

PRESENT IMMINENT RISKS TO ATTENDEES’ HEALTH,  AND 

ELECTING TO CONTINUE CONDUCTING MEETINGS USING 

TELECONFERENCING IN ACCORDANCE WITH CALIFORNIA 

GOVERNMENT CODE SECTION 54953(e), A PROVISION OF AB-361. 

WHEREAS, on March 4, 2020, Governor Gavin Newsom declared a state of emergency 

related to COVID-19, pursuant to Government Code Section 8625, and such declaration has not 

been lifted or rescinded. See  https://www.gov.ca.gov/wp-content/uploads/2020/03/3.4.20-

Coronavirus-SOE-Proclamation.pdf; and  

WHEREAS, on March 9, 2020, the City Administrator in their capacity as the Director of 

the Emergency Operations Center (EOC), issued a proclamation of local emergency due to the spread 

of COVID-19 in Oakland, and on March 12, 2020, the City Council passed Resolution No. 88075 

C.M.S. ratifying the proclamation of local emergency pursuant to Oakland Municipal Code (O.M.C.) 

section 8.50.050(C); and  

WHEREAS, City Council Resolution No. 88075 remains in full force and effect to date; and 

WHEREAS, the Centers for Disease Control (CDC) recommends physical distancing of 

at least six (6) feet whenever possible, avoiding crowds, and avoiding spaces that do not offer 

fresh air from the outdoors, particularly for people who are not fully vaccinated or who are at 

higher risk of getting very sick from COVID-19. See  https://www.cdc.gov/coronavirus/2019-

ncov/prevent-getting-sick/prevention.html; and 

WHEREAS, the CDC recommends that people who live with unvaccinated people avoid 

activities that make physical distancing hard. See https://www.cdc.gov/coronavirus/2019-

ncov/your-health/about-covid-19/caring-for-children/families.html; and 

WHEREAS, the CDC recommends that older adults limit in-person interactions as much 

as possible, particularly when indoors. See https://www.cdc.gov/aging/covid19/covid19-older-

adults.htmlhttps://www.cdc.gov/aging/covid19/covid19-older-adults.html; and 
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WHEREAS, the CDC, the California Department of Public Health, and the Alameda 

County Public Health Department all recommend that people experiencing COVID-19 

symptoms stay home. See  https://www.cdc.gov/coronavirus/2019-ncov/if-you-are-sick/steps-

when-sick.html; and 

 

WHEREAS, persons without symptoms may be able to spread the COVID-19 virus. See  

https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/prevention.html; and 

 

WHEREAS, fully vaccinated persons who become infected with the COVID-19 Delta 

variant can spread the virus to others. See https://www.cdc.gov/coronavirus/2019-

ncov/vaccines/fully-vaccinated.html; and 

 

WHEREAS, the City’s public-meeting facilities are indoor facilities that do not ensure 

circulation of fresh / outdoor air, particularly during periods of cold and/or rainy weather, and 

were not designed to ensure that attendees can remain six (6) feet apart; and 

 

WHEREAS, holding in-person meetings would encourage community members to come 

to City facilities to participate in local government, and some of them would be at high risk of 

getting very sick from COVID-19 and/or would live with someone who is at high risk; and 

 

WHEREAS, in-person meetings would tempt community members who are experiencing 

COVID-19 symptoms to leave their homes in order to come to City facilities and participate in 

local government; and 

 

WHEREAS, attendees would use ride-share services and/or public transit to travel to in-

person meetings, thereby putting them in close and prolonged contact with additional people 

outside of their households; and 

 

WHEREAS, on October 14 and December 9, 2021; January 27, February 10, March 10, 

April 14, May 12, June 9, July 28, September 8, and October 27, 2022, the Housing, Residential 

Rent and Relocation Board (HRRRB) adopted a resolution determining that conducting in-person 

meetings would present imminent risks to attendees’ health, and electing to continue conducting 

meetings using teleconferencing in accordance with California Government Code Section 

54953(e), a provision of AB-361; now therefore be it:  

 

RESOLVED: that the Housing, Residential Rent and Relocation Board (HRRRB) finds 

and determines that the foregoing recitals are true and correct and hereby adopts and incorporates 

them into this resolution; and be it 

 

FURTHER RESOLVED: that, based on these determinations and consistent with federal, 

state and local health guidance, the Housing, Residential Rent and Relocation Board (HRRRB) 

renews its determination that conducting in-person meetings would pose imminent risks to the 

health of attendees; and be it 

 

FURTHER RESOLVED: that the Housing, Residential Rent and Relocation Board 

(HRRRB) firmly believes that the community’s health and safety and the community’s right to 
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participate in local government, are both critically important, and is committed to balancing the 

two by continuing to use teleconferencing to conduct public meetings, in accordance with 

California Government Code Section 54953(e), a provision of AB-361; and be it  

 

FURTHER RESOLVED: that the Housing, Residential Rent and Relocation Board 

(HRRRB) will renew these (or similar) findings at least every thirty (30) days in accordance with 

California Government Code section 54953(e) until the state of emergency related to COVID-19 

has been lifted, or the Housing, Residential Rent and Relocation Board (HRRRB) finds that in-

person meetings no longer pose imminent risks to the health of attendees, whichever occurs first. 

 

APPROVED BY THE FOLLOWING VOTE 

 

AYES:    

NOES:    

ABSENT:   

ABSTENTION:  

 

 

 

 

___________________   ATTEST____________________________ 

Date:        BRIANA LAWRENCE-MCGOWAN 

  Rent Adjustment Program, Housing & 

  Community Development Department 

 

000006



 
1  

HOUSING, RESIDENTIAL RENT AND RELOCATION BOARD 
FULL BOARD SPECIAL MEETING 

October 27, 2022 
5:00 P.M. 

VIA ZOOM CONFERENCE 
OAKLAND, CA 

MINUTES  

 1.  CALL TO ORDER 
 
The Board meeting was administered via Zoom by H. Grewal, Housing and 
Community Development Department. He explained the procedure for 
conducting the meeting. The HRRRB meeting was called to order by Chair 
Ingram at 5:03 p.m. 
 

 2.  ROLL CALL 
 

MEMBER STATUS PRESENT ABSENT EXCUSED 

R. NICKENS, JR.  Tenant    X 

Vacant Tenant    

J. DEBOER Tenant Alt. X   

M. REAGAN Tenant Alt.   X 
D. INGRAM Undesignated X            

C. OSHINUGA  Undesignated X            

E. TORRES Undesignated  X   

Vacant Undesignated 
Alt. 

   

Vacant Undesignated 
Alt. 

   

 T. WILLIAMS   Landlord X            

 Vacant   Landlord    
 Vacant Landlord Alt.        
 K. SIMS Landlord Alt. X           

  

Staff Present 

 Kent Qian    Deputy City Attorney 
           Harman Grewal   Business Analyst III (HCD) 
 Linda Moroz    Hearing Officer (RAP) 
 Briana Lawrence-McGowan Administrative Analyst I (RAP) 
 Mike Munson    KTOP 
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 3.  PUBLIC COMMENT 

a. No members of the public spoke during public comment. 
 

 4.  CONSENT ITEMS 

a. Renewal—Adoption of AB 361 Resolution & Approval of Board Minutes, 
9/22/2022: Chair Ingram moved to renew the adoption of AB 361 resolution 
and to approve the Board Minutes from 9/22/2022. Member J. deBoer 
seconded the motion. 
 

The Board voted as follows:  
 

Aye:   D. Ingram, C. Oshinuga, E. Torres, J. deBoer, T. Williams, K. Sims 
Nay:   None 
Abstain:  None 

The motion and minutes were approved. 

 5.  APPEALS* 

a. L22-0028, Richerson v. Tenants 
 

Appearances:  Robert Richerson Owner 
         
         
This case involved an owner petition for a certificate of exemption for properties 
on Magnolia Street. The Hearing Officer granted the petition based on evidence 
that the two units were converted from non-residential use to residential use 
without any evidence of prior residential activity. However, the Hearing Officer 
also decided that even though the properties are exempt from the Rent 
Ordinance, they were not exempt from the Just Cause Ordinance because they 
were not built from the ground up, which is required for an exemption from the 
Just Cause Ordinance. Since the property is not exempt from the Just Cause 
Ordinance, the Hearing Officer also decided that the property is subject to the 
rent program service fee. The owner appealed the decision and argues that he 
was not aware that the hearing would decide whether the property was subject to 
the Just Cause Ordinance, and that even though the properties were converted, 
they should be considered built from the ground up according to the zoning laws.  
 
The owner contended that he tried to contact RAP to get information for the 
exemption and that he was told that all he had to do was present an occupancy 
permit. The owner argued that the Hearing Officer never mentioned nor asked 
whether the units were converted units, converted with their existing structure, or 
if they were built from the ground up. The owner contended that the Hearing 
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Officer did mention that converting a commercial property may still require 
compliance with the Just Cause for Eviction Ordinance and payment of the rent 
program service fee. The owner argued that the garage outline in back of the 
property was never commercial, it was an accessory storage unit, and that 
zoning allowed him to keep the outline of the garage because of the historic 
nature of the property. The owner contended that the construction was from the 
ground up—which included a new foundation, new walls, and a new two-story 
addition which was attached to the property, and made it into a brand new 
structure. The owner argued that even though part of the structure is on the 
footprint of the old garage, zoning gave approval, and that this complies with 
ground up construction. The owner contended that he didn't convert the existing 
structure, it was all brand new, and that it was zoning’s determination that he 
could do that.  
 
The owner contended that the church used to be on the City’s historical list, that 
it was considered commercial and that he converted it into residential. The owner 
argued that the Hearing Officer quoted that a new construction exemption from 
the Just Cause for Eviction Ordinance does not apply to units that are not newly 
constructed from the ground up or to units that were created as a result of 
rehabilitation improvement or conversion of a commercial space—however, the 
garage is not a commercial space and was built from the ground up. The owner 
contended that he was willing to accept the rent program service fee on what 
was previously the church, but argued that it is also a historical unit in the City of 
Oakland, made from brick, and that he completed extensive structural work on 
the inside of the building because he couldn't tear down the brick walls and had 
to maintain them exactly as they were. The owner contended that a new 
foundation and walls were put up on the inside of the building and that the 
exterior walls are no longer the structure—they are held up by the new structure, 
which were completed as ground up construction. The owner argued that based 
on building codes, he maintained the historical parts of the property, but 
completed ground up construction of a new structure. 
 
After parties’ arguments, questions to the parties, and Board discussion, Vice 
Chair Oshinuga moved to affirm the Hearing Officer’s decision. Member E. 
Torres seconded the motion. 

 
 The Board voted as follows:  

 
Aye:   D. Ingram, C. Oshinuga, E. Torres, J. deBoer, T. Williams, K. Sims 
Nay:   None 
Abstain:  None 

The motion was approved. 
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b. T22-0089, Terry v. Momentus II, LLC 

 

Appearances:  Chela Terry  Tenant 
                        Laura Bloom  Tenant Representative 
                        Guru Prabhu  Owner 
         
This case involved a tenant petition for decreased housing services and to 
contest a certificate of exemption. On July 14, 2022, the Rent Adjustment 
Program (RAP) issued a notice of incomplete petition, noting various deficiencies 
in the petition—including lack of a proof of service, lack of a statement that the 
tenant was current on rent or lawfully withholding rent, the petition was not 
completed or signed under oath, and the decreased housing services claim did 
not include a statement of what services were reduced or eliminated. The notice 
gave 30 days for the petitioner to respond and indicated that the failure to 
respond would result in dismissal. On August 19, 2022, the Hearing Officer 
dismissed the petition on the grounds that the tenant failed to respond to the 
notice of incompletion petition. The tenant appealed the decision, arguing that 
she responded to the notice of incomplete petition by sending documents to RAP 
via priority mail on August 11, 2022, with an expected delivery date of August 12, 
2022, which was within the 30 days.  

 
The tenant contended that she is appealing the dismissal of this case, that she 
had to file restraining orders on her neighbors, and that she had restraining order 
hearings around that time, which caused a delay. The tenant argued that her 
neighbors are committing hate crimes and stalking her family, that the case 
dismissal will harm her and her children, and that her rights will be violated. The 
tenant contended that her mail was not acknowledged as being received and that 
her case was dismissed even though documents should have been received by 
RAP on August 12th. The tenant argued that she provided a complete petition 
and proof of service within 30 days, and that she has a priority mail tracking 
number dated August 11th. The tenant contended that 37 to 40 pages should 
have been delivered to RAP, which included the proof of service and statements 
of why the rent was behind, which included her signature.  
 
The tenant contended that there are ongoing decreased housing services and 
that the whole bathroom ceiling came down in March 2022, which was two days 
after code enforcement inspected the property. The tenant argued that code 
enforcement came by briefly, only checked the apartment upstairs, and that the 
upstairs tenant hid the damage that was causing the ceiling to leak with sewage, 
toilet water, and bathwater. The tenant argued that the tenant upstairs is 
suffering from mental illness and took her caulking from around her tub, which 
makes water go in between the walls—and that video evidence was sent to RAP. 
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The owner contended that the tenant is not current on rent, that the property was 
acquired in February 2021, and that there have been some hostile issues 
between some of the tenants. The owner contended that since he is not a legal 
expert, he hired Alan Horowitz as his attorney, and that his attorney is in direct 
contact with the tenant. The owner argued that his attorney has made sure that 
every video and complaint received is noted, that he goes through each video, 
reviews the laws, city ordinances, and all of the rules and regulations, and then 
makes determinations. The owner contended that his attorney confirmed that 
there is no legal stand to vacate the other tenant, that they ensure complaints are 
addressed, and that they involve the right experts and make decisions regarding 
the complaints. The owner argued that he has e-mails and texts to confirm that 
the bathroom was repaired within 24 hours, and that when there was water 
leakage, it was taken care of. The owner contended that city inspectors looked at 
everything and did not find any violations and that he cannot just vacate 
somebody because of one person’s complaints. The owner contended that they 
take complaints seriously, that city inspectors have come to the property three 
times, and that they have completed every repair. The owner argued that they 
are very meticulous in managing the property, and that the turn-around time is 24 
to 48 hours for repairs.  
 
After parties’ arguments, questions to the parties, and Board discussion, Vice 
Chair Oshinuga moved to reverse the Hearing Officer’s decision, to remand the 
case back to the Hearing Officer for a full hearing, and to allow the petitioner a 
reasonable amount of time to re-submit documents noted in the notice of 
incomplete petition prior to the hearing. Member K. Sims seconded the motion. 

 
 The Board voted as follows:  

 
Aye:   D. Ingram, C. Oshinuga, E. Torres, J. deBoer, T. Williams, K. Sims 
Nay:   None 
Abstain:  None 

The motion was approved. 

6. SCHEDULING AND REPORTS 

a. City Attorney Kent Qian mentioned that the governor announced that he 
intends to end the statewide declaration of emergency at the end of 
February 2023, which will prevent the Board from adopting AB 361 
resolution to meet virtually; and that all Boards and Commissions will have 
to return to in-person meetings in March 2023. 

b. Chair Ingram announced that there will only be one HRRRB meeting in 
November due to the Thanksgiving holiday; and one meeting in December 
due to Christmas. 
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7. INFORMATION AND ANNOUNCEMENTS 

a. Chair Ingram mentioned that Member deBoer is being appointed as a 
regular tenant representative and that another new member is being 
appointed as a tenant alternate. Chair Ingram also acknowledged that 
Member Hudson resigned. 

b. Chair Ingram reminded the Board that he sent out links for the CA 
mortgage relief program, which is still accepting applications for property 
owners behind on their mortgages and property taxes. 

 

8. OPEN FORUM 

a. James Vann from the Oakland Tenants Union spoke and stated the 
board's recommendation on landlord compliance with the rent registry went 
to the Community Economic Development Committee and is scheduled to 
go to City Council at their next meeting. Mr. Vann congratulated the Board 
on developing a set of rational guidelines in response to an issue and 
thanked them. 

 

9. ADJOURMENT 

a. The meeting was adjourned at 6:54 p.m. 
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CHRONOLOGICAL CASE REPORT 

 

Case No.:      T22-0111   

Case Name:      Williams v. Dawson   

Property Address:     548 37th Street, Oakland, CA 94609  

Parties:               Kevin Dawson (Owner)  
      Robert Williams (Tenant)     
 

OWNER APPEAL: 

Activity      Date 

Tenant Petition filed    June 29, 2022   

Administrative Decision mailed   September 13, 2022  

Owner Appeal filed    October 3, 2022  

Tenant Response to Owner Appeal  October 19, 2022  
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CITY OF OAKLAND 

CITY OF OAKLAND 
RENT ADJUSTMENT PROGRAM 
250 Frank H. Ogawa Plaza, Suite 5313 
Oakland, CA 94612-0243 
(510) 238-3721 

For Rent Adjustment Program date stamp. 

RECEIVED 
JUN 2 9 2022 

CA Relay Service 711 
www.oaklandca.gov/RAP 

,-.,. I} OAKLAND RENT 
(}\~ • QI I ADJUSTMENT PROGRAM 

MF J'c-.S 
TENANT PETITION 

Please fill out this form as completely as you can. Use this form to contest a rent increase, seek a rent decrease, and/or 
contest an owner exemption from the Rent Adjustment Program. Failure to provide the required information may result in your 
petition being rejected or delayed. See the last pages of this petition packet ("Important Information Regarding Filing Your 
Petition') or the RAP website for more information. CONTACT A HOUSING COUNSELOR TO REVIEW YOUR PETITION 
BEFORE SUBMITTING. To make an appointment email RAP@oaklandca.gov. 

3? 'l'H 3 7-rlf s+ll"if* S'-18' Oakland, CA qi/ho 9 
Street Number Street Name Unit Number Zip Code 

Move-in Date: J//r{ / 1 J9C/J Initial Rent at Move-In:$ ~ 00 .. OD Current Rent: $~3_'1_6 ___ _ 

Is your rent subsidized or controlled by a governmerit agency (such as HUD or Section 8), other 
than Oakland Rent Adjustment Program? (See page 5 "Jurisdiction" for more information) 

0 Yes 
121 No 
0 Not sure 

Are you current on rent? Ef' Yes 
0 No* 

(*Note: You must be current on your rent or lawfully withholding rent in order to file a petition. 
Checking "No" without providing an adequate explanation may result in your petition being 
dismissed.) ' 

If not current on rent, explain why: _____________________________ _ 

When (if ever) did the property owner first provide you with 
the City form, NOTICE TO TENANTS OF THE RESIDENTIAL 
RENT ADJUSTMENT PROGRAM ("RAP Notice")? 

ef I first received the RAP Notice on: lJr5l Jlo 11 
0 I was never provided with the RAP Notice 
0 I do not remember if I ever received the RAP Notice 

Case number(s) of any relevant prior Rent Adjustment case(s): 

'~l!~tn!:!~!8· 
First Name Last Name 

Mailing Address (if different from above): ___________________________ _ 

Primary Telephone: 5 /0) .3.t ~ .. t:J / S' f Other Telephone: ________ Email: _________ _ 

First Name Last Name 

Mailing Address (if different from above): ___________________________ _ 

Primary Telephone: ________ Other Telephone: ________ Email: __________ _ 

First Name Last Name Firm/Organization (if any) 

Mailing Address:------------------------------------

Phone Number: _____________ Email: ___________________ _ 

Tenant Petition 
Rev. 1/5/2021 

Page 1 of 4 
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Property Owner 

kE V / N 1) A-W$d>AI' 
First Name ~ · . ·. . ,·,, :.\ •_L_a_s_t _N_a_m.::_e.::_.::_'--""=-=--=--------------------

Com pany/LLC/LP (if applicable,):_.;'. flt;.. t lJ,{j,£1 \ ±Al V dSf-'f"J/!fW/--£/llv , fy LU::.. 
' )- \ ·. • ' ··t. . 

• ·-:., 1, Mailing Address: p O. Bot • 2 t) S:99 OA-K-IA tvtJ ,' CA °I¥~ a 0 

Phone Number: rs/()) 81/5- 0 77 7 Email: ________________ _ 

Property Manager (if applicable) 

First Name Last Name Name of Management Company 

Mailing Address:---------------------------------------

Phone Number: _______________ Email: _____________________ _ 

Select the grounds for this petition from the list below. Check all that apply. You must check at least one box. To contest a 
rent increase, select item{s) from Category A. If you have experienced a decrease in housing services and/or have issues with 
tf)e condition of your unit, or are being charged for utilities in violation of the law, select item(s) from Category B. For more 
information on each of the grounds, see Oakland Municipal Code (O.M.C.) Sections 8.22.070 and 8.22.090 (Rent Adjustment 
Ordinance) and the corresponding Regulations. A copy of the Ordinance and Regulations are available here: 
www.oaklandca.gov/resources/read-the-oakland-rent-adiustment-program-ordinance. 

Tenant Petition 
Rev. 1/5/2021 

~A 1) I received a rent increase above the allowable amount. 

D (A2) I received a rent increase that I believe is unlawful because I was not given 
proper notice, was not properly served, and/or was not provided with the required 
RAP Notice ("Notice to Tenants of the Residential Rent Adjustment Program"). 

D (A3) I received a rent increase and do not believe I should be required to pay it 
because a government agency has cited my unit for serious health, safety, fire, or 
building code violations. (You must attach a copy of the citation to your petition.) 

D (B 1) The property owner is providing me with fewer housing services than I 
previously received and/or I am being charged for services originally paid for by the 
owner. (Check this box for petitions based on bad conditions/failure to repair.) 

D (B2) I am being unlawfully charged for utilities. 

D (C1) My rent was not reduced after a prior rent increase period for capital 
improvements. 

D (C2) I wish to contest an exemption from the Rent Adjustment Ordinance because the 
exemption was based on fraud or mistake. 

D (C3) The initial rent amount when I first moved in was unlawful because the property 
owner was not permitted to set the initial rent without limitation. O.M.C. § 8.22.080 (C). 

Page 2 of 4 
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List all rent increases you wish to contest. Begin with the most recent increase and work backwards. If you never received 
the RAP Notice, you can contest all past increases. See the "Important Information" page at the end of this petition packet for 
more information on time limits for contesting rent increases. If you need additional space, attach a separate sheet or an 
additional copy of this form. 

• For petitions contesting a rent increase on the grounds that the unit has been cited by a government agency for 
serious health, safety, fire, or building code violations, you must attach a copy of the citation to your petition. 
Failure to attach a copy of the citation may result in your petition being dismissed. 

~;:!:1!N:::J;:f:,;,:~;0YJ'.:JJ{cf:11~j~~ft:f~}~~~~!t)1~s~~!,~;~~"j;,fo;~,?e,,~~:~el~~:~~ff~~~i~!~::i&f1~~ 
(Complete thi§ section if any bf ihe 'ground~fofpefition fal/ l)nder category B, abo~e) 

List all the conditions that you believe entitle you to a rent decrease. If your petition is based on problems related to 
your unit, or because the owner has taken away service(s) or is charging for services originally provided by the owner, you 
must complete this section. If you need more space, attach a separate sheet or an additional copy of this form. 

• You are strongly encouraged to submit documentary evidence (photographs, inspection reports, 
correspondence with your landlord, etc.) together with your petition. Evidence may be submitted up to seven 
calendar days prior to your hearing. 

• You may wish to have a City inspector come inspect your unit for possible code violations in advance of your 
hearing. Copies of any inspection report(s) may be submitted in support of your petition. To schedule an 
inspection, contact the City of Oakland Code Enforcement Unit at (510) 238-3381, or file a complaint online at 
https://www.oaklandca.gov/services/file-a-complaint-with-code-enforcement. Note: if additional items are cited in 
an inspection report that were not included in your original petition (below), you must file an additional petition 
listing those items in order for RAP staff to consider them as a part of your claim. 

Description of problem or 
decreased housing service 
(list separately): 

Tenant Petition 
Rev. 1/5/2021 

Date problem or 
decreased service 
started: 
(Month/Day/Year) 

Date first notified 
owner or manager 
of problem: 
(Month/Day/Year) 

Page 3 of 4 

Date problem or 
service was 
fixed, if ever: 
Month/Da /Year 

What is the 
dollar value of 
your claimed 
loss? 

; $ 

$ 

$ 

$ 
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I/We declare under penalty of perjury pursuant to the laws of the State of California that everything I/we said in 
this Tena etition is true and that all of the documents attached to the Petition are true copies of the originals. 

Tenant 1 Signature 

Tenant 2 Signature Date 

Check the box below if you agree to have RAP staff send you documents related to your case electronically. If all 
parties agree to electronic service, the RAP will send certain documents only electronically and not by first class mail. 

0 I/We consent to receiving notices and documents in this matter electronically at the email address(es) 
provided in this response. 

Mediation is an optional process offered by RAP to assist parties in settling the issues related to their Rent Adjustment 
case as an alternative to the formal hearing process. A trained third party will work with the parties prior to the hearing 
to see if a mutual agreement can be reached. If a settlement is reached, the parties will sign a binding agreement and 
there will not be a formal hearing. If no settlement is reached, the case will go to a formal hearing with a Rent 
Adjustment Hearing Officer, who will then issue a hearing decision. 

Mediation will only be scheduled if both parties agree to mediate. Sign below if you agree to mediation in your case. 

I agree to have the case mediated by a Rent Adjustment Program staff mediator. 

Tenant Signature Date 

If English is not your primary language, you have the right to an interpreter in your primary language/dialect at the Rent 
Adjustment hearing and mediation session. You can request an interpreter by completing this section. 

0 I request an interpreter fluent in the following 
language at my Rent Adjustment proceeding: 

0 Spanish (Espanol) 

0 Cantonese (Jw*!ti') 

0 Mandarin (~iffii%) 
0 Other: ------------

-END OF PETITION-

Tenant Petition 
Rev. 1/5/2021 

Page 4 of 4 
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CITY OF OAKLAND For Rent Adjustment Program date stamp. 

RENT ADJUSTMENT PROGRAM 
250 Frank H. Ogawa Plaza, Suite 5313 
Oakland, CA 94612-0243 
(510) 238-3721 

CITY OF OAKLAND 
CA Relay Service 711 
www.oaklandca.gov/RAP 

PROOF OF SERVICE 

N9T~_: .. YQU AR~•RE~UIR~D_.ro••~·ERVe•_Ac9f,••9.FYQ_lJ.:~···~1;r111C>N'(·P~O$·.ANY'J\TTAbH'ME.~T$) 
.ON .Jf-lE PRC)PERTY OWNER P~IORTOJ=ILINc;YqlJR PETITION;WIJH RAP.YQ.u_rn~st incl~~Eta •• 
c~py ofth~ RAP fo~m '~N pt1'cJ; TO PROPERTY.;Qv\JN~'ij 'gi=:l'~N~Nt PET n19N" (th~precei:ling. • 
pige i,fthis petition p~c:l<et) and ·a c:ompleted PRO()F PF s1:gv1ce form tog,~her v.,ith your:· • 
p·etition. •' • 

1) Use this PROOF OF SERVICE form to indicate the date and manner of service and the person(s) served. 
2) Provide a completed copy of this PROOF OF SERVICE form to the person(s) being served together with the 

documents being served. 
3) File a completed copy of this PROOF OF SERVICE form with RAP together with your Petition. Your Petition 

will not be considered complete until this form has been filed indicating that service has occurred. 

On the following date: ·6 J .Kw~-t2t> Z,Zi, served a copy of (check all that apply): 

~ENANT PETITION plus I . LJ attached pages (number of pages attached to Petition not 
counting the Petition form, NOTICE TO PROPERTY OWNER OF TENANT PETITION, or 
PROOF OF SERVICE) 

lilNOTICE TO PROPERTY OWNER OF TENANT PETITION 

D Other: ---~-~~-~--~~-----

by the following means (check one): 

~United States Mail. I enclosed the document(s) in a sealed envelope or package addressed 
to the person(s) listed below and at the address(es) below and deposited the sealed envelope 
with the United States Postal Service, with the postage fully prepaid. 

D Commercial Carrier. I deposited the document(s) with a commercial carrier, using a 
service at least as expeditious as first-class mail, with all postage or charges fully prepaid, 
addressed to the person(s) listed below and at the address(es) below. 

D Personal Service. I personally delivered the document(s) to the person(s) at the 
address(es) listed below or I left the document(s) at the address(es) with some person not 
younger than 18 years of age. 

PERSON S SERVED: 

Name 

Addres~ 

City, State, Zip 

Proof of Service 
Rev. 1/5/2021 

Page 1 of 2 
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Name 

Address 

City, State, Zip 

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and 
correct. 

PRINTED NAME . 
/····,·.•.·.•w~ 

Proof of Service 
Rev. 1/5/2021 

l 

DATE SIGNED 

Page 2 of 2 
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IMPORTANT INFORMATION 
REGARDING FILING YOUR PETITION 

TIME TO FILE YOUR PETITION 

Your Tenant Petition form must be received by the Rent Adjustment Program within the required time limit for 
filing. RAP staff cannot grant an extension of time to file your Petition. 

• For Petitions contesting a rent increase, you have 90 days from the date of notice of increase or 
from the first date you received the RAP Notice (whichever is later) to file a Petition. If you did not 
receive a RAP Notice with the rent increase you are contesting but have received one in the past, 
you have 120 days to file a Petition. If you have never received a RAP Notice, you may contest 
all rent increases. 

• For Petitions claiming decreased housing services, you have 90 days from either the date you 
first became aware of the decreased service or the date you first received the RAP Notice 
(whichever is later) to file a Petition. If the decreased housing service is ongoing, you may file a 
Petition at any time. See O.M.C. §§ 8.22.090 (A)(2)-(3) for more information. 

CONTACT A HOUSING COUNSELOR TO REVIEW YOUR PETITION BEFORE SUBMITTING 

To make an appointment, email RAP@oaklandca.gov or call (510) 238-3721. Although the Housing Resource 
Center is temporarily closed for drop-in services, assistance is available by email or telephone. 

DOCUMENTS SUBMITTED IN SUPPORT OF PETITION 

All attachments submitted together with your Petition must be numbered sequentially. You may submit 
additional evidence in support of your Petition up to seven days before your hearing. You must serve a copy 
of any documents filed with RAP on the other party and submit a PROOF OF SERVICE form. 

SERVICE ON PROPERTY OWNER 

You are required to serve ALL the following documents on the property owner and/or the property owner's 
representative: 

1. Copy of RAP form entitled "NOTICE TO PROPERTY OWNER OF TENANT PETITION" (included 
in petition packet and available on RAP website). 

2. Copy of completed Petition form and attachments. 
3. Completed PROOF OF SERVICE form (included in petition packet and available on RAP website). 

You may serve the property owner and/or the owner's representative by mail or personal delivery. A copy of the 
completed PROOF OF SERVICE form must be submitted to RAP together with your Petition. Your Petition will 
not be considered complete until a PROOF OF SERVICE form is filed indicating that the owner has been served. 

FILING YOUR PETITION 

Although RAP normally does not accept filings by email or fax, RAP is temporarily accepting Petitions via 
email during the COVID-19 local state of emergency. You may also fill out and submit your Petition online 
through the RAP website or deliver the Petition to the RAP office by mail. If the RAP office is closed on the 
last day to file, the time to file is extended to the next day the office is open. If you send your Petition by 
mail, a postmark date does not count as the date it was received. Remember to file a PROOF OF 
SERVICE form together with your Petition. 

Information Sheet 
Rev. 1/5/2021 

Page 1 of 2 
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[AFFIX THIS PAGE TO FRONT OF PETITION WHEN SERVING PROPERTY OWNER] 

CITY OF OAKLAND 

CITY OF OAKLAND 
RENT ADJUSTMENT PROGRAM 
250 Frank H. Ogawa Plaza, Suite 5313 Oakland, CA 
94612-0243 
(510) 238-3721 
CA Relay Service 711 
www.oaklandca.gov/RAP 

NOTICE TO PROPERTY OWNER OF TENANT 
PETITION 

ATTENTION: IMMEDIATE ACTION REQUIRED 
If you are receiving this NOTICE together with a completed TENANT PETITION form, it means 
that a tenant has filed a case against you with the Oakland Rent Adjustment Program ("RAP") 
(commonly referred to as the "Rent Board"). 

► YOU MUST FILE A RESPONSE WITHIN 35 CALENDAR DAYS AFTER THE PETITION 
WAS MAILED TO YOU (30 DAYS IF DELIVERED IN-PERSON). 

► TO RESPOND: 

1) Complete a PROPERTY OWNER RESPONSE form found on the RAP website. 
( https ://www .oa kla nd ca .gov/services/respond-to-a-tenant-petition-for-the-rent-adjustment­
p rog ram) 

2) Serve a copy of your PROPERTY OWNER RESPONSE form on the tenant (or the 
tenant's representative listed on the petition) by mail or personal delivery. 

3) Complete a PROOF OF SERVICE form (which is attached to the Response form and also 
available on the website) and provide a copy to the tenant (or tenant's representative) 
together with your PROPERTY OWNER RESPONSE form. 

4) Submit your PROPERTY OWNER RESPONSE form and completed PROOF OF 
SERVICE* form to RAP through RAP's online portal, via email, or by mail. 

*Note: The Response will not be considered complete until a PROOF OF SERVICE is 
filed indicating that the tenant has been served with a copy. 

DOCUMENT REVIEW: The tenant is required to serve on you all documents the tenant filed in 
this case in addition to the petition. Additionally, all documents are available for review at RAP. 

FOR ASSISTANCE: Contact a RAP Housing Counselor at (510) 238-3721 or by email at 
RAP@oaklandca.gov. Additional information is also available on the RAP website and on the 
PROPERTY OWNER RESPONSE form. 

[AFFIX THIS PAGE TO FRONT OF PETITION WHEN SERVING PROPERTY OWNER] 
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~ I ..r.1.,ra1.e Xnvelllti•nen:~ Bquj..'Qr LLC 

1939 Harrison Street, S~ite 915, Oakland, Cal. 94612 

P.O. Box 20599, Oakland, CA 94620 

Email: pie@proadjuster.com 

Telephone 510/845-0777 Fax 510/845-1777 

• --- . Notice of New OwnerLAge....,n...._t _ 
(California Civil Code Section 1962) 

To: Robert Williams and Resident(s) (tenants··and subtenants) in possession and all others in 
possession of the premises designated by the number and street as 548-37th Stre~ Oakland, CA 
94609. 

1. Effective immediately, Private Investment Equity, LLC, telephone number 510-845-0777, 
shall be the Owner/ Agent of uriit in which you reside, listed above. 

2. Rent is due in advance on 1st day of each and evezy month, at $7~0.00 per month, beginning 
with the payment falling due on January 1, 2020, payable.to Private Investment Equity, LLC 
and shall be d~livered to P.O. Box 20599, Oakland, CA 94620. 

3. Payments may be made in the form of personal check, cashier's check, or money order. 

4. • The agent for service of process is Kevin K. Dawson and for the purpose of receiving and 
receipting for all notices and demands. The address for service of process is 1939 Harrison 
Street Suite 915, Oakland, CA 94612. 

Private Investment Equity LLC 

Date 
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I. JUSTIFICATION FOR RENT INCigiASE You must check the appropria~justification(s) box f~r each increase 
greater than the Annual CPI adjustment contested in the tenant(s) petition. For-the detailed text of these 
justific~tions, see Oaldanf:) Municipal_ Code Chapter 8..2.l and the"Rent Board Regulations. You can get additional 
information and copies of the Ordiqance a~d Regulations from the Rent Program office in person or by phoning (510) 
238-3721 •• 

You must prove the contested rent increase is justified.· For each justification checked on the foJl!)wing table,_you 
must attach organized documentary evidence demonstrating your entitlement to the increase: This documentation 
may include cancelled checks, receipts, and invoices. Undocumented expenses,.except ·certain maintenance, repair, 
legal, aeco~nting and management ~nses, ~ll 3:1ot usually-be allowed. • • 

Date of Banking Inci:eased capital· U:ninsured • Debt FairRetnm 
Contmed (deferred annual Housing Service Improvements Repair .. Service 
Increase increases) Costs Costs. 

~-
□ □ ig/' □ D □ 

□ □ D D □ □ 

□• . □ □• .. □. D b . -

If you are justifying "dditional contested b;lcreases, please attach a separ~te sheet 
. . . 

II. RENT fflSTORY If you contest the Rent History stated on the Tenant-Pc:tition, state the correct information in 
this section. If you leave this section blank, tile rent history on ·i:Jte tenant's petition will be _considered correct 

The tenant mov~d into the rental unit o~ ,"\!:\I·, ~A,:JJ.~ 
- . I -

The tenant's initiaj rent including all services provided was: $ -\.o OCJ ~ / month. 

Have you (or a previous OWner) given the City of Oakland's form entitled "N<;>TICB TO TEN~ OF RESJI?ENTIAL 
RENT ADJUS1MENTPROGR.AM" ("RAP Notice") to all of the petitioning tenants? Yes ✓ No • ' I don't 
know___ -- --

If yes,. on what date was.tlJe Notice first given? ... - _,i'--'-2,..,_,_J .,_t 1--.._,J,..._~:2-o=-'=· '-1.,C:,_,_ ___ _ r , 
Is the tenant current on th~ rent? Yes ✓ No 

Beg~ with the most r~cent rent and work backwards: If you need more spac~ please attach another sheet 

Date Notice Date Increase Rent Increased Did you provide the "RAP 
Given Effective NOTICE" with the notice of 

(mo./dav/vear) From To rent increase? 

9kl:z-o,..r-i \-z-f, t~u, $ "'}t-n~ $ .. ,ti~ £il)fes □No 
. I I. I• $ $ □ Yes .□No 

$ $ -□ Yes □ No 

$ $ □ Yes □No 

$ $ • □ Yes □ No 

• 2 
For more information phone (510)-,238-3721. 

Rev. 7/12/2019 
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m. EXEMPTION· 

If you claim that your property is exem_pt from Rent Adjustment (Oakiand Municipal Code Chapter 
• 8/i2), please cliec~ one·or more of the' grounds: -• . . • • 

□ . The u~t is a single family residence or condoinfuium exempted by tli.e Costa Hawkins Renbl Housing 
Ac~ (California Civil Code 19-?4,50, et seq.}. If claiming ex~mption under Costa-Hawkins; please answer the . 
following questions on a separate sh~t: . 

1. Did the prior tenant leave after being given a notice to qu~ (Civil Code Seciion 1946)? 
. 2. ·Did the prior tenant leave after being given a notice of rent ~crease (Civil C~de S~ction 827)? 

3. . Was the prior tenant evicted for cause? . . . • • .. 
4. YAre there.any outstanding violations of building housing, fire or safety.codes in the unit or building? 
5. Is tlie unit a single family dwelling or ·condominium that can be sold separately? • 
6. Did the petitioning tenant have roommates when he/she moved in? . 
7. If the .unit is a condominium~ did yop purchase it? If so:· 1) :from whom? -2) Did you purchase the .entire building? 

□ The rent for the unit is controlled, regulated.or subsidized by a governmental :unit, agency or"authority 
~ther than the City of Oakland Rent Adjustment Ordinance. 

□ .The unit was ~ewly co~structe~J° and a certificate of occupancy was issued for it ~Ii or after Janu~ 1, 
1983. 

□ . . On the day-the petition was fiJed,-the tenant petition(?r was a resident of a motel, hotel, or boarding 
house less than 30 days. 

□ The subject unit is in a building that was rehabilitated at a cost of 50% or more of the average basic cost • 
of new construction. • 

. . 
□ The unit is an ·accommodation in. a hospital, convent, monastery, extended care facility, ~onvalescent 
home, non-profit home for aged, or do~itory owned and operated by an educational institution. 

□ The unit is located in a l?uilding with thr~~ • or fewer units. -· The· owner occupi!3S one of the units. 
con~nuously as his or her principal r~idence and has done.so f9r at least one year. 

IV. DECREASED HOUSING SERVICES 

If the petition filed by you; tenant claims Decreased Housing Senrices, state your position r;garding the tenant's 
. . ·claim(s) of de.creased housing services. If you need more space attach ·a separate sheet. Submit any documents, 

photographs or other tangible evidence t~at supports your position. • • 

.. US>· ... ,. ·~ s ~~.;;\ ~ ~J-~~ .... 91,j' ~-~ ) 
. ~~'in-~~~ ~~~~L c:..c~~-j,o~ ~~- ½~ v-:,~.. • 

3 
. FOl'. more information phone (510)-238-3721. 

Rev. 7/12/2019 
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V. VERfflCATlON 

I declare under pena of perjury pursu~nt to the Jaws A>f the State of California that all s~tements.made in this 
Response are true nd th;. of the documents attached_ here~ are true copies of t~e originals. 

--~_:~""'::::=:~_::::· ~~-;:::;;::.. • ~)'; )2.o~ .. 

aqu-e~'-vJ,..., fc,~~~- ~ ~*-;~" .• LL.G. 
•.1.uu.~.1.0N: ~'"~~,ff _,.,. . _.'\ ~ __ -

·Time to File 

This _form must be reeclved by the R,e~t Adjustment Program {RAP), 250 Frank H. Ogawa Plaza, Suite 5313, Oakland, 
CA 94612-0243, within 35-days after a copy of the tenant petition was mailed to you. Timely mailing as shown J>y a 
postmark does· not $Uffice .. The date of mailing is shown on the Proof of Service ~ched to the response documents 
'mailed to you. If the RAP office ~ closed on the last day to ·file, the tuqe to file is extended to the next day the office is 
open.. 

You can date--stamp and drop your Response in the-Rent Adjustment drop box at the Housing Assistance Center .. The 
Housing Assistance Center is open Monday thr~u~ Friday, except holidays, :from 9:00 am. to 5:00 p.m. 

File Review 

You should have received a copy of the petition (and claim of decreased·housing services) filed by your"tenant. When . • 
the RAP Online Petitioning System is available, you will be able to view the response and attachments by logging in 
and accessing'your ~e·rues. If you would like to review the attachments in ~rson, please call the Rent Adjustment 
Pr9gram office·at(SIO) 238-3721 to make an appointment.. • 

Mediation Program 

Mediation is an entirely voluntary process to· assist you in reaching an agreement with your tenant. In mediation, the 
parties discuss the situation with someone not involved in the dispute, clliicuss the relative strengths and weaknesses of 
the parties' cas~ and consider their needs in the situation. Your tenant may have agreed to mediate his/her complaints 
by signing the mediation section in the copy' of the petition mailed to you. If :the tenant signed for mediation and if you 
also agree to mediation, a mediation session will be scheduled before the hearing with a RAP staff member1rained in 
mediation. 

If the tenant did not sign for mediation; _you may want to c;liscuss that-option with them. You and your tenant may agree 
to have your case mediated at any time before the bearing by submitted a written request signed by both of you: If you 

_ and the tenant agree ·to a non-staff mediator, please call (510) 238--3721 to make ·arrangements. Any fees charged by a 
non-staff mediator are the respOJ!Sibility of the parties that participate, You may bring a :fiiqnd, representative or· 
attorney to the me~ation sessi<?n: Mediation will be scheduled only if both parties agree and after your response has 
been filed with the RAP. . • 

If you-want to schedule your case for mediation and the tenant has already agreed .to mediation on their petition, . 
sign below: • • • 

I agree to have my cas~ mediated by a Rent A~justtnent Program Staff member at no charge. 

Property Owner's Signature Date 

4 
For more-information phone (510)-238-3721. 

Rev. 7/12/2019 
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P.O. Box 20599, Oakland, CA 94620 

Telephone 510/845-0777 Fax 510/845-1777 

Email: pie@proadjuster.com 

Robert Williams 
548 3 7th Street 
Oakland, California 94609 

Re: Rent increase effective December 1, 2020 

Dear Robert Williams:· 

September 3, 2020 

I have completed a calculation to be used in the rent increase allowed for 2020-21. The 
aggregate increase allowed is based on an annual allowance of 10.0% for the period 
effective December l, 2020 through November 30, 2021. 

The increase is based upon the Capital Improvement cost (Regulations Section 10). 

Your total increase is $70.00 monthly, and will raise your rent from $700.00 to $770.00 
effective December 1, 2020. 

The City of Oakland Residential Rent Adjustment Program disclosure is attached. 
, 

ity, LLC 

000026



~ 

Memo, 

• Robert Williams 
548 37th Street 
Oakland, CA 94609 

Kevin Dawson 
1939 Harrison Street, Suite 915 
Oakland, CA 94612 

Kevin Dawson: 

November 27, 2020 

Enclosed is U.S. Postal Money Order, number 27046106098, in the amount 
$70.00, for rental increase effective December 1, 2O20~ 

For: 548 37 th Street 
Oakland, CA 9.4609 

y. .J, 

. u)dt,~ 
Iiams -

U.S. Dullara aml Cents 

l -
I 

J 

Cllllk • 29 

-... · . .. . ~;;:: . 

-SE WAANING • NEGOTIABLE ONI.V IN-THE U.S. AND POSSESSIONS 
,;,oqs11• 
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...... 

1939 Harrison Street, Suite 915, Oakland, Cal. 94612 

P.O. Box 20599, Oakland, CA 94620 

Email: pie@proadjuster.com 

Telephone 510/845-0777 Fax 510/845..0777 

December 2. 2020 

Robert Williams 
548 37"1 Street 
Oakland, California 94609 
Via hand delivery and USPS 

Re: NOTICE OF CHANGE TO TERMS OF TENANCY 
(Civil Code Section 827) 

Dear Robert: 

I have attached a "Notice of Change to Terms of Tenancy (Civil Code Section 827)" as well as a 
''Notice to Tenants of the Residential Rent Adjus1m.ent Program" to effect a change in your 
rental fees based upon your EBMUD service charges. 

I am temrinating tenant paid EBMUD water and sewer service charges and will provide those 
services and pay for these services. The amounts paid by you will be added to your monthly 
rental. 

Your $770.00 monthly rental fee will increase $96.00 effective January I, 2021. Yomnewrent 
will be $866.00 effective on that date. 

I will provide an analysis of your paid water service fees under separate cover. 
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Robert Williams 
548 37th Street 
Oakland, CA 94609 

Kevin Dawson 
P. 0. Box 20599 
Oakland, CA 94620 

Via U. S. Mail 

Kevin Dawson: 

March 28, 2022 

Enclosed is a certified cashiers check number 0001364261 in the amount of 
$2253.51, for the second quarter's rent (April, May and June 2022). 

Rent 
Water 
Rent Deduction 

$2310.00 
$ 288.00 

-$ 344.49 

$2253.51 

ResP.ectfully, ... .a·:tw~ 
~lliams 
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-- • - •• ---••• ------------ ---• --- ·------• -----·--------------------- -------------------------.... ---·-------------------------------------------

#United 
CREDIT UNION 
9901 Glbrelblr·Dme, Pleasanton, CA 94588 

(800)6-193 • tstu-.rcu.0111 

03/28/22 13:21:00 

0001364261 • 

ROBBn J WILLJ:AMS 1026 

CHECK NUMBER: 00 0001364261 p_DCK AllOlJN!I?: 2,253.51 

KEVDT DAWSON ' 

REcEiVEDBY 

X 

111eCllldltullkln doesnatp,Dllldeatap,payment _,oeon this dJKk(Com. Code 
IIIICllan3411 et seq.). lfllils check Is loet. deslroyed. cwtdalelt.111• lllllffllltlr'1' anly 
-lsto-.plelllandllllllmlt■.,...._, of'--and Nalli:eofctarm, and 
a bold 111111 be placed on Ille mambel'IS fUnds equal to lhe -• of the c:haclr 
dllllngtll8dllnlptdad,w'hfchlsnatS-tlmllDdl!Va (Com.Cadllldanffl2et -» 1a1Unll8dCINllllnfandoNnot_.., and---ron ofllae Dacllnllfon 
of 1- and Nollce of claatm. clol8 not 911uanto payment of Illa-' of 1hlc 
chealr.. 

DETACH THIS PORTION BEFORE DEPOSITING 
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Pri,ra."te I:n..,re&1-t;m.e:n..-t Eq'Ui-ty LLC 

1939 Harrison Street, Suite 915, Oakland, Cal. 94612 

P.O. Box 20599, Oakland, CA 94620 

Email: pie@proadjuster.com 

Telephone 510/845-0777 Fax 510/845-0777 

Robert Williams 
548 3 7th Street 
Oakland, California 94609 

Re: Rent Increase effective July 1, 2022 

May 28, 2022 

I have completed a calculation to be used in the rent increase allowed effective July 1, 2022. 

The aggregate increase allowed is based on an annual allowance of2.7% for 2020, 1.9% for 
2021 and 6.7% for the period effective July 1, 2022. The maximum allowable increase is 10% 
and the excess is banked for future usage. 

Your increase is $77.00, and will raise your base rent from $770.00 to $847.00 effective July l, 
2022. Additionally, the EBMUD water and sewer charge of$96.00 raises the monthly rental fee 

______________ to $943.00. This is the cost of your monthly base rent plus the utility reimbursement. 
• - -~ ~---· ----·-·-:,,..---··-----------· . ··-----;_.- ----- ----------·-------~---·-··------------. ____________________ ,___ . --------~---·'. 

The City of Oakland Residential Rent Adjustment Program disclosure is attached. 

~ 
---------"'C--

b 
Pri me 
P.O 599,0 
Telep 510-845-
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CITY OF OAKLAND 

Department of Housing and Community Development 
Rent Adjustment Program 
http://rapwp.oaklandnet.com/about/rap/ 

HOVER OVER CELL FOR INSTRUCTIONS 

INPUT IN YELLOW CELLS ONLY 

CALCULATION OF DEFERRED CPI INCREASES /BANKING) 

250 Frank Ogawa Plaza, Suite 5313 
Oakland, CA 94612 
(510) 238-3721 

Effecti~::t;~~~~:::;: 
1t~Ja~~~~~~ MUST FILL IN 010, Case ~n~t~ 1-[,-,,..,,.,,,.,.,. ••• ,,.,,,.,,,::;,,,, •• ;c:1: I 

l':'-c:._.,,,...._,,,.....--,----'-+-, D11, D12 and D16. '--'-'-'-""'"""""""""-' 
Current base rent (before increase D13 should be filled 
and without any prior cap. improve - in if it applies. 

pass-throughs) $77{),op 
Is there a continuing cap. imp. 

pass-through? $0.00 

Date calculation beginsi--,------:::7,.,,/1,,_t,,..20..,.1.,..1--i 
Base rent when calc.begins'----~-~-'---'$"'"7""0"'0.c.cO.::.O.., 

ANNUAL INCREASES TABLE 

Year Ending 
Debt Serv. or Fair Increased Housing Serv. Costs 
Return increase increase 

7/1/2022 
•.•••:•.::••:v ••••••v 

····-:·::/ :.-
., •. ,-,•.v,•• . , .. , ... , ... , ... ,, .. ,., . 

7/1/2021 
7/1/2020 1.- . :_..;,:. ::·1•·· , ... ·., 

7/1/2019 I . •,• : 
7/1/2018 ,. ..••. -.: ··. . ., 
7/1/2017 ·••' .•. , -: .-.~:-·> -: .·::=·: ·::.:.·~··:,;::··_.:.···::::,,_. .:•. 
7/1/2016 1·::.-,:,;,/j: ·.,::.::-:<.·.:::·./.'.':,::, .. ·•••I• 

7/1/2015 .... ••• / .. · ... i•: ''.'}}< .·.··· •:<· '•:: ..... 
7/1/2014 ) .. • 1.,_._-.... :-,.-,.,:·::•'.:,•: •• .-.:, .•....... 

7/1/2013 ·• 
.· • i: ., • -:,.:,')::}' : :.· •. 'i'' ' . ··-_. :\ :· -...... • . 

7/1/2012 . 
·•: . .:---.• , ••.••.• , ... ,:.<:•.-'i•<:.··'··. 

7/1/2011 .......... ,.-;'·.· .• ,,_ '.< ''':,C-'c/' •• 

Calculation of Limit on Increase 
Current base rent 
Maximum percentaae Increase 
Ceiling on allowable increase - dollar amount 
Allowable Percentaae CPI increase this year 
Allowable Increase Based on CPI - Dollar Amount 
Banked Amount 
Sum of Bankina amount and current CPI 

. Iota.I Allowable Increase-the smal_ler of "ceiling on allowable 

Base Rent Reduction 

...... ,.,,,." 

···•"•:-::•.--:·. 
... , 

-.:,.-, , '_. . .-· 
' ... ·:::·: ..... ,. 

.• ;, ,< 

. ·::,:,.':':"-::• 
-.· ·, .•• 

,, ... ..._.,, ..... -_ 

'.,· .. ,: .,;.;, •,: 

$770.00 
10.0% 

$77.00 
6.7% 

$51.59 
$129.68 
$181.27 

increas-e.-;and;'sum ofbankinii'and-currenlcPI"-,, - • -- - ··-· .... - ·- .... 
$77i00. 

Prior capital improvements recoverv $0 .. 00 
Rent ceiling w/o other new increases $847.00 

Annual CPI Allowable CPI 
Rent Ceiling 

Percentage Increase 

6.7% $59.73 $951.27 
1.9% $16.62 $891.53 
2.7% $23.00 $874.91 
3.5% $28.81 $851.91 
3.4% $27.07 $823.10 
2.3% $17.90 $796.03 
2.0% $15.26 $778.14 
1.7% $12.75 $762.88 
1.9% $13.99 $750.13 
2.1% $15.14 $736.14 
3.0% $21.00 $721.00 

" - $700 
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CITY OF OAKLAND 
RENT ADJUSTMENT PROGRAM 
250 Frank H. Ogawa Plaza, Suite 5313, Oakland, CA 94612-0243 
(510) 238-3721 
CA Relay Service 711 
www.oaklandca.gov/RAP CITY OF OAKLAND 

NOTICE TO TENANTS OF THE RESIDENTIAL RENT ADJUSTMENT PROGRAM 

• Oakland has a Rent Adjustment Program ("RAP") that limits rent increases (Chapter 8.22 of the 
Oakland Municipal Code) and covers most residential rental units built before 1983. For more 
information on which units are covered, contact the RAP office. 

• Starting on Febmary 1, 2017, an owner must petition the RAP for any rent increase that is more than 
the annual general rent increase ("CPI increase") or allowed "banked" rent increases. These include, 
but are not limited to, capital improvements arn;l operating expense increases. For these types of rent 
increases, the owner may raise your rent only after a hearing officer has approved the increase. No 
annu~Lrnntincrease_m.ay exc_eed the maximum.increase which.changes.annually with a 10% cap.~U------ -
have a right to contest the proposed rent increase by responding to the owner's petition. 

• Contesting a Rent Increase: You can file a petition with the RAP to contest unlawful rent increases 
or decreased housing services. To contest a rent increase, you must file a petition (1) within ninety (90) 
days of the notice ofrent increase if the owner also provided this Notice to Tenants with the notice of 
rent increase; or (2) within 120 days of the notice ofrent increase if this Notice to Tenants was not 
given with the notice ofrent increase. If the owner did not give this Notice to Tenants at the beginning 
of your tenancy, you must file a petition within ninety (90) days of first receiving this Notice to 
Tenants. Information. The petition fmms are available from the website at Rent Adjustment Prol!ram 
Petition and Response Fonns. 

• If you contest a rent increase, you must pay your rent with the contested increase until you file a 
petition. lfthe increase is approved and you did not pay the increase, you will owe the amount of the 
increase retroactive to the effective date of increase. 

• Oakland has eviction controls (the Just Cause for Eviction Ordinance and Regulations, O.M.C. 8.22) 
which limit the grounds for evictions in covered units. For more information contact the ,RAP office. 

• Oakland charges owners a Rent Program Service Fee per unit per year. If the fee is paid on time, the_ 
owner is entitled to get half of the fee from you. Tenants in subsidized units are not required to pay the 
tenant portion of the fee. 

• Oakland has a Tenant Protection Ordinance ("TPO") to deter harassing behaviors by landlords and to 
give tenants legal recourse in instances where they are subjected to harassing behavior by landlords 
(O.M.C. 8.22.600). 

" The owner_ is_ is not permitted to set the initial rent on this ui1it without limifations (such as 
pursuant to the Costa-Hawkins Act). If the owner is not permitted to set the initial rent without 

. limitation, the rent in effect when the prior tenant vacated was ____ _ 

TENANTS' SMOKING POLICY DISCLOSURE 
■ Smoking (circle one) IS or IS NOT permitted in Unit _____ , the unit you intend to rent. 
■ Smoking (circle one) IS or IS NOT permitted in other units of your building. (If both smoking and non-smoking 

units exist in tenant's building, attach a list ofunits in which smoking is pe1mitted.) 
■ There (circle one) IS or IS NOT a designated outdoor smoking area. It is located at ____ _ 

I received a copy of this notice on ________ _ 
(Date) (Tenant's signature) 

Jltmm~ (J!Ylili) rnl1l.~ffi!51'1Jim~a!fffl~ ~ X!i.&:*o !~~ffl (510) 238-3721 *ll5il1J2js:n 
La Notificaci6n del Derecho del lnquilino esta disponible en espanol. Si desea una copia, llame al (510) 238-3721. 

Form - Notice to Tenants of RAP - EN - 10.26.21 Pagel of 1 

000033



Robert Williams 
548 37th Street 
Oakland, CA 94609 

Kevin Dawson 
P.O. Box 20599 
Oakland, CA 94620 

Via U.S. Mail 

Kevin Dawson: 

June 21, 2022 

Enclosed is a certified cashiers check number 0001368157 in the amount of 
$943.00, for the rent of July 2022. 

Rent 

Water 

$847.00 

$ 96.00 

$943.00 

R ctfully, _ 

w~ 
Williams 
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·--------- --------------------- ---- ---- ------------------------------------

l!United 
CREDIT UNION 0001368157 
5901 Gibraltar Drive, Pleasanton, CA 94588 

(800)649•0193 • lstunltedcu.org 

06/13/22 14: 49: 00 •••• ROBERT J WILLIAMS 1026 

CHECK NUMBER: 00 0001368157 CHECK AMOUNT: 943.00 

KEVIN DAWSON 

RECEIVED BY 

X 

:c R ~·:: .. 1fYi> V-·N I O'.N 
. ··$.901 ·Glbhiitar Prlv~ •. Pleas·anti,11; CA-!141i81i 

• • : <liao)&49-01,a·~.:l!iwn1ltl~."u;ol'ii·· •• 

:PAYT<:>JHE:KEV:J:N DAWSON> 
ORDER·OF •• 

~~i?:gxe;~:~~~i::~~1Nc(·• 
ORAWEEt80KF. NA. EUFAULA. OK ·'. • • • 

The credit union does not provide stop-payment service on this check (Com. Co<le 
section 3411 et seq.}. If this check Is lost, destroyed, or stolen, the member's only 
recourse Is to complete and submit a Declaration of Loss and Notice of Claim, and 
a hold will be placed on tho member's funds equal to the amount of the check 
during the claim period, which Is not less than 90 days (Cam. Cade section 3312 at 
seq.}. 1st United Credit Union does not warrant. and submission of the Oeclarallon 
of Loss and Notice of claim, does not guarantee payment of the amount of this 
check. 

DETACH THIS PORTION BEFORE DEPOSITING 

-·9-00136atsif; 
49'-55 :,_ ·:, 

06/U/22:~Cf 

. ; , A'.~:bti.~t.c ', :\ {o;\i 
**.~,~·~fft~:~,3 • CHL\~'. 

••• riRA~fr1:st u:JeL CREdti~tt~ 'i 
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CITY OF OAKLAND 

DALZIEL BUILDING• 250 FRANK H. OGAWA PLAZA, SUITE 5313 • OAKLAND, CALIFORNIA 94612-2034 

Housing and Community Development Department 
Rent Adjustment Program 

ADMINISTRATIVE DECISION 

CASE NUMBER: 

PROPERTY ADDRESS: 

T22-0111, Williams v. Dawson 

548 3'111 Street, Oakland, CA 

Robert Williams, Tenant 
Kevin Dawson, Owner 

PARTIES: 

SUMMARY OF DECISION 

The tenant's petition is granted. 

INTRODUCTION 

TEL (510) 238-3721 
FAX (510) 238-6181 
CA Relay Service 711 

The tenant filed a petition on June 29, 2022, contesting three rent increases he received, 
on the following grounds: that the rent increase is above the allowable-amount. The 
tenant submitted copies of each rent increase notice along with his petition. 

The rent increases the tenant received are as follows: (1) Notice dated September 3, 
2020, effective December 1, 2020, increasing the rent from $700 to $770 per month 
based upon "the Capital Improvement cost"1; (2) Notice dated December 2, 2020, 
effective January 1, 2021, increasing the rent from $770 to $866 per month due to 
adding EBMUD water and sewer services to the monthly rent2; and (3) Notice dated 
May 28, 2022, effective July 1, 2022, increasing the base rent from $770 to $847 per 
month, with a total monthly rent owed of $943 per month as "monthly base rent plus 
the utility reimbursement."3 

The tenant provided a Proof of Service that he served the owner with a copy of the 
petition arid the Notice to Property Owner of Tenant Petition, along with 14 attached 

1 According to the Tenant Petition, this rent increase was served with a copy of the RAP Notice. The attachments to 
the petition include what appears to be the RAP Notice related to this rent increase. The tenant also stated on his 
petition that he first received the RAP Notice in December 2019. 
2 The Tenant Petition does not specify whether this rent increase was served with a copy of the RAP Notice, and 
none of the attachments to the petition include a RAP Notice for this rent increase. 
3 The Tenant Petition does not specify whether this rent increase was served with a copy of the RAP Notice, and 
none of the attachments to the petition include a RAP Notice for this rent increase. 
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pages, via U.S. Mail on June 28, 2022.4 On August 17, 2022, the Notice of Remote 
Settlement Conference and Hearing, Notice to Parties, Copy of Petition, and Landlord 
Response Form were mailed to the owner by the Rent Adjustment Program. To date, no 
response has been received from the owner. 

Reason for Administrative Decision 

An Administrative Decision is a decision issued without a Hearing. The purpose of a 
Hearing is to allow the parties to present testimony and other evidence to allow 
resolution of disputes of material fact. However, in this case, sufficient uncontested facts 
have been presented to issue a decision without a Hearing and there are no material 
facts in dispute. Therefore, an Administrative Decision, without a Hearing, is being 
issued. 

Local Emergency 

Oakland City Council Ordinance 13589 C.M.S., adopted on Match 27, 2020, 
states as follows at Section 4: 

Rent Increase Moratorium. 
For rental units regulated by Oakland Municipal Code 8.22.010 et seq, any 
notice of rent increase in excess of the CPI Rent Adjustment, as defined in 
Oakland Municipal Code Section 8.22.020, shall be void and 
unenforceable if the notice is served or has an effective date during the 
Local Emergency, unless required to provide a fair return. Any notice of 
rent increase served during the Local Emergency shall include the 
following statement in bold underlined 12-point font: "During the Local 
Emergency declared by the City of Oakland in response to the 
COVID-19 pandemic, your rent may not be increased in excess 
of the CPI Rent Adjustment (3.5% until June 30, 2020), unless 
required for the landlord to obtain a fair return. You may 
contact the Rent Adjustment Program at (510) 238-3721 for 
additional information and referrals." 

The CPI Rent Adjustment at the time that the Rent Increase Moratorium was enacted was 
3.5%. The Moratorium clearly states that this CPI is in effect "until June 30, 2020." The 
CPI Rent Adjustment, between July 1, 2020, and June 30, 2021, was 2. 7%. The CPI Rent 
Adjustment, between July 1, 2021, and July 31, 2022, was 1.9%. 

None of the rent increase notices submitted by the tenant include the 
required statement in bold underlined 12~point font. Therefore, they are all 
invalid on this basis. 

In addition, the owner did not file a Property Owner Petition for Approval of Rent 

4 As stated on the Notice to Property Owner of Tenant Petition, the Property Owner Response was due 35 days after 
this date, which was August 2, 2022. 

-2-
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Increase with the Rent Adjustrµent Program regarding the first increase that the tenant 
is challenging (the one based on "the Capital Improvement cost"). Owners are not 
permitted to unilaterally pass on Capital Improvement Costs without petitioning the Rent 
Program and receiving approval for such increases.s Although the tenant would normally 
have had to challenge this rent increase within ninety (90) days after service, because it 
was served with the RAP Notice, 6 the increase amounts to a 10% increase, which exceeds 
the 2.7% CPI Rent Adjustment in effect as of December 1, 2020. Therefore, pursuant to 
the language of the Rent Increase Moratorium, the notice of rent increase "shall be void 
and unenforceable" because it had an effective date during the Local Emergency. The rent 
increase from $700 to $770 per month, effective December 1, 2020, is invalid. 

The increase based on utilities that the owner attempted to pass on is also invalid. It was 
not granted as the result of an owner petition to the Rent Adjustment Program. 7 This 
increase also appears to have been served without a copy of the RAP Notice, which is 
required for all rent increases. 8 Although the tenant would normally have had to challenge 
this rent increase within one hundred twenty (120) days after service, because it was 
served without the RAP Notice, 9 the increase amounts to a 12.5% increase, which exceeds 
the 2.7% CPI Rent Adjustment in effect as of January 1, 2021. Therefore, pursuant to the 
language of the Rent Increase Moratorium, the notice of rent increase "shall be void and 
unenforceable" because it had an effective date during the Local Emergency. The rent 
increase from $770 per month to $866 per month, effective January 1, 2021, is also 
invalid. 

It should also be noted that, pursuant to the Oakland Rent Adjustment Ordinance, rent 
increases are limited to one rent increase each twelve months. 10 The owner attempted to 
impose two (2) rent increases in a 12-month period (with effective dates December 1, 
2020 and January 1, 2021). The second rent increase is invalid on this basis as well. 

Finally, the increase of the tenant's base rent from $770 to $847 per month, effective July 
1, 2022, amounts to a 10% increase in the tenant's base rent. According to the Tenant 
Petition, this rent increase was served on May 28, 2022, and the tenant challenged it 32 
days later, by filing the petition on June 29, 2022. 11 The CPI Rent Adjustment in effect as 
of July 1, 2022, was 1.9%. The Local Emerge"Q.cy remains in effect in the City of Oakland. 
Therefore, in seeking to increase the tenant's base rent in excess of 1.9%, the owner is in 
violation of the Rent Increase Moratorium. This third rent increase is also invalid. 

For all of the reasons stated above, the tenant's petition is granted. 

Ill 
5 O.M.C. Section 8.22.070.C.l. 
6 O.M.C. Section 8.22.090.A.2.a.i. 
7 O.M.C. Section 8.22.070.C. l. 
8 O.M.C. Section 8.22.070.H.l. 
9 O.M.C. Section 8.22.090.A.2.a.ii. 
10 O.M.C. Section 8.22.070.A. l. 
11 Because this rent increase appears to have been served without the RAP Notice, the tenant had 120 days to 
challenge it. Even if it was served with the RAP Notice, .the tenant challenged it well within the 60-day period. 

-3-
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ORDER 

1. The tenant's petition is granted. 

2. The Remote Settlement Conference and Hearing, scheduled for October 4, 2022, is 
canceled. 

Right to Appeal: This decision is the final decision of the Rent Adjustment Program 
Staff. Either party may appeal this decision by filing a properly completed appeal using 
the form provided by the Rent Adjustment Program. The appeal must be received within 
twenty (20) days after service of the decision. The date of service is shown on the 
attached Proof of Service. If the Rent Adjustment Office is closed on the last day to file, 
the appeal may be filed on the next business day. 

Dated: September 12, 2022 

Margue~ 
Hearing Officer 
Rent Adjustment Program 

-4-
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PROOF OF SERVICE 
Case Number: T22-0lll 

Case Name: Williams v. Dawson 

I am a resident of the State of California at least eighteen years of age. I am not a party to the 
Residential, Rent Adjustment Program case listed above. I am employed in Alameda County, 
California. My business address is 250 Frank H. Ogawa Plaza, Suite 5313, 5th Floor, Oakland, 
California 94612. 

Today, I served the attached documents listed below by placing a true copy in a City of 
Oakland mail collection receptacle for mailing on the below date at 250 Frank H. Ogawa 
Plaza, Oakland, California, addressed to: 

Documents Included 
Administrative Decision 

Owner 
Kevin Dawson, Private Investment Equity LLC 
P.O. Box 20599 
Oakland, CA 94620 

Tenant 
Robert Williams 
548 3 7th Street 
Oakland, CA 94609 

I am readily familiar with the City of Oakland's practice of collection and processing 
correspondence for mailing. Under that practice an envelope placed in the mail collection 
receptacle described above would be deposited in the United States mail with the U.S. Postal 
Service on that same day with first class postage thereon fully prepaid in the ordinary course of 
business. 

I declare under penalty of perjury under the laws of the State of California that the above is true 
and correct. Executed on September 13, 2022 in Oaklan Californi 

Teresa B own-Morris 
Oakland Rent Adjustment Program 
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CITY OF OAKLAND 
RENT ADJUSTMENT PROGRAM 
250 Frank H. Ogawa Plaza, Suite 5313 
Oakland, CA 94612-0243 
(510) 238-3721 

For Rent Adjustment Program date stamp. 

CITY OF OAKLAND 
CA Relay Service 711 
www.oaklandca.gov/RAP 

APPEAL 

Appellant's Name <\:_t"\! lt-l \:_ ,j)µuSoN dbP.. 

~ ..... , .... ~0 .. -~~ ;::-,.,,..,..,.... -l-.Lc..... IY'bwner □ Tenant 

Property Address (Include Unit Numl:ier) 

'S~ ~ -~? ~ ~--\, 0~ l, C.. "'" l".po::f 

Appellant's Mailing Address (For receipt of notices) Case Number ~ 
\2-:2-· ,o\\\ ~~\,AAS \I, I Soi.J "\?. D. ~1-- :i.osc:,~ 

Date~of Decision appealed 
~.CJ_,~ "\ '-\~7-f) ~ ~ \2,.)..o.Z7--

Name of Representative {if any) Representative's Mailing Address (For 
notices) 

Please select your ground(s) for appeal from the list below. As part of the appeal, an explanation must 
be provided responding to each ground for which you are appealing. Each ground for appeal listed 
below includes directions as to what should be included in the explanation. 

1) There are math/clerical errors that require the Hearing Decision to be updated. (Please clearly 
explain the math/clerical errors.) 

2) Appealing the decision for one of the grounds below (required): 

a) 

b) 

c) 

d) 

e) 

~e decision is inconsistent with OMC Chapter 8.22, Rent Board Regulations, or prior 
decisions of the Board. (In your explanation, you must identify the Ordinance section, 
Regulation or prior Board decision(s) and describe how the description is inconsistent.) 

□ The decision is inconsistent with decisions issued by other Hearing Officers. (In your 
explanation, you must identify the prior inconsistent decision and explain how the decision is 
inconsistent) 

□ The decision raises a new policy issue that has not been decided by the Board. (In your 
explanation, you must provide a detailed statement of the issue and why the issue should be 
decyed in your favor.) 

d'The decision violates federal, state, or local law. (In your explanation, you must provide a 
detailed statement as to what law is violated.) 

□ The decision is not supported by substantial evidence. (In your explanation, you must 
explain why the decision is not supported by substantial evidence found in the case record.) 

Revised January 10, 2022 
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f} 

g) 

h) 

/i was denied a sufficient opportunity to present my claim or respond to the petitioner's 
claim. (In your explanation, you must describe how you were denied the chance to defend your 
claims and what evidence you would have presented. Note that a hearing is not required in eve,y 
case. Staff may issue a decision without a hearing if sufficient facts to make the decision are not 
in dispute.) 

□ The decision denies the Owner a fair return on the Owner's investment. (You may appeal on 
this ground only when your underlying petition was based on a fair return claim. You must specifically 
state why you have been denied a fair return and attach the calculations supporting your claim.) 

✓other. (In your explanation, you must attach a detailed explanation of your grounds for appeal.) 

Supporting documents (in addition to this form) must not exceed 25 pages, and must be received by 
the Rent Adjustment Program, along with a proof of service on the opposing party, within 15 days of 
the filing of this document. Only the first 25 pages of submissions from each party will be considered by the 
Board, subject to Regulations 8.22.010(A)(4). Please number attached pages consecutively. Number of 
pages attached:~. 

• You must serve a copy of your appeal on the opposing parties, or your ap~al may be dismissed. • 
I declare under penalty of perjury under the laws of the State of California that on ~\,y.__ l , ~ 20~ 
I placed a copy ofthis form, and all attached pages, in the United States mail or deposited it with a commercial 
carrier, using a service at least as expeditious as first-class mail, with all postage or charges fully prepaid, 
addressed to each opposing party as follows: 

Hauw 
~'.;:)~ ~,\\._;,..M.5 

Addmfi& 
S'-\A. - ~ ,'1:-~ 

~ iix fiiat~ Zi 12 
~\..•L~ c .. t 9 <-\ 1..otPI . 

Hauw 

£i!JdWili 

"iilt ~Ii.Ill! Zig 

.::2.()22 

DESIGNATED REPRESENTATIVE DATE 

Revised January 10. 2022 
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CITY OF OAKLAND 
RENT ADJUSTMENT PROGRAM 
250 Frank H. Ogawa Plaza, Suite 5313 
Oakland, CA 94612-0243 
(510) 238-3721 
CA Relay Service 711 

For Rent Adjustment Program date stamp. 

NOTE: YOU ARE REQUIRED TO SERVE A COPY OF YOUR PETITION OR RESPONSE (PLUS ANY ADDITIONAL 
DOCUMENTS) ON THE OPPOSING PARTIES. 

► Use this PROOF OF SERVICE form to indicate the date and manner in which service took place, as well as 
the person(s) served. 

► Provide a mm,: of this PROOF OF SERVICE form to the opposing parties together with the document(s) 
served. 

► File the completed PROOF OF SERVICE form with the Rent Adjustment Program together with the document 
you are filing and any attachments you are serving. 

► Please number sequentially all additional documents provided to the RAP. 

PETITIONS FILED WITHOUT A PROOF OF SERVICE WILL BE CONSIDERED INCOMPLETE AND MAY BE 
DISMISSED. 

I served a copy of: 

(ins~ .~~, .• !lJ,~A%f,,1~~l;i,;lL~f~.~~d
1
i, 

.., 'i)ln .. ,,~H~1,1011;;ra""'@.u"""I!,,,, ,, 

and (write number of attached pages) 15 attached pages (not counting the Petition or 
Response served or the Proof of Service) to each opposing party, whose name(s) and address(es) are 
listed below re of the following means ( check one): 

Name 

l:if a. United States mail. I enclosed the document(s) in a sealed envelope or package 
addressed to the person(s) listed below and at the address(es) below and deposited the 
sealed envelope with the United States Postal Service, with the postage fully prepaid. 

0 b. Deposited it with a commercial carrier, using a service at least as expeditious as first 
class mail, with all postage or charges fully prepaid, addressed to each opposing party as 
listed below. 

0 c. Personal Service. (1) By Hand Delivery: I personally delivered the document(s) to the 
person(s) at the address(es) listed below; or (2) I left the document(s) at the address(es) with 
some person not younger than 18 years of age. 

Address 

City, State, Zip 

City of Oakland 
Rent Adjustment Program 
ProofofServiceForm 1021.2020 
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I declare under panalty of perjury under the laws of the State of California that the foregoing is true and 
correct and the documents were served on ~df~ert date served). 

PRINT YOUR NAME 

'
0 J1 lzoz.~ 
DATE 

City of Oakland -3-
Rent Adjustment Program 
Proof of Service Form 10.21.2020 
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1939 Harrison Street, Suite 915, Oakland, Cal. 94612 

P.O. Box 20599, Oakland, CA 94620 

Email: pie@proadjuster.com 

- Telephone 510/845-0777 Fax 510/845-0777 

Re: Case number: T22-0l l l Robert Williams v. Dawson (548-37'h Street, Oakland, CA) 

Appeal based on the following grounds: 

2.(a) A prior decision by the same hearing officer on June 24, 2021 (attached) set the rent 
at $770.00 and recognized the monthly utility increase of$96.00. The current September 12, 
2022 decision attempts to reverse these same findings of fact; without notice or evidence this 
current fact finding is inconsistent with the prior decision, well outside the period to appeal that 
June 24, 2021 decision. 

2.(d) The current September 12, 2022 decision violates the Waiver of California Civil 
Code section 1542, witnessed and agreed to by the tenant and by his legal counsel, Andrew 
Wolff, signed by the tenant and counsel on March 7, 2022. 

2.(f) I was unable to respond to the tenant petition mailed June 28, 2022 as I was 
recovering from Covid and housebound for over 30 days, not receiving the mail until the 
response period had passed. 

2.(h) The Settlement Agreement and Release executed March 7, 2022 settled all tenant 
claims, including claims arising from the tenancy. The Alameda County Superior Court case 
RG21099238, including the rent increase claims complained ofin the June 27, 2022 RAP 
Petition. These claims were adjudicated, the tenant having resolved the allegations and litigation 
for a payment of $20,000.00 from the undersigned's insurer, copy attached. 

The tenant's complaints were resolved and the RAP Petition cannot offer the tenant a 
second and third bite at the apple arising from the hearing decision of June 24, 2021 and 
resolved by litigation settlement March 7, 2022. 

The l 0% increase effective July 1, 2022 is based on Banking, worksheet attached, with a 
rent ceiling of $951.27. The allowable limit, per the RAP worksheet, is $77.00, setting the rent at 
$847.00 plus the previously established utility pass through of$96.0~0,___ 

~c\,"iJ,J • ~:;1-L-~~;;=~~+---,--:::~~ ~ 1 ember, PIELLC 
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. . 

FOREMOST •• Toll Fre,: (800) 435-7764 
Fax; (877) 217-1389 
Email: mycla.i~@furemost.co,m • INSURANCE GROl!l" 

March 8, 2022 

KEVIN DAWSON 
POBOX20599 
PIEDMONT CA 94620 

RE: Claim Number: 
Insured: 
Policy Number: 
Loss Date: 
Location of Loss: 
Oaimant: 
Subject: 

Dear Mr. Dawson: 

7003389876-1-l 

Please indude your claim# on a~y conespondence 
~acional Document Center 
P.O. Box 268994 
Oklahoma City._OK?-3126-8994. 

Private Investment Equity, LLC 
5003200456 
12/10/2019 
548 37th St, Oakland, CA 94609-2424 
Robert Williams 
Closure Notification 

Thankyou for choosing us to provide for your insurance needs. We value you as a.customer and appreciate the 
opportunity to be of service. 

We investigated the· claim made against you as a result o.f this incident. We've settled the claim for $20;000.00. 
We fuel this is an eqllitable settlement. because this represents a compromised settlement. . . 

We're committed to earning your satisfaction with ·the daims process. If you have any questions or concerns, 
call me at (616) 974-7912. My scheduled office hours are Monday through Friday from 8:00 a.m. to 4:30 p.m. 
Eas.tern Time. 

We encourage you to visit www.foremost.com to learn more about our. self-service ·options available to you; 
• including the ability i:o view your claim status, upload documents and photos and find local service pr~videts. 

Thank you. 

ThomasVos 
Senior General Claims Ad juster 
(616) 974-7912 
Foremost Insurance Company Gnt11d Rapids, Michiffen 

. .At this time, I can be rea_ched by tele~one and e-inail;. my ·ph,>ne number and email address have not changed. _Email 
Communications are preferred to. a.void ii.ny potential delays caused by mailing.]f you are Uf1:ahle to ·use email and 
hard copies. of c6mmllb.ications are required,. they 1Uay be:sent tO our National Documeri.t Center-at P.O. Bo..x 268994, 
Oklahoma Gty, OK 73126-8994. We are unable to receive deliveries at.any office location from FedEx, UPS.or any other 
courier at this time. • • 

. CC: PAULE HAMMACK 

J2VWTR8S3 
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CIV 110 -
ATTORNEY OR PARTY \MTHOUT ATTORNEY (Name, State Bar number, ancf address): 

Andrew Wolff, Esq. SBN 195092 
FOR COURT USE ONLY 

Law Offices of Andrew Wolff, PC 1615 Broadway 4th FL, Oakland, CA94612 
TE=HONE NO,. 510-834-3300 510-834-3377 

E-MAILAODRESS (Optiona/}A~f®:aBOO~~~~t1rtlW@~WgJHiWffl~:iititc{i~ll~i 1:LeCTRON !CALLY FIL.ED 
Su~a- Coort of C:Sllf'cmle ATTORNEY FOR (Name): Plaintiff . 

SUPERIOR. COURT OF CALIFORNIA, COUN1Y OF Alameda 
Coonty (;f Alameda 

STREET ADDREss, 1225 Fallon Street 04/07/.2022 
MAtLINGADDRESs: 1225 Fallon Street Clmd Fim>. Em,;;lml O!li:>ls iCl<d affle Olm 

cITY ANCZJPcooEc Oakland, CA 94612 By. A.~ ~ 
BRANCH NAME: 

PLAINTIFF/PETITIONER: ROBERT WILLIAMS 

DEFENDANT/RESPONDENT: SANDRA PORTER-PATTERSON, et al. 

REQUEST FOR DISMISSAL CASE NUMBER: RG21099238 

A conformed copy will not be returned by the clerk unless a method of return is provided with the document. 

This form may not be used for dismissal of a de:rivative action or a class action or of any party or cause of action in a 
class action. (Cal. Rules of Court, rules 3.780 and 3.770.) 

1. TO THE CLERK: Please dismiss this action as follows: 

a. (1) [Z] With prejudice (2) D Without prejudice 

b. (1) [Z] Complaint (2) D Petition 
(3) D Cross-complaint filed by (name): on (date): 

(4) D Cross-complaint filed by (name): on (date): 

(5) W Entire action of all parties and all causes of action 

(6) [Z] Other (specify):• Each party to bear its own fees and costs. 

2. (Complete in all cases except family laW cases.) 
The court W did D did not waive court fees and coslE for a party in this case. ([his informa _·on may be obtained from 
the clerk. If court fees and costs were waived, the declaration on the back of this form must be pleted). 

Date: April 07, 2022 

An.d;ew.WPlff,.Esq._ ......................... . 
(TYPE OR PRINT NAME OF [2J ATTORNEY [:] PARTY WlTHOUT ATTORNEY) 

"If dismissal requested is of specified parties only of specified causes of action 
only, or of specified cross-complaints only, so state and identify the parties, 
causes of action, or cross-complaints to be dismissed. 

Attorney or party without all 
W Plaintiff/Petitioner 

D Cross-Complainant 

3. TO THE CLERK: Consent to the above dismissal is hereby given.•• 
Date: 

:(SIGNATURE) 

ey for. 
D Defendant/Respondent 

(TYPE OR PRINT NAME OF D ATTORNEY D. PARTY WITHOUT ATTORNEY) 

,.,. If a cross-compiaint-o; Response {Family Law) seeking affirmative 
relief- is on file, the attorney for cross-complainant (respondent) must 

(SIGNATURE) 

Attorney or party without attorney for: 

sign this consent if required by Code of Civil Procedure section 581 (i) 
orm. 

D Plaintiff/Petitioner D Defendant/Respondent 
D Cross-Complainant 

(To be completed by clerk) 
4. D Dismissal entered as requested on (date): 

Dismissal entered on (date): as to only (name): so 
6. □ Dismissal not entered as requested for the following reasons (specify): 

7. a. D Attorney or party without attorney notified on (dale): 
b. D Attorney or party without attorney not notified. Filing party failed to provide 

D a copy to be conformed D means to return conformed copy 

Date: Clerk, by __________________ , Deputy 

Form Adopted for Mandatory Use 
Judicial Council of California 
CN-110 !Rev.Jan. 1, 201:.,J 

REQUEST FOR DISMISSAL 
Page1 of2 

Code of Civil Procedura, § 581 et seq.; 
Gov. Code.§ 68637(c); Cal. Rules of Court, rule 3.1390 

www.aw,ts.ca-9ov 
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PLAINTIFF/PETITIONER: ROBERT WILLIAMS 

DEFENDANT/RESPONDENT: SANDRA PORTER-PATTERSON, et al. 

CASE NUMBER: 
RG21099238 

COURT'S RECOVERY OF WAIVED COURT FEES AND COSTS 
If a party whose court fees and casts were initially waived has recovered or will recover $10,000 or 
more in value by way of settlement, compromise, arbitration award, mediation settlement, or other 
means, the court has a staMory lien on that recovery. The court may refuse to dismiss the case until 
the lien is satsfied. (Gov. Code, § 68637.) 

Declaration Concerning Waived Court Fees 

1. The court waived court fees and costs in this action for (name): ROBERT WILLIAMS 

2. The person named in item 1 is (check one below): 

a. D not recovering anything of value by this action. 
b. D recovering less than $10,000 in value by this action. 
c. [ZJ recovering $10,000 or more.in value by this action. (If item 2c is checked, item 3 must be completed.) 

CIV-110 

3. D All court fees and court costs that were waived in this action have been paid to the court (check one): [ZJ Yes D No 

I declare under penalty of perjury under the laws of the State of California that the information above is true and correct 

Date: April 07, 2022 

Andrew Wolff; Esq. 

(TYPE OR PRINT NAME OF [ZJ ATTORNEY D PARTI MAKING DECLARATION) 

av~no (Rev. Jarll.Jary 1, 2013] REQUEST FOR DISMISSAL Page2Df 2 
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:RECITALS 

WHEREAlSi Plll11itiff~smt ~""h:>°' ""~-,..-~' .,..., eto · _,,~ W:t!J ·· . _ . , . . ...,,.._. """''"'-" . .. . 1U ,,,., ,Ii; . . !11 ee,.,,...a . .. . . . 1. ..t:!~.V . 
Portcf-'F'J,trefson. et,q/,, ~ t::::A1lil:cy·~~Ctlm:U::;a&e'Nw;itr~~l~8 '{ilie 
"Aclioo'')all~gfugthatp1ainffiw~ w~ ~~pr~~~~ asS4% ~:Avenue, Oakland;, 
Ca:litomt11, • • 

~:,:oet~ havJiM:l:eniedaU of th"e:all~~tifl"~§'WlllPf~t~· .. 
cn:imnue:ro ~Y afrY iauitcb:r 1rabiirJ:Y fq;-th¢ m:cide;1,t. • • 

:ill.c1$)~~~i:=t!!;f 00~;:,~=::::s~ 
,Actio,a "Said c1aims ~heteli:iatl:eibe tefen:ed m.cbllecttve:\y.llS ~•'R"et~ed ~~-'' 

N◊W~, iHbRSlt~lmdl4.:01!l'ri!~aftqm\lf~ ~~-cov~l11ll\IS, agr=nems. 
:rep~~~wti~:tlt!d:,w~~ cplll~1i;i~ µ1 .. ~1:.Ag;,~ !llld f&offier viiluiihle:consit!el'llii®,. 
Pl~tiff ~e$:-cas mllows:. 

1. ImLEASF: 

1l~'filrh~eby.rel~§. W/l1Yel!;.li.ol41,Jmrnlj~s,;11A:d'~v.er4isehru:ges iDefendams :lrom 
.l!IIY· a:ndallril.!ffllJ's,d~,.ff?;:11,.,g~ Cf!st's.e~s:n~"Ii~:nmatcat'.f.f~~s:andcauses 
of aetionofany;nafilre wli~vet, wlilitheUitila.Woflit~.·wbetl'ier ½llS~~n:~rt;.®clUitliii.t. 
!nilemility•o:r.any om:et~ i;J£teoovezy·a1m.whethet"J:o~~$~zy,mi~®l;!lpe,~ory;. 
pl.lniti~ Qi"-~~ dmn:a~ to. anyway q(inl!~ wttli;;;~~ to qi,lll'isin_g qutofaiiyofthe 
Rele~~eu.~~~~ i:i!:~~ to me!~~ ¢I.Wms ~<llrt tire teiiimey ttt 
5481'J1A ,A~ .~~tl,.~rl!ia,.:fu:'~tirle:,all storagl; parlrutr; anii: <".li1iiiil•lil !ll'eatl ~the.· 
''$1lbjeet:premises-"'}. 
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PageZof5 

·Plilnl:tilf!msread,~ Md ~e$ fo ~~eme pr/f1'is~.:qf~~ Givil 
Cfide s¢efit?t:r 1~4'.2, whi'.!;'li,~/;ii; as• fullows,: • 

:
1Ee:1i:;r=~£~~::-:r:~~ 

ll;W, -w,:,md ~e ~ afrected pas oi:het settl'eitierit :witli tll;; 
debtor or~~--· • 

=:=?S:itIE~=1;~;;=;?!+!~:~~ 
fo.reseen,.i100~ated.aild~ent, Md e:i.pres-sfy:assum'es:1uil~pons1bilityfprJinY ip.J.µ,rjet • 
rlamagl!$ bi'l~'l:hill~ litieia.Pr.~ ~11 ~¢lro:il4 ~.1.hl!';:~t t?:f:'tile•l.tiil~~II~~ l!lld,!i! 
- 11• edmthe • ...,lliL • -~!!: ...... ··-"' 

.3, ti@MIDERATfON 

I:!ictii.mderationJ>'fth.e:,tel' -· • ··ilim •• • •-men~lit::tl:iirlh.abov: Pl~®!\ll • e· e the 
-~:tat su:m.ot~ni:t;:\P:$~~~,ii6~.$.{$~~~,0) ;i1ii:O: (~ 
'~ettl~ent "t\m:~;) 1!:l::J;l/il'~<l:;\n,~.fu:r.n;:o;e~~\llri;t\mt•~ IE!1lde payJible to:- .LAW 
Q~ QF' ~$:W'''W{>fuE/PQ,Qli~ '.ftn.%ffo.ci¾lnnt. 

4. R'EPRE$EATJONSANDW~K 

•• B. ;pJ,aid~~t<i ~~im:_d~ 1µi:w.tess '\he Defl?D-d?fs~ rill.eased 
fremaeylo~;Jtq,,9µity,$~•~:;p~ti; ~d ,:,r~e otaclloti.,of~ 15ml iitiibaraetet,. 
including,attomeys' feessiimf·l'i!T ootii'be6St's, ilrismg,tromot oooasiooectoy';;ii~:flfentights. ot Hen 
oblig,ltiimli. of any ~tet'wfuttroevet. mcluffilrg, 1mt:ootJrnti:tl'.a,1:q, th@e:~ bf ot 
putsiiant to,§ 1b&Ai~ of tlie-'€l\jdc'❖f~ ~du.re of:th¢ $rate o.'ff:!ill'l'\/tOia.6.elatitTgfu. the 
liw of Jud~H'l:~1, ~ 1412'.4';®, et S¢qc,Gf't'lie.'Wet~e.~lILsilw:t!.~ Gode ~fthe 
StaUJ oftlalffwnia %t.;Iafutg,rq Nf~~lie!'I$ ;l114Jiar,.ilitii:s,:l!niJ/w a;;y gth,:r $• orF~ii¢rl!l 
StattltO¾J lien; \W Wtj:>filwri~:!"~l@)g:tQQf a;rf:~HO)ll:claimsagai!lSt. @r' benefits acb<.a:iioed:'w 
or fer the beiiefit.of:Pclmnti-ff,' '§ 3045,I,.etseq,;.stiNhe Cfriieone dtihe:Stafe of'ehllfotn'ia .. __ . 

4~21,g, iwn,!fff~~"' 

000050



.Bage.3'of5 

:~=,!~:~~~~~,~~-!~:::=~~~:C~!~t~~~ 
peifu•mne to)or arising u.ndetJl.'4::clilcare,<ii S€leia'l s~wr~:r1dmgfi)Jt'~i;it:~ mD.JS!l'RW 
fusurii:ni:_.· ·• _· •_·_•·· • e Beno:lits __ • ·".·•Iliffe"'"" "'. •=· • ·_·. -~·;•~ _...., g·_ to_.., __ · •t.'<i;o'm•im ntisni'-'~ •• r oilietheaJfu· • "'""". ,,,. •. -ons or • • I . ,. Ve>, I"'""......... ,.,,,,,,,,,........, .... ,,, -- Q. '"" - .. . - ._ . ,g,.,..,,_,,~..,.. .. . . 
m$ti!'i!U~; wi;,fjngf(:), ot'.~W~Ji:Wt!l c;l~im;,,~,insfi'>~<rants'~ 91.}t'.\'l'f tli,~,1\cctiQn;anc!.. 
~~~w:19:[attetl!, • 

C, l:I!iw.tiff .:r·eu•"an"w· .• ·ts:tli.arasof'theod t.rof'"'sk . •·.· •. fh· ta :rep ~ ·"" " .. 1i!l:l'llIL . . .. . a .. - ',tJ,1 . gr~en e lS . 
1'$;:!i~ ~~iify\ •• 

In furthel' ron&Meration roriliis:~emenuJit,ii\li:ngto·M¢di~iii'e,'tiiite,ilal:Wi, fuek 
attotneysand.!nsi:irer{'.$) 'rely ,oj)_. tlle!foil.t1Jklli$:Indmm:16,;,,rufon AW,'eert!elit'•i:lt!J.Plai;ntiff. 

fudeimnfieation 

In a,~qt)n• •~ !Jlld v;ithoirt lrrnifmg• 1iliy' .other hnigitag~ m :this• 
A~eemern;,, Piamiiff agrees; to mde11i1,i'fy aizd -~ '.b~~ 
'[)-,.¥enifonts,ifieit attomey-$ and 1nsur¢:t'(l) .t'fuin•,any: and: ml !\!min:;, 
~tls, li~s,.~~~ )'µ~.st$ AAq/'01,;~~ oj'a~~PI1~Y 
IlaWl:e,qr•chll,l!Cj;ey!fiatJ,r;\-Y,,\l'p_eell.Qf~1n the:fi:itute'b(:,as§erteilby 
~eqfo;1re ,andl.or .pemonlli or. entities -~ mi be:hai.f ot'Medime 
Atlsl'ng frrim-.,or relnea m :flie mattm tnade the .b'li$)s of'Pclamui'S' 
cl'airm,,imdtor claim Pl:\noo-¢1lmntian®r msl:!ig ;fl:9m :Qt ~latei!. 't(} 
·Seclron. i1l:•Qf't\wi'.tilf~~.~~®iit:~s--~A'.C1::Qf 
,4l).1}1 ~eyi 9n :iµ~~ 'Ql' ~d~ is;(~p,n provi&a to 
D.cl'en.dlnl,ts 'll$''tlil l!Jii,~~ status ~ ii; Medicare Ben'eficiiicy. 

m i\Ja~ti¢11 -otwgatleiii mi:tilld~ ail dl;!!lag~ m.~ 1zy 
Detl:ndll!its; imdior :the.it aftQroeys anqL<lf )>I}~-,. ~~sl, 
.,..,,.1'.,A;.,,.,;.::. · IDnite.d . · ·-. • · ·• :fl ~- curred"""· ·· behalf ·r ---·«!¢.nor . . _ > Jo:~,µ:iey .s . fi:..S-~--.. . . ".l: qr-ot1•• , _.. ,., .• 
:n.erenaanfa'lUl&, -iisl!®m . . andl.oiDefendimts~ iii.sllici''.'firies and 
Fdti'~ .. eos~;:fci:~ ~~~ aridjud~ents; • 

s. .NO~lffl~~:Ql?:~n,trY 

'.rh-i$A,~eement is ttie' remta0faco$oifilsec<ifili$puted dii1@~g tltli-Pwea 
:het~to and -shall n!Wetat,;anylmill',o± t'ot any p,utpOSell.e.tonsldd:~as.,m ,:rJfmJ:S'lfOt! nflW'fill.ty 
. dltf tes • nwilJW ··: t1;·.pmofmy •·attyJi · 3lirel~ti· sbal!'flie• ~ent mw-
=~roram00~~¢ w~«i;n~~e: ajm1$$lw ;,~ni~~ia1t~~;\>Yany 
:i;,a,1:ty, ~1'! of'.w:Wit1t'.t;o!i:ml!l:~t\) @.!+Y. l'W:i.i.!tfy ~ ~h)fut re.spp~~llify f&.oiinyarid-all 
·&µ;nages -r~lj:'jag from !>l"~<tedfothe'Relr.!l!ied Mattm,,ano:iis allegedJn:theAeti.eii. 

4WM84'2159'l. 
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~- DI8l\/11SS& WttRPRIWJDICEQF W'l:[ON' 

~~~jeC 
7:. Al'TORNE-¥8' FEES 

P1'llintifta¢kilo:w~ and ~~s,,1:hat he wm.~Ill:ii:9W!l:~~; .~~ iu..!i ~§~in: 
cmttlM!iottwitn th.: ~:ref'ert'.eiitq'iJ;J. ~ Ait:®J:l).eA£',, m .lli,~,e,nt;~.!l<1!70lti~ t!!()iight{i'\l' 
th¢ ~ent'4ftus h~en.t'.<:11'.:fO.t'.;!'•d,l\l;l~o.i.~tj~ l!,l;,~ .¢!~ hereunder, tll.e 
prev~•µ/l:}t$l;mf ~,~~ ,tl>J~-;rei; !11!!: ~1\l!}~e. attm~•· fees andcsS;ts;in:eui'red m 
connecyion,with ~t'l!cliQll,,inam;li'fiontfo litjf .ofbirrellilfto.Wliicn,thm.~·:JmiYb~entftletl. 

8. ~ltMING],AW'C 

Thisl,lgt~;nt·~~?lil11:i1:i~t¢'.;irr ac:~ecwitli atid;govci'iled.tiali ~rs;hy 
Jli,e la'\11$ of~"S'tate eiqu.~,, 

9. :B:i:i'mm&lllffltE'f: 
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l2. •~~~~~~~#)·~ •• • + .; ..... . 

=~~-~~ 

Appro.vea astiiifoit:hf ,... :- . 

Datedc 
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DALZI_EL BUILDING• 250 FRANK H. OGAWA PLAZA, SUITE 5313 • OAKLAND, CALIFORNIA 94612-2034 

Housing and community Devetopment Department 
Rent Adlustrnent Program 

HEARING DECISION 

CASE NlJMBER: T20-0189, Williams v. Dawson 

PROPERTY ADDRESS: • 548 37'»-Street, Oakland, CA 

DATE OF BEARING: 

DATE OF DECISION: 

APl>EARANCES: 

May5,2021. 

June 24, 2021 

Robert Williams, Tenant . 
Brenna Wood Fitzpab;ick, Tenant 

Repi-esentative 
Kevin Dawson, Current.Owner 
Sandra Po~, Form.er Owner_ 

SUMMARY OF nJ3-CIBioN 

TEL (510) 238-3721 
FAX (510) 238-6181 
CA Relay Servioe 711 

The tenant's petition is granted in part. The legal rent for the unit ls set forth in the 
Order below. . 

CONTENTIONS OF THE :PARTIES 

The tenant filed a petition on March 2, 2020, asserting that there is a current health, . 
safety, fire or building code violation in his unit, or there are serious problems with the 
condi):i.ons in the unit because the owner failed to do requested repair and maintenance. 
Additionally, the tenant asserted that the owner is providing him with fewer housing 
services than he received previously ods charging him for services originally paid by the 
owner. 

The tenant !lllbmitted a list of six "Decreased Services & Code Violationsn along with his 
petition. His list included the following: • 

• Damage from water leaks in many places; 
• Kitchen counter ~d kitchen sink need to be replaced- mold around sink; 
• Wall behind bathroom; 
• Mold in bathroom.; • 
• Part of basement is now used by owner; and 
• Proble:tn with furnace. 

or/ ro :10\ld 3~01S Sdn :!Hl 
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The owner filed a timely Property Owner Response asserting that "Claims made by 
tenant fo:r conditions that predated iny ownership and thoi,e conditions have been cured.~ 

THEISSUES 

1. When, if ever, was the RAP Notice first served on the tenant?· . 
2. Have the tenant's housing services decreased and, if yes, iIJ. what amount? 
3. What, if any, restitution is owed between the parties and how does it affecn:he rent? 

EVIDENCE 

• • Rental llistorv: The tenant testified that he moved into the unit in January 1997, at an 
initial rent of $600 per month. His unit is the downstairs unit of a duplex . .Accorcling the 
tenant, he was first provided with the RAP Notice in Decembel:' 2019.1 The tenant 
started paying $700 per month in rent beginning September 2006. Since January 2021,. 
the tenant has been paying $866 a month, This includes monthly rent of $770 per 
month plus $96 per month for water. 

The current owner, Ke-vin Da,wson, purchased the property from. the former ov.-n.er, 
Sandra Porter (whose name is listed as Sandra Porter Patt=on on the Grant Deed), on 
Decembe:r i.o, 2019. (Owner E:du"bit 1, p. 7.) 

Decreased Housing Servir.es 
narnagefromWateriealg, . 
The tenant testified that water leaked from the bathroom area of the upstairs unit 

into bis unit and damaged a number of areas in bis unit, including the walls ID bis 
bedroom, bathroom and hallways. He was uncertain about the.dates the leak started and 
stopped. His best estimate was that the leak started in mid-to late-2018, and that he 
reported the leak iri person to Sandra Porter, who owned tl:te property at that time. He 
also testified that the active leaks stopped ~pretty close to when" the City of Oakland 
Notice ofViolation came out. 

The tenant 1;eported the problem to the City of Oakland (Tenant Exhibit 1), and 
the Owner was cited fo:, a number of violations on Jli\Iluary 28, 2019, based on an 
inspection conducted on Januruy 22, 2019 (Tenant Ex:hfbit 2). These violations 
included: Unsafe rear stairs; broken glass at entry; indication of active leaks; kitchen 
counter worn at sink and unsanitary; cracked toilet and moisture dam.aged baseboard. 
(Tenant Exlu1rlt 2, p. 4.) . 

The t.enant further testified that there were leaks in his laundry room area that 
began at the same time as the other leaks. Some of the wood in the laundry room was 
damaged, and not repaired until September 19, 2020. The tenant further testified that, 

1 The P,openy Owner &sponse listed the date 1he RAP Notice was first given to !he t<man! as December 12, 2019. 
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due to the Jeal«l, he had to do his laundry offsita He did not, however, report thls last . 
complaint to the owner. • 

Kevin. Dawson, the current owner, testified that the water leak was due to 
vandalis-m th.at happened in the upstah:s unit (550 3,-U, Street) in December 2018, when 
pip<sS were stolen from within the walls, and wate): leaked into the tenant's unit and 
caused damage to the ceiling and walls. According to Mr. Dawson, the leaking took pla.ee 
from approxhnately December 2018 to January 2019. He took over owneIBbip as of 
December 1.0, 2019, and.repaired most of the water damage to the tenant's u.nit by May 
2020. According to a letter from the owner to the t~ <lated May 5, 2020, the repair 
work began on May 6, 2020. (Owner Exhibit 2, p. 23.) 

Mr. Dawson tesl:i:fied that the tenant did not mention the laundry room leaks 
until after May 2020, and that he repaired the damage to that area by September 2020. 
A letter from Mr. Dawson. to Mr. Williams "1:ated that the latter work was done on 
September 19, 2020. (Owner Exhibit 2, p." 5.) •• 

• Kitchen Counter and Kitchen Sink 
The tenant testified that the City of Oakland Code Violation Notice noted 

problems with the kitchen counter area (Tenant Exhibit 2, p. 4). The tenant first·;uoticed 
mold :in this area 1,P.ginning in 2018, appro:mnately one year before th.a Citylnspection 
was done. The tenant did not report this :issue to the owner. • 

According to the current owner, he decided - rather than repairing the area..:. to 
put :in a new kitchen sink and countertop. According to a letter from the owner to the 
tenant dated May 10, 2020, the work on the kitchen began on May 12, 2020. (Owner 
Exhibit 2, p. 22,) 

Wall Bebipd Bathroom/Mold in Bathroom . 
This item is partially addressed in the first section dealing with the water leaks 

and the damage caused by the water. . . 

. The tenant also testified that the toilet was cracked and leaking, as mentioned in 
the City of Oakland Code Violation Notice (Tenant Exhibit 2, p. 4). The toilet was 
replaced on March 16, 2019, however the flooring around the toilet was not replaced . 
until September 2020. Accordmg to the tenant, helmed a company to test everything in 
the bathroom in September 2020, and the company found mold in the b!rt:hroom. The 
tenant did not provide a copy of the company's findings. The tenant asseyted that the 
toilet continues to leak, although. he did not list this issue in his Petition. 

. The own.er disputed that the toilet was an ongoing issue. He also disputed that 
there was mold in the bathroom in September 2020. He ~ed that, in August 2020, 
he and his plumber both inspected the toilet and the bathroom and saw no evidence of 
mold or toilet leaks. He submitted a statement from his plumber dated September 24, 
2020, stating that there was no apparent leaking of the bathroom toilet and that the 
"urine stains around perimeter of toilet" were due to "l:nisguidance.» (OWner Exhibit 2, 
p. 16.J The plm:o.ber sanitized and caulked, performed a general sterilization of the floor, 
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and replaced the wood board damaged from urine with sterile rubber. (Owner Exmbit 2, 
p. 17.) The wor;k was completed on October 3, 2020. 

Loss of Basement Storage 
The tenant testified that be initially ha_d oole use of the basement storage space 

for his-Ullit (548 37"1 Street). It was his 'Understanding that the upsta'ii-s unit (550 ~ 
Street) had a separate basement storage space.. At one point, the former owner sta...-ted 
storing items in the basement storage space that the tenant used because she was 
working on the small house located at the back of the property. On April 12, 2017, the 
tenant signed a Tenant Estoppel Certificate that stated under the storage space caregory; . 
"shared-storage in basement.only.~ (Owner Exbibit 2, p. 26.) 

Fumace Problem 
The tenant testified that he had two furnaces in his u:oit the one in the front of 

the unit i.s new, the one in the back of the unit is old. At one point., i:n December 2018, 
the pilotw.,.s out in one of the furnaces, and the tenant had to have PG&E come out to 
re-ligh± it Before the pilot was re-lit, the former owner came by and wanted to install a 
new unit, but the tenant told ber that it was working and just needed to be re-lit. 

The tenant introduced a PG&E notice dated February 14, 2020, that stated as 
follows: "Floor furnace has hole in diverter, haza.J:d disconnected.• (Tenant Exhibit 3, 
p.3.) Because PG&E deemed the furnace a hazard, it disconnect:ed it. CTenant Exhibit 3, 
p. 4-) The tenant testified that a new furnace was put in by the current owner in 
September 2020. 

Mr. Dawson testified that the tenant told him about problems with the fi.mlace, 
and he inspooted it in May 2020. He verified that the fu:l:nace in the front of the unit was 
working and that the one in the rear had corrosion. The tewm.t ga:ve him copies of the 
PG&E notices. The owner hired ~ahman Plumbing to fabricate new parts and repair the 
rear furnace. This work was completed. on September 14, 2020. (Owner Eldrlbi:t 2, pp. 
11-12.) 

Small Claims A.clion . 
The owner submitted evidence of a small claims action between the tenant and 

the former owner where the tenant claimed daroagP.ll based on the City of Oakland 
Notice of Violation and was awarded a payment of $550 {$380 principal and $170 costs) 
in March 2020. (Owner Exhibit 3, pp. 5-17.) • 

FINDINGS OF FACT ANb CONCLUSIONS OF LAW 

When,lf ever, was the.RAP Notice first served on the tenant? 

The R.entAdj~tment Qrdinance requil-es an owner to serve the R/!.P Notree at the start 
of a tenancy• and together with any notice of rent increase or change in the terms of a 

'o.M.C. §8.22.060{A) 
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tenancy.s An owner can cure the-failure to give notice at the start of the tenancy, but · 
may not raise the rent :until six (6) months.after the first RAP Notice is given. 4 

The.parties agreed that the tenant was first provided with the RAP Notice :In December 
2019. 

Bavetbe tenant's housing semces decreased and, if yes, in what amonnt? 

Under the Oakland Rent Adjustment Ordinance, a decrease in housing services is 
considered to be fill increase in rents and may be corrected by a rent ad;juso:nent.6 
However, in order to justify a decrease in reµ.t, a decrease l:n housing services must be 
the loss of a service that seriously affects the habitability of a unit or one that was 
provided at the bAginning of the tenancy that is no longer be:io.g provided. 

In a decreased housing services case, a tenant must ~lish that he has given the 
owner notice of the pi:oblems and the opportunity to fix the p:i:oblems before he is 
entitled to relief. 

Once the tenant is served with the RAP Notwe, a tenant petition must be filed within 90 
days after the tenant becomes aware of the decreased housing service o:i:, if the· 
decreased housing service is ongoing, the tenant may file a petition at any pol:nt but is 
limited in restitution for 90 days before the petition is filed and to the period of time 
when the owner knew or should have known about the decreased housing service. 
O.M.C. §8.22.09o(A)(3)(b). In this case, the tenant filed his Petition on.March 2, 2020, 
which is within 90 days after he was first served with the RAP Noti!Je on December 12, 
2019. 

In this case, although Mi:. Dawson did not purchase the property until December 10, 
2019, it is well established that a new-owner is liable for the obligations of the former 
owner under a Rent Control Ordiuauce.7 Under the Oakland Rent Adjustment 
Ordinance, the term ~owner" includes the successor in interest of the prior ow.ner. 8 

Therefore, Mr. Dawson can be held liable for any cl.aims that are established against the 
prior owner. 

Each of the tenant's claims will be evaluated individually. 

Damage from Water ½JIB • 
The tenant's unit suffered extensive damage from the leak in the-upstaii::s unit. 

The testimony of both the tenant and the cru:-i:ent owner, supported by the Cit;y of 
Oakland Notice ofViolation, established that there was an active leak for at least the 

'o_M.C. §8.22.070{H)(l} 
4O.MC. §8.22.06□(C) 
'O.M.C. §8-22.07D(F) 
'O.MC. §8.22.!l0(E) 
7 Baychos'ter y San !'Jci:mtj§OO. !6:5 cal.App.4"' 1000 (2008). 
• O.M.C. Section 8-22.020 
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period of December 2018 through Januazy 2019. 9 The tenant testified that he told the 
former owner about the leaks. The former owner should have been aware of the problem 
from at least the date of the Notice of Violation in January 2019. • 

ThE> dam:,g<" from the leaks was. not repaired until May 2020 for the bedroom, 
bathroom 'and hallway area, and not until September 2020 for the Iaundcy area. 
Although the current owner claimed that the tenant did not inform him about the 
laundzy room leak until May 2020, it 'W11S the owner's responsi'bilityto conduct a full 
inspection of the damage caused by the leak and of the other items listed fu. the Notice of 
Violation. 

BecailSe the tenant filed bis petition within 90 days of receiving the RAP Notice, 
he is entitled to full restitution for the water leaks and the damage caused by the leaks. 
Therefore, he is entitled to two months of :restitution for the period the leaks were • 
ongqing.10 He is also entitled to :restitution for 21 months of damage from the water 
leaks, which lasted from December 2018 until May 2020 in bedroom/bathroom/hallway 
area and until September 2020 fur laundry room area. Because the tenant did not list 
the loss of use of the laundry room on his petition, nor report this issue to the owner, he 
is not entitled to restitution for this as a separate category. • . 

Kitchen·counterandK:itcben Sink 
The City of Oakland Code Violation Notice noted problems with the kit\ili,en 

counter area ai; follows; "kitchen counter worn at sink and unsanitazy." CTenant Exhfbit 
2, p. 4.) The tenant first noticeq. mold in this area beginning in 2018, appro:mnately one 
year before.the City inspection was done. Although the tenant ~d not report this iss-.i.e 
to the owner, the owner was put on notice of the problem by at least January 28, 2019, . 
the date of the City of Oakland Notice.ofVlOlation. The :repaixs to the smk were not 
completed until May 2020. 

As mentioned above, because the tenant filed his petition withln go days after 
first receiving the RAP Notice, he is entitled to full i;-esti.tution for this issue between 
when the owner received notice of it (January 28, 2019), and when the issue was fixed 
(May_12, 2020). Therefore, the tenant is entitled to restitution for neatly 16 months for 
the problems with the kitchen counter and sink, _the period from the date of the Notice 
of Violation until the kitchen counter and sink were repaired. • 

Wall Behind Ba.tlu:oom/Mold in Bathroom 
This item is partially addressed in the first section dealing with the water leaks 

and the damage caused by the water. • • 

The teD.aI+t also testified that the toilet was cracked and leaking, as mentioned in . 
the City of Oakland Code Violation Notice (Tenant Exhibit 2, p. 4). The toilet was 

' Because no "'(lli;t dates were provided,, the Hearing Officer will ossllJile that the leak began on December 1, 2018, • 
and lasted through .rannary 31, 2019, because 1he City of Oakland Inspector referen=l active leaks based 011 the • . 
inspection conducted on Janmuy 22, 2019, and tb.e t¢118llttestil'iecl. that the actlVe leaks stopped prec'1)1' so011 after the 
Notice of Violation, which. was dated 1llll112<J 28, 2019. 
"'The precise date calculatlons (2.0 I months and 21.63 m.011ths, respectlvety) are ~din the ob>ITT below. 
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replaced on March 16, 20l9, The tenant further cl,aimed that there was mold in the 
bathroom as of September 2020, howeva-the owner disputed this. The tenam: did not_ 
provide a copy of the.test that he had done in September 2020 that supposedly found 
mold in the bathroom. 

Th\' ownei:-'s testimony, as well as the statement from his plumber (Owner E.:mibit 
2, p. l6), was more credible, that there-was damage to the floor from urine 
"misguidance" and that the plumber addressed this problem with renaks made on 
October 3, 2020. (Owner E:mi."bit 2, p. 17.) Therefore, the separate claim for mold in the 
bathroom is not granted. In addition, since the tenant failed to list a leaking toilet on his 
petition, the tenant is not entitled to separate restitution regardmg the toilet for the • . 
period prior to the replacement of the toilet. 

Loss of Basement Storage 
The tenant testffied that, when he first moved into his unit., he had sole use of the 

basement storage area This changed at s_ome point, when the former owner began 
storing some items in that area. On April 12, 2017, the tenfillt signed a Tenant Estoppel 
c.rrti:ficate agreeing that the.storage space provided to Jilin was "shared storage~ in the 
basement. (Owner Exhibit 2, p. 26.) Bslcause the tenant agreed to the storage space 
being shared, he is not entitled to restitution for this clann.. 

Furnace Problem . 
The PG&E documents, as wen as the testimony of both the tenant and the ownei:, 

established that the rear furnace was inoperable from February 14, 2020, the date it was 
disconnected by PG&E, until September 14, 2020, the date it was repaired. The tenant 
informed"the owner about the furnace :issue, and is entitled to restitution for the seven 
months it took the owner to repair the furnace. • 

What, if any, restitution is owed between the parties and how does it affect 
the rent? 

The tenant's current base rent is $770 a month, the amollll.t he has been paying since 
January 2021. 11 Because there are no items listed in the tenant's petition that the 
current owner has failed to repair, the tenant is not entitled to a monthly rent decrease 
for_ ongoing conditio:os. • 

The te:r;tant is, however, entitled to restitution for any rent overpayments.for the time 
periods when the repairs were not yet made. As discussed above, the current owner 
"stands in the shoes" of the old owner, and can be held responsible for periods during 
which the former owner should have made repairs and failed to do so, as well as periods 
subsequent to assuming ownership when the repairs were not yet made. These periods 
are·noted on the chart below, and the restitution the tenant is entitled to is calculated 
based on the rent that he was p.i,ying during the relevant periods, which was $700 per 
month for each item. Therefore, he is owed a total of $2,755.89 for lost services: $23.0.58 

" 'The teMnt has "1so been paying $96 a monfu fur water. but this p«yment was not at issue.in this case. 
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for the active water leaks; $1,514-30 for the damage from. the leaks; $540.82 for the 
kitchen countei: and sink; ;md $490.19 for the inoperablefm:nace. . 

There is no way to tell which of the items in the Notice of Violation were covered by the 
award made againBt the forme:i: owner in the tenant's small claims action. For example, 
the award could have concerned the Ul'.lSi!lfe rear stairs, the first item on the City of 
Oakland Notice of Violation (Tenant Exlnoit 2, p. 3), whl.ch was arguably the most 
dangerous condition listed.on the Notice of Violation. In addition; small claims awa:ros 
do not necessarily bro-tenants from seeking restitution against owners in a :Rent 
Adjustment Hearing. Therefore, the fact that the fo~ owner paid the tenant $380 on 
this claim does not affect the tenant's restitution award in this action. 

The restitution amounts Ov'ied to the tenant are listed in the chart below: 

Service From "To %Rent Decrease/ No. of· Amount 
• Month Months Ove aid 
$105.00 2.01 $210.58 

$70.00 21.63 $1,514.30 

$35.00 15.45 $540.82 

$70.00 7.00 $490.19 

$2,765.89 

MONTHLY RENT 
10TAL TOBEREPAIDlOiENANT $2,755.89 

. TOTAL AS PERCENT OF MONTHLY RENT 357.91% 

$114.83 

An overpayment of tbis amount, which totals 357.91% of the tenant's cun:ent monthly 
rent, is normally adjusted over a period of 24 months."' The restitution deduction is 
$114-83 a rnonth. The tenant is entitled to begin to deduct the :restitution owed from his 
rent after this Rearing Decision becomes :final. The decision is final if no party has filed 
an Appeal within 15 days of the date the :Searing Decision is mailed to the parties. 

If the owner wishes to pay the tenant restitution in one lump sum, he has 
the authority to do so. If the owner pays the tenant restitution, the tenant must stop· 
deducting the restitution. • 

"-Regulation., §8.22.110{F)(4) 
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ORDER 

1. Petition T20--0189 is granted in part. 

2. The t.en:mt's base rent is $770 a month. 

3. Due to past decreased services, the tenant is owed restitution of $2,755.89. Therefore, 
the terumt's rent is adjusted by a rent decrease for 24 months in the amount of $.114-83 a 
month. 

~ The tenant is entitled to reduce the rent per the restitution order after the Hel)ri:ng 
Decision becomes final. 

5. If the ow.nerwishes to, he can repay the restitution owed to the tenant at anytime. If 
he does so, the monthly decrease for restitution ends at the time the ten.ant is provided 
restitution.· 

This decision is the :final decision of the Bent A.dji;!stment Program Staff. 
Either party may appeal this decision by filing a properly completed appeal using the 
form provided by the Rent.Adjustment Program. The appeal m:ost be received within 
fifteen (15) calendar days after service of the decision. The date of service lS shown on 
the attached Proof of Service. If the RentAdjusJ;ment Office is closed on the last day to 
file, the appeal may be filed on the next business day. 

Dated: JUlle 24, 2021 

Hearing Officer 
Rent Adjustment Program. 
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PROOF OF SERVICE 
Case Number Tl0-0189 

I am a resident of the State of California at least eighteen years ~f age. I am not a party to the 
Residential Rent Aqjustment Pmgra:µi case listed above. I am employed in Alameda County, 
California. My business address is 250 Frank H. Ogawa Plaza, Suite 531.3, 5th Floor, Oakland, 
California 94612. 

Today, I served the attached docun,,ents listed below by placing a true copy in a City of 
Oakland niai1 collection t'eeeptacle for m.ailing on the below date at 250 1i'rank H. Ogawa 
Plaza, Srute 5313, 5th Floor, Oakland,. California, addressed to: 

Documents lncluded 
Hearing Decision 

Owner . 
:Kevm K Dawson 
1939 B:amson Street Suite 915 
Oakland, CA 94612 

·0wner 
Sandra Patterson. 
4994 Stacy Street 
Oakland, CA 94605•5103 

Tenant 
Robert Williams 
548 3 7th Street 
OakJ.an4, CA 94609 

I am readily familiar 'With the . City of Oakland's practice of collection and processing 
co,;responden¢e fur mailing. Under that practice an envelope placed in the mail collection 
receptacle described above would. be deposited· in the United States mail witll. the U.S. Postal 
Service on that same day with. first class postage thereon fully prepaid in the otdinary course of 
business. • 

I declw;,, under penalty of perjury under the laws of th ' _tate of California that the above is true 
and eotrect E$.ecuted on June 24, 2021 in Oakland, 

r 

akland Rent Adjustment Program 
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Pri.'e"a.-t;e I:n.,z-est::tt1...an.-t; Eq_u.:i--ty 
LLC 

1939 Harrison Street, Suite 915, Oakland, Cal. 94612 

P.O. Box 20599, Oakland, CA 94620 

Email: pie@proadjuster.com 

Telephone 510/845-0777 Fax 510/845-0777 

Robert Williams 
548 37th Street 
Oakland, California 94609 

Re: Increased Eastbay Municipal Utility District Water Usage 

Dear Robert: 

December 2, 2020 

It has come to my attention through the services of your counsel, Ms. Atkins, that in the Summer 
and early Autmnn of2020 your water service fees have increased. 

As you recall, I have done significant upgrades to the property which included landscaping and 
hardscaping, as well as the installation of a landscaping irrigation system. 

As such, the Wlrter piping servicing that irrigation system has been connected to the piping that 
services your unit, 548 3~ Street. As a consequence, a significant increase in water usage 
occurred after that landscaping was done in August, September and October of 2020. 

I have now reset the irrigation system to use significantly less water but, since the pipes are 
owned by the title holder, Private Investment Equity LLC, it is necessary that the service to your 
unit also be billed to that entity. 

I have undertaken a review of your bill, dated the period ending November 3, 2020, and my 
review is as follows: 
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Fixed Costs: 
EBMUD water charges 
Water service charge 

EBMUD wastewater charges 
Wastewater treatment charge 

SF Bay pollution prevention fee 

Passthrongh charges for the City of 
Oakland sewer services 

Total: 

$55.74 

$53.56 

·$0.40 

$82.74 
$192.44 

My review shows that your prior service fee of$516;79 for the period ending September 3, 2020 
was excess of your usual and customary charges. Considering that the fixed charges are 
$192.44, the overage charged is $324.35. 

Similarly, the total current charges of $597.35 has an overage, less the fixed charges of $192.44, 
of$404.91. 

Adding the two period overcharges of $324.35 plus $404.91 yields a credit due you of $729.26. 

I will apply that credit to amounts outstanding, previously billed for the necessary charges for 
entry ( as a result of your refusal to provide access and keys), as well as the necessary charge 
from your urine damage to the bathroom floor. 

These accumulated charges are $1,770.61; the net amount due, after application oftbis credit, is 
$1.041.35. This net amount from those outstanding costs is now due and payable to Private 
Investment Equity LLC. 

Considering the need of the property to be properly serviced by the :irrigation system and the fact 
that the pipes serving that irrigation system are attached fixtures to the building, I h/tve elected to 
terminate your utility service costs and to absorb and assume your water service costs as an 
additional part of your rent fee. Your fixed costs, on a bi-monthly basis, is $192.44. 

Your historical usage of water is minimal and as a consequence, I will not charge you for the 
incurred water services in the future, assuming that they are consistent with that amount shown 
on your billing. I have enclosed a copy of the billing used as my guide in making this required 
adjustment 

The monthly cost for this utility that I will provide you is $96.22. As a consequence, effective 
January 1, 2021, your rent adjustment of$96.00 will be added to your current rent of$770.0Q 
yielding a new monthly rent fee of $866.00. 

You will no longer be required to provide water service after January 1, 2021, and I will have the 
service billed in the name of Private Investment Equity, LLC at that time. 
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Please ensure that your monthly rent payment of $866.00 is received timely at the address for 
which the previous rent pa~nts have been mailed. 

Regarding your mailing of rent and other communications, you endeavor to send these by 
Certified Mail. First Class Mail suffices, as due to the pandemic, it creates additional 
troublesome handling to seek out and receive a Certified Mail transmittal. There is no need for a 
Certified Mail mailing and it creates difficulty in obtaining your rent payments and other 
communications in a timely manner. 

I will only accept rent and other communications via First Class Mail. Please use First Class mail 
services when sending future payments and other communications. Of course, telephone, email 
and text communications are welcome. 
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CITY OF OAKLAND 

P.O. BOX 70243, OAKLAND, CA 94612-2043 
Department of Housing and Community Development 
Rent Adjustment Program 

!; ,.,,J,: 

TEL {510) 238-3721 
FAX {510) 238-6181 
TDD {510) 238-3254 

NOTICE TO TENANTS OF THE RESIDENTIAL RENT ADJUSTMENT PROGRAM 

• Oakland has a Rent Adjustment Program ("RAP'') that limits rent increases (Chapter 822 of the Oakland 
Municipal Code) and covers most residential rental units built before 1983. For more information on 
which units are covered, eontact the RAP office. 

• Starting on February 1, 2017, an owner must petition the RAP for any rent increase that is more than the 
annual general rent increase ("CPI increase'') or allowed "banked" rent increases. These include capital 
improvements and operating expense increases. For these types of rent increases, the owner may raise your 
rent only after a hearing officer has approved the increase. No annual rent increase may exceed 10%. You 
have a right to contest the proposed rent increase by responding to the owner's petitioo. You do not have 
to file your own petition. 

• Contesting a Rent Increase: You can file a petition with the RAP to contest unlawful rent increases or 
decreased housing services. To contest a rent increase, you must file a petition (I) within ninety (90) days 
of the notice of rent increase if the owner also provided this Notice to Tenants with the notice ofrent 
increase; or (2) within 120 days of the notice ofrent increase if this Notice to Tenants was not given with 
the notice of rent increase. If the owner did not give this Notice to Tenants at the beginning of your 
tenancy, you must file a petition within ninety (90) days of first receiving this Notice to Tenants. 
Information and the petition forms are available from the RAP drop-in office at the Housing Assistance 
Center: 250 Frank H. Ogawa Plaza, 6th Floor, Oakland and at 
httn://www2.oaklandnetcom/Government/o/hcd/o/RentAdjustment. 

• If you contest a rent increase, you must pay your rent with the contested increase until you file a petition. 
If the increase is approved and you did not pay the increase, you will owe the amount of the increase 
retroactive to the effective date of increase. 

• Oakland has eviction controls (the Just Cause for Eviction Ordinance and Regulations, O.M.C. 8.22) 
which limit the grounds for evictions in covered units. For more information contact the RAP office. 

• Oakland chmges owners a Rent Program Service Fee per unit per year. If the fee is paid on time, the 
owner is entitled to get half of the fee from you. Tenants in subsidized units are not required to pay the 
tenant portion of the fee. 

• Oakland has a Tenant Protection Ordinance ("TPO") to deter harassing behaviors by landlords and to give 
tenants legal recourse in instances where they are subjected to harassing behavior by landlords (O.M.C. 
8.22.600). (City Council Ordinance No. 13265 C.M.S.) 

• The owner_ is _ is not permitted to set the initial rent on this unit without limitations (such as 
pursuant to the Costa-Hawkins Act). If the owner is not permitted to set the initial rent without limitation, 
the rent in effect when the prior tenant vacated was ___ _ 

TENANTS' SMOKING POLICY DISCLOSURE 
• Smoking (circle one) IS or IS NOT pennitted in Unit the unit you intend to rent 
• Smoking (circle one) IS or IS NOT permitted in other units of your building. (If both smoking and non-smoking units 

exist in tenant's building. attach a list of units in which smoking is permitted_) 
• There ( circle one) IS or IS NOT a designated outdoor smoking area. It is located at ___ _ 

I received a copy of this notice on~. _______ _ 
(Date) (fenant's signature) 

Jltlll-m.:. (Jl!,.l\iJllf) m:ffl!§!!ifU~i!.f!ft-l,<j,31:ll!(*· oi1il&ffl. (s10J 238-3721 a1"Jli1.iil!J*. 
La Notificad6n del Derecho del lnquilino esta disponible en espaFiol. Si desea una copia, llame al (510) 238-3721. 

Revised 2/10/17 
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f/3 EAST BAY MUN(CJPAL-UTILITY DISTRICT 

1-866-4()-EBMUO YOUR ACCOUNT NUMBER: 36145200001 
l'J!ll:(t ~~~d_Date Is 01/08/2021 , 

. ~11')llf~-~f~ 11/2312020 • • • , 

.):\~~;t)l)e1liS.l\.!V!~!i ~ast Bay customers for nearly a century. Our current budget Invests 
. . : :$.ago m.il_llQn Into our aglhg water and wastewater systems. Visit ebmud,r.om to 

'If .. :·.'JM~!t~'~911;1p1edng Infrastructure projects and building a budgetto keep our system 
riin11ma:r&r,11\il'11ext 10.0 years. 
/ ~:-,;t~;/,:_· • ... ·:: ... :. ' .: ... • . .. . . . 
; ' •••• /fii;1•hilpl1lllll;i•1llifilhf,l11l11llnll,h1hpll•l•llfi,I 

Robert Williams 
648 37TH ST 
OAl<LAND, CA 94609-2424 

For: 548 37th St • , 
Private Residence 

PREVIOUS CHARGES AND CREDITS 
~~7-,-:--·,,.· ··-

;' .· C /@f--.' Q9i3D/20 
. . . . . ... iCffARG.ES • 

WAlER SERVICE CHARGE 
WATEi:FLOW CHARGE 14 UNITS @4.25 

• 18 l,JNITS@5.85 
31 UNITS@7.72 

EBMUO • WA~'l;l:WATSfU,HARGES . · 
W-AST.!ifWti;Tl;R ·:rnf:ArMENT.CHARGE 
SF aAY,POL~UTIOl'N•Ri:VE:NTJQN FEE 

.. • ,• :: •• :-, .. ,., ,• • • O< ' ·•· .. ~ ' • 

Bill Date: 11106/20 

AMOUNT 

•.•. ··--·,,-,-····-·· .. -·---··--· '518:79-- .•. 
' .• ' • • -516.0D 

66.74 
69.50 ......... 

106.30 ,.....-
• 239.32V 

53.56 
0.40 

TOTAL 

. ... 
Jf',9 , .... 

469.86 

63.96 

PLEASE SEE REVERSE SIDE 
FOR ADDITIONAL INFORMAT1ON TOTAL CURRENT CHARGES ► i\t[?iUJllf~i.11-

METER READINGS 
Current Previous 

96 33 
_LAST: YEAR 

UNITS 
63 

1 

CONSUMPTION INFORMATION 
Gallons • Days 

47,124 80 . 
748 60 

Gal/Day 

786 
12 

• 
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CITY OF OAKLAND 

Department of Housing and Community Development 
Rent Adjustment Program 
http:ljrapwp.oaklandnetoom(about/rap/ 

HOVER OVER CELL FOR INSTRUCTIONS 

INPUT IN YELLOW CELLS ONLY 

CALCULATION OF DEFERRED CPI INCREA§ES (BANKING) 

250 Frank Ogawa Plaza, Suite 5313 
Oakland, CA 94612 
(510) 238-3721 

case No.: Initial move-in date 
Effective date of increase 

Current base rent (before increase 
and without any prior cap. improve 

pass.-throughs) 

MUST FILL IN D10, Unit 

Is there a continuing cap. imp. 
pass-through? 
Date calculation begins 

Base rent when caJc.begins~Y!i'"'~"'Y":f:"":A''iY":t~"'.,::"t",J,ff".i",~"· ,·."1 =aa.;;i;\ 

ANNUAL INCREASES TABLE 

Year Ending 

7/1/2022 
7/1/2021 
7/1/2020 
7/1/2019 
7/1/2018 
7/1/2017 
7/1/2016 
7/1/2015 
7/1/2014 
7/1/2013 
7/1/2012 
711/2011 

Debt Serv. or Fair 
Return increase 

Increased Housing Senr. Costs 
increase 

Calculation of Limit on Increase 
Current base rent 
Maximum percentaae Increase 
Ceilinn on aJlowabie increase - dollar amount 
Allowable Percentaoe CPI increase this vear 
Allowable Increase Based on CPI - Dollar Amount 
Banked Amount 
Sum of Bankina amount and current CPI 

Total Allowable Increase- the smaller of "celllng on allowable 
increase" and "sum of banking and current CPI" 
Prior capital improvements recovery 
Rent ceilina w/o other new increases 

otal Increase 

Notes: 

Revised 9.24.2020 

D11, 012 and D16. 
013 should be filled 

in if it applies. 

Ba:;;e Rent Reduction 

$770.00 

10.0% 
$77.00 

6.7% 
$51.59 

$129.58 
$181.27 

$77.00 
$0.00 

$847.00 

AnnualCPI 
.....,,_ 

6.7% 
1.9% 
2.7% 
3.5% 
3.4% 
2.3% 
2.0% 
1.7% 
1.9% 
2.1% 
3.0% 

Allowable CPI 
lncraase 

$59.73 
$16.62 
$23.00 
$28.81 
$27.07 
$17.90 
$15.26 
$12.75 
$13.99 
$15.14 
$21.00 

RentCailing 

$951.27 
$891.53 
$874.91 
$851.91 
$823.10 
$796.03 
$778.14 
$762.88 
$750.13 
$736.14 
$721.00 

$700 
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October 17, 2022 

Robert Williams 
548 37th Street 
Oakland, CA 94609 

City of Oakland 
RENT ADJUSTMENT PROGRAM 
250 Frank H. Ogawa Plaza, Suite 5313 
Oakland, CA 94612-0243 

RESPOND TO APPEAL 

Kevin Dawson dba 
Private Investment Equity, LLC 
P.O. Box 20599 
Oakland, CA 94620 

Property Address 
548 37th Street, Oakland, CA 94609 

RECEIVED 
OCT 1 9 2022 

OAKLAND RENT 
ADJUSTMENT PROGRAM 

The Property Owner increased the rent 10%-12.5%. Rent 
increase are limited to one increase in a twelve month period. 

The Property Owner attempted to impose two (2) rent 
increases in a twelve month period, without filing an Owners 
Petition for approval of the rent increase with the Rent 
Adjustment Program. 
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I received letter May 28,2022 from the Property Owner of a 
rent increase effective July 1,2022 increasing the rent $77 .00 
from $770.00 to $847 .00 effective July 1, 2022. Additionally, 
EBMUD water and sewer charge of $96.00 raising the monthly 
rent to $943.00. The cost of base rent plus utility 
reimbursement. 

I notified the Property Owner, June 21, 2022 that I was 
contesting the July 1, 2022 rent increase. 

Hearing Decision 

Case Number 120-0189 

Williams v Dawson May 5,2021 
Hearing Decision June 24, 2021 
Restitution $2755.89 

The Property Owner sent restitution check for $1,124.43 
November 3, 2021 with a letter detailing that I owed the 
Property Owner the balance of the Restitution check of 
$1631.40. The order has not been paid to date. 

In November 2021 an Offer to Compromise was received from 
defendants in: 

Case Number RG 21099238 

Williams v Porter-Patterson and Private Investment Equity, 
LLC 

Superior Court of the State of California 
County of Alameda-Unlimited Civil Jurisdiction 
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This case went into arbitration in March 2022 and was settled 
March 17, 2022. 

Mold inspection September 24, 2020 found in bathroom 
water damage discoloration and potential mold growth on 
the exposed wood behind the baseboard. Moisture readings 
showing complete wetness of floor and wall around the toilet. 
(see attachment 1, 2) 

The building material in the bathroom reported in September 
2020 is the same material in the bathroom today. 

Removal of all damage building materials from living areas of 
human being is the Law of the State of California. 

October 18, 2022 
Robert Williams 
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11jrag;; 

Bathroom 

M'o1$,ture readlnp· ar~ showl111 co~plete wetness of~ floor 

a/ldiWIIR arou'!d ~ ~et: 

• 

-. 

--

/ __ ,.__ 

• September 2020 
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10 I Page Mold Inspection Repoi-t 

Bathroom 

5a~1Jlti '1)~1 Air (75 Lltlj,rsJ 
$1rqphi Rtis)dtr ,Not EJe,q1ted O>ndiff Qld S~rei. 

' J • ' . 

September 2020 
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RENT ADJUSTMENT PROGRAM 
250 Frank H. Ogawa Plaza, Suite 5313 
Oakland, CA 94612-0243 
(510) 238-3721 

RECEIVED 
OCT I 9 2022 

CffY Of OAKLAND 
CA Relay Service 711 
v.iww .oaklandca.g_ov/RAP 

OAKLAND RENT 
ADJUSTMENT PROGRAM 

PROOF OF SERVICE 

NOTE: YOU ARE 'REQUIRED T0 1 SERVE A COPY OF YOUR P TITTON {PLUS ANY·A TTACHMENTS) 
ON THE PROPERTY OWNER PRIOR TO FILING :YOUR PElJTION WITH RAP You must include a 
copy of the RAP form "NOTICE TO PROPERTY OWNER OP TENANT P&:f"ITIO,N" (the preceding 
page of this petition packet) and a completed PROOF OF SJ:iRVICE fnrm together with your 
Petition. 

1) Use this PROOF OF SERVICE form to indicate the date and manner of service and the person(s) seived. 
2) Provide a completed copy of this PROOF OF SERVICE form to the person(s) being served together with the 

documents being se,ved. 
3) File a completed copy of this PROOF OF SERVICE form with RAP together with your Petition. Your Petition 

will not be considered complete until this form has been filed indicating that service has occurred. 

On the following date: /0 I /8 1_li_ I served a copy of (check all that apply): 

D TENANT PETITION plus S attached pages (number of pages attached to Petition not 
counting the Petition form, NOTICE TO PROPERTY OWNER OF TENANT PETITION, or 
PROOF OF SERVICE) 

0 NOTICE :g;;_oPERTY OWNER OF TENANT PETITION 

□ Other: .~c::fblld To AlfBI./ 
by the follow'9 means (check one): 

l:l" United States Mail. I enclosed the document(s) in a sealed envelope or package addressed 
to the person(s) listed below and at the address(es) below and deposited the sealed envelope 
with the United States Postal Service, with the postage fully prepaid. 

0 Commercial Carrier. I deposited the document(s) with a commercial carrier, using a 
service at least as expeditious as first-class mail, with all postage or charges fully prepaid, 
addressed to the person(s) listed below and at the address(es) below. 

0 Personal Service. I personally delivered the document(s) to the person(s) at the 
address(es) listed below or I left the document(s) at the address(es) with some person not 
younger than 18 years of age. 

PERSON S SERVED: 

Name 

Address 

City, State, Zip 

Proof of Service 
Rev. 1/5/2021 

tJAI 

Page 1 of 2 
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Name 

Address 

City, State, Zip 

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and 
correct. 

PRINTED NAME 

j{J.,}JU~ 
SIGNATURE 

Proof of Service 
Rev. 1/5/2021 

I tJ/tt/:kJ z:z_. 

DATE SIGNED 

Page 2 of 2 
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CHRONOLOGICAL CASE REPORT 

 

Case No.:      L14-0065   

Case Name:     525-655 Hyde Street CNML Properties, LLC   

Property Address:    3921 Harrison Street, Oakland, CA 94611   

Parties:      Ray McFadden (Owner) 
      Angie Sandoval (Owner Representative) 
      Clifford Fried (Owner Representative) 
      Julie Amberg (Tenant) 
      Mari Oda (Tenant) 
      Todd McMahon (Tenant) 
      Alexander Taylor (Tenant) 
      Suzanne Miller (Tenant) 
      Cooper Spinelli (Tenant) 
      Stanley Amberg (Tenant Representative) 
    
 
 
TENANT APPEALS: 

Activity        Date 

Owner Petition filed      November 10, 2014 

Tenant Response filed (Johnson)    December 17, 2014  

Tenant Response filed (Oda)     December 19, 2014 

Tenant Response filed (McMahon)    December 19, 2014 

Tenant Response filed (Z. Butnaru)    December 22, 2014 
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Tenant Response filed (A. Butnaru)    December 22, 2014 

Tenant Response filed (Amberg)    December 22, 2014 

Tenant Response filed (Simkin & Simkin)   December 22, 2014 

Tenant Response filed (Miller)     December 22, 2014 

Tenant Response filed (Garcia)     December 23, 2014 

Tenant Response filed (Vasilescu & Bridges)  December 23, 2014 

Tenant Response filed (L. Eglin)    January 13, 2015 

Tenant Response filed (J. Eglin)    January 13, 2015 

Hearing Date       April 27, 2015 

Hearing Decision mailed      May 29, 2015 

Owner Appeal filed      June 18, 2015 

Tenant’s Respond Brief      August 31, 2016 

Tenant Amberg Response Brief on Appeal   November 17, 2016 
 
Appeal Decision mailed      March 7, 2017 

Order Granting Motion to Augment the Record and  August 23, 2018 
Granting Petition for Writ of Mandate 
 
Request for Stay of Proceedings    November 13, 2018 
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Writ of Administrative Mandamus    December 12, 2018 

Judgment Granting Writ of Administrative Mandamus December 12, 2018 

Notice of Entry of Judgment and Issuance of Writ  December 13, 2018 

Request for Stay of Proceedings    May 13, 2019  

Opposition to Request for Stay of Proceedings  May 22, 2019 

Order Re Hearings mailed     June 4, 2019  

Court of Appeals Decision     February 26, 2021 

Hearing Decision mailed       October 4, 2021 

Letter from Owner’s Attorney     October 15, 2021 

Tenant Appeal filed (Amberg)     October 22, 2021 

Tenant Appeal filed (McMahon & Oda)   October 22, 2021 

Respondent’s Response to Appeal    November 23, 2021 

Tenant Amberg’s Reply to Owner’s Response   December 6, 2021 
to Appeal  

Tenant McMahon & Oda’s Reply to Owner’s  December 6, 2021 
Response to Appeal 
 
Appeal Hearing Date      March 10, 2022 
 
Appeal Decision mailed      May 9, 2022 
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Remand Hearing Date      June 29, 2022  
 
Remand Decision Mailed      September 20, 2022 
 
Tenant Appeal filed (Amberg)     October 7, 2022 
 
Tenant Appeal filed (Oda)     October 7, 2022 
 
Tenant Appeal filed (McMahon)    October 7, 2022 
 
Good Cause Request to Exceed Page Limit   October 26, 2022 
 
Tenants Objection to Exhibit C     October 28, 2022 
 
Order Granting Request to Exceed Page Limit mailed November 1, 2022 
 
Tenants Renewed Objection to Exhibit C   November 7, 2022  
 
Tenant Appeal and Explanation of Grounds    November 7, 2022 
 
Addendum to Tenants Explanation of Appeal Grounds November 9, 2022 
 
Request for Judicial Notice     November 28, 2022 
 
Request to Include Previously Filed Document  January 9, 2023 
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3921 Harrison Street, Oakland, CA 94611 

Tenant Contact Information 

101: Jilleun Ear:n & t.eJcie £pin, 3921 Hamson St .• •101. ODJ.lnd, CA 946U 

102: Ale><on<!rv & (Iona luu,aru & TadNsz Butnaru, 3921 Hamson St .. • 102, O•lcland, CA 94611 

103; AngolJque John,.,,,.Mattinez. 3921 Harmon St., #103, Oakland, CA 946U 

104· z....,11a,,. 8utn1ru, 3921 Harrison St, #104, Oakland, CA 946ll 

lOS: Alexander Michael Taylor & Ria Cruz, 3921 Harrison St., •10S, Oakland, CA 94611 

201: Suzanne Mille,, 3921 ttarriJon St., •201. Oo11kland, CA 94611 

202 remando Garcia & Kate Rlck Gara,, 3921 Hamson St .. •l02. Oakland, CA 94W 

203: ,_ Spinltlt & Dona sa--ni, l9H Hani<On St .. •203, O•klilnd, CA 94611 

204 ~ -•• 3921 Harrik><l St.. •204. Oakland, CA 94611 

205: UQ Romero, 3921 Hal'rison St., ,nos~ Oakland, CA 946ll 

301: Alexand,u vasllescu & Zoe Bridges, 3921 Hamson St .. #301, Oakland, CA 94ti11 

302: Julie Amberg, 3921 Hllrrison St., #302, Oakland, CA 946U 

303. Tyter Ritter, 3921 HltfiSOn SL. #303, oaktlnd. CA 94611 

304. Mari Oda & Todd McMahon. 1911 Ham<or>SI.. 000, O.kland, CA946U 

30S: AndrewS!mlOn &.,.._ Slml<Jn. 3921 "°'"'°" St . •30S, C>akland, CA 94611 

PenthOu.se: Steven MI1Jel' & Ell.1'.lbeth Vtl\lanen 3921 Harrison St. PH, Oakland, CA 94611 

3921 Hwrison 3 or 200 
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(_ TY OF . \K..LA \; R :}.iT ADJ I T\!I::. T PROGR.. ~\l 
PLE\IE. • r RE UR.LU\\ ffJ 1. ·o-r, ~E ,~-. ·Rl:..-\SL 'G Rr, ·-r R c 1. :\ ~,:-,;, r 

1TR.\ [' u~ TEN, r:rY 

,\ 1·e1 taJ p pi::ri)" o,vni;::r may it t~.as reI L orll: um: •= ·' _' I::: m,;_,1':Jlh.s. A 'e :ii v. n -..: ciH!_ ,1 

·11 LJJC.. c abon.:- , ann Ll.ltl an to~ 1i1 r CPJ Ren! \Jiust ·,~ n I r.1ay pdJtl ~,, 1h • R rt J..J i u~. m1...·1 1 

frog am to cquire • o 11cr ll j ~ if:-tho.: ami,um f [he i _r.:t""as iL r,;:,.: ·ess f l,lC CPl R ,.-
A t_iu t C:ll'IL nJ.nt ~u. t file":: l ~ peti ion , ·itbJJt 61 {UJ.:;;. o 'I ~ ri-

l ncreasc no ic r, the-ten a, l. gl ·cs up ri..:: 1 to -L1 Hc":st Lh . in,;; r 

c: -pi amDL.H la [11 , ·ed, ,111 nant ma~ re ucsf :i sum a.r_ o U1 
ius1i _ ie rt..':,- • fr..:rJT!, ui~ m~ f'ICr, Tit~ n::qI.L.:-s1, u~t i.: mad ':, ,,:L-' i • in j• 1 

d.a s r rec~• be • r1..·.J.S.c. ·h iwnc-r u t pn ,·i t' • . ,~·ri lli:-n L·c • p0t1 5 
' tlil s ci - m.11,c 1.ct,M1 si:r in .. r.he que3l f.r...,-the--:=; mm ar • rI t: -n r~::'VC' It lie i i rw 

Len.an an<l IB O\ n r ar~ nco rn~ u o tmmiJ..": te wi h each ot.h~r t 
·l i fferences 1.1ii lhoL the • d for fi I mg petit!an. 

Thi n ti p1 ,·id,:;::; Ii 1iteJ informatiou. for fu r inform::itiott c-0 , "" t c Renl • di· s m 11 
Prngn.m al 2-0 f ank Il l•e:mrn Pl - ,t. 5th f,3(1,f•r. >akL nd C. , -l-6 l - - L-I fl) _;R-, ~ I. 

o, tio ~11 by wner If "Oll m~ a P~lition ¼•ith tl R fl. Program 1n _h ~ pctit~O 1 t- di..;;;idi.:: '-1)' 11-.:: 
R<.'-f f J\ ju nlen Prug m. ThL0 mount •s ~ 

PR.Dor. f' FRV!,...£ 

L • e undo; s1 gni;:d, hciri:g .at le.;isil 1 • aro:: of .ilr:~. • o..:d,ir.c 1.md r r na~ 1; of r rj w-:,. 1h • l [ sc-r. ,.J 
ths::; "n i r-e •• , . • L w..t pa_· th-1: mount r h.:: in 7,._•ase c-4ual lD Ll e CPI Rem 1\ j 1 tmi,.:11I 
tntil Ll1·· hru,g oCTerrn.i:;;1~rT~ntmlt:y;:u1'L U ,...,,m(' ta] 'oti ·,tlf\vhj n( isi lll[']l>i;; p;:,. l'rl 

h, ;:rbm. ' n1cn h.i-n~d T l'J;1.HI Lt! Pns:=:t'~S!OTI r11 the II I 111 ·r< ·) j L!i 3t d/ t,e-lmi..· 
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M,,rch lJ.1011 

M.ui u-.,., 
l ,..W ~k:-1ahon 
~W.!I llanison Sll\'t.1 ~Jo~ 
0..1.lrulJ. C,illfornfa '1-11,11 

l·.i,,·k"-<-J )UU "ill find 3 NO I ICL Or Cl L.\NGI: llF rl,IU-.IS 01 I E1'ANCY wh<rciJ> ) o\lr rent 
11 Ill b, rniscd as of May I, 2012. As )•'ll m;) kn,m. O:lkland ha, 3 m,t ooli= pl•ci"l! limits 
"-'" renl mcn:u .. ~-s hJ pru~n) owni:~ tic~r.:,,JI~. ln~ :u~ limik"<l to the t'PI raise that 
r1.--quir<,. no ju.,tilkuuon. Lurrt:nll.;,., lhc t'PI limi1 11 .;.O"o. n1',}re an: ~t, ernr ~1f1e n:~L'iOB> 
v.th.-n!Jn u pn,fk'n~ ,mnc,.•f CJn'-•xC'c.W thi .. limil as li-lht." caSc" lwrc I h-c jusu1ii.:atio11 fbr 1h'-" 
in-·n.•:L-...: in ~ ... ,ur ~,-.i: is ha.-.~.J I'm l'Rpit:1 I Im 11 l"O\t'llltnb. In lhis 1,;J:.e. ,he S.P.,.'\:1ti.: JttjUti~..1ti\ln i~ 
th-.: r-,:c-.:m stnr-.::Utml nnJ .JCC\.~ uwrA.-~ lO lth.-btdlJin~-

Bdo\~ ) uu \\111 iinJ ,ttl' rel~\ ;.mt fl"lrlil111\ ,,f ,h.: renl orJin.&i""k..""'C that Je.ils "i~1 iocre~s ~-yund 
th• CPl hmit. ff~,ll.J \\vul<l li._c to k,oi.. ,u tht.: Ml~inoJ rc~l L)l1 t.he Ci1y'~ webslte. Lhe addr~ss hi 

. If l"" retcr w lh,· 
bhh.· h~ r,,<rtink e11111Jcd «Jl('C'Hk reasous. you SL·~ thl! Cily"s cxplano1fo11 of othL•r mc:1ho,..ls th:u thut 
ut\• r,('n,,i.,sihle. V,1u cnn tdso l.'-On1U~l 1h.: rem omc~ b} phunt.' Jt S 102'.l8.35-0I and SJX-"3L '"i1h u 
hu~in~ l>lli-.\:r. fr' ~ou do call. ple.:l)e m:il~ s.ure w ffic"nuon thut 1hc justifie3tivn l\"lt th~ m<:reasl.! 
t,,.,, .,nJ t'PI i, t' '\l'I I Al IM 1'1<0\ ~ ~11.NTS . 

• 

000095



• NOnCE O CH"N(i TER,_, · OF 

IJ 

rve by th e 

n 

NC't 

r h h uocc 

r 

O mom hs. a nl 

iOil 

r-e als 

n e 

IL 

p 

000096



st P' r • \r _ CM,\ 'GI 

0. l.:in..1 1j:-. .:::i l f _,\ 11s1m ·1.tt Pr ran I , lirn t.s ~r ln1.T~ 1s s. 

ti ·r, J _ rm, tl . . rn , ·h ~ ~i • 'j a 
1 _ i ~m ~ • 1en 

J \hi; p 

I 1mou I 

n al· ·n 

van ll • r(L~U ·1 J ,r 111 •_,,s,e 'fl 

1{,:1111 ~,nic r wnh ~, It lr,~no r·i.: ·iJI • th 1r 
~ II 

am 
If 

Jtl: I r" nu l I k- L p~Lin m \\,. h I R I p 
1 P, n~J~ 

I· ·utv ·1· 

uper I of 

[ j pu ~ l U 1 • v l 1 ''I.: 111 .i m. I ·u•J 

0 . l 

1 ('ll 

run m1 

pi:rJ I Lry Lil 1,11 [ ~,.. r J 
Pl us 

th • rue-~ I ·, u 
\-

000097



CITY OF OAKLAND 
F.O. BOX 70243. OAKlAND 1 CALIFORNIA 94612-0243 

Community and Economic DeiiJelopme· Ag ncy 
Rent A . j ustme t. Program 

(~10} 2J.8~372 
FAX (510) 38-3:691 
TDD (510) 238~3254-

• OTIC'f TO TC ENi PROGlt M 

• i ..: Ci(~• s ::1 ft ·siden ~I Rt'.nL A ·ustmrni P' ogram \ ~RAY I ( Chiij:lte::r S.2w of· _i.: Oaklimd Munic-ipal 
C di:: I rhm CLJver-:. mOSJ: res ti:.:t rcntul 1t1nil!i. builL kf0!1:' 19&:3. Jt d tl(i. app1.:,• :o. llllifs red 111~e Si.-'ctiou • o~t i h: 
fan~il~· ifo-e.Jlings. and •• ,iQminiW't'ls .md some lier type • or nits.. For ["(: Lflf ,l)ffllat'on oo v. hi· • u lit. arc co~· i!d. c.'111 
R,\.P o 1t . This P I ill I lifmi s rent-~· ~nd SJ ne- ~..:s fo 1e so t~aan 'Y for ,;::ovi:-n=<l rust4elniiu.l ~1ira, prop n) 
m land. 
ill '{ lJ h.il'io'i: !;I rjn fil ' !Ii petilloll 11.!: • If' J• OOll(e,:l-1, a rent mi: e:llt th:il j:3-gre11 r tl~an ilhc: •• LEI • g n~l runt 
ini=tea~ • thi: CPI in,;: J. .~ lanJI • d or 31':: rent mor 1hiln IJ,c-CPI , ·tr,:. bw v. i~h som limi1s, f. • apit. I 
impro.., ~ · • pen~ iru:re c-s ~ nm al ir-en, inc~'I. Yoo ,;;,...::: ~lsa ccmpl;::i:: a. •• • 
~Iler \' iol at the . , l djustrnent Ordinm -d ., usl pm ide ~•oa iU'I n wriH summ Li} • of I he 

reJSQTl!i for t:r~- :gm 11!1 I 1 "' Lh Pl L',D. ~ t on-C i 11 w,ii iug. 

11 J f mere-is. ,a d rea.~ in rile homing $Crvi(l e.J 10 )'OU, • b • 111ay II'!:: ~(Ml,31~ an ilK're.•~ i11 your I i:,it. A 
d :ri.r-:t.Se in humli-.g - 'r-fitc im:lt:ides. ·llb~antif.i prohlc:m.!:> wi1h the coridi1ioo of :a wt1L 

" T ,i,: llLes'I .a n:nt i.1 c«-,iJS('!, y fi!L' :! peti1i -L ith the RAr usins the I{ Pr9g~1n's foolll, within :m· 60 
d::-r~. er fi ~ rcaciv ing \\ Tit too il io,::: RAP or wimin si of rooe-h·fog .lfi notic· r rm, i li>l,:tre3!!i:C !T" d,anic- i" ~ 

f lt'llfll) idte'.'15 k5 ll!lter, • - • • • tiH 1(1 r, rms. ri\;,ltt) the-i{(:fl Adjustll\>2~·11 Pro ITl1, 

r nlin p./.~,, w rr l!;l::.i11,..,..::...:,;_:..:::..--==-:..=..:.;.---'=:.:.::.:....:=a..:...:., @Jfri~li...Id 

°" If~ ,m ,c(J k~l :;i 1"1.!11L LMCf i,; st i I yuu fi • • • L, fl(!I' )' 

l"i.(,!! ) !.lr petition. y,uu may pl~Y ool p _ i.. 1$monl if lhc-CPl 
i10::rca'i~ . d oo r otii.: n, irrmcwa!-c:. If i~ has , ~1~. YQ~ ii, the rl!' 1 
•o ~ 1i,.1 rr m- . ice of nmt jn~. Lf as::-iis ~ t t p(Ly t M no1i d. 

you wil I • . n ~ se r-eCruilCtl. 14) . it ld l'I 11lc: notiCJ.! 

• - ' ii. :lTC' in -flci;1 i11 t C: 121"1 l 

.). \ b•lrnri I evit:ik:d if y · . b rcliii filll•f 

Lnf mr nl Adj11sl:t'l1i,;ni: ice. 

13:1 <"nl P. .,,fl.!1~1 S«--•i~ • unil p 
of Lh~ ~e ( 11} per un l1e L5 

year. lhh laru.l oro pays ITu: r on t[mo;; th 
u piJ., ar lme Bnu1:1l ' is nm p a{ ,1::te c:rrt. 

L ·:;ar,l:'A.! v Icu 111 rdimmc:i! (0 M.C. r 2" ·rn t.-ia1 a 1 r, ril •who c:01nmlis 1Jr pc:m1L n111i11 Ille: , • 
in o;; a! 111 or n rl ,c-1:.m.l on wh ,~1it j in : . e c:;rrnmon. ~15- i)f Ll~i:: . \.'lll1::t,1 .::ump! m ,;t$! b 

d 1 f thi=-own r cl □ i=:s I r:it evii;;l. the . it m...:s m 

IE c rm,Kl' o, E 
. . . _ • ~• I .... ,..,,,-f.S-. 1c""'J the ::;iu1ldo,~ 

ji llCJI-.: mg ( -u· .... •Je 1 p,..!nm 1t(<,;, ][J 111 - /\ . 1hi!-11 u rl n m rcnl 
,■ old11l,!: ( dT"le r :=,rm i"Bd in ufhi:.;r un • y ldinB,. ·If both 1not~e.: amJ 

its !.:'llbt in th..:: 1 fl , :h ;J !° . 0 • i~s. i I I ng i'l-pcrmi ,;ii_) 
I ll llli_' b, rli:.{) t.:1n11uon ""'!;· ind pd «uLOOOr... 

• ere {c:i i:I,.:: m.e- ,J i· o;Ltoo tMA r sm area. It i. h1 1:1.1ed t --------
00 p y Mlhi;:i, notii:: 011 ______ _ 

-r-1-r~•.-;.i..,;: -]~~~ ~-
1..i'! N nib I~ ...,11 c . (:51 O ,~ 8-_ 72 I. 

B n 'ii o qu Jl: 11 ~Hui.'! l1£ : 1b ::-lron k.lanJ na ' can • i~ c. D • im:n M ;sio, x:i.n tl.fi 5HJ 

23 ... 
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u :=J awn lly W1thhol iHg_ K -,u 0 
•• tell ei-.. p,tanatin11 of L1 • ir~ u tr1.~tw L ::;,, 

cond 1 

l-or d Ulj I I I • ii.he ~xc 1pt~oa..s s hapler 8.2] n i th lR ·n 
Bo· ula ion. thl!' Cit , rOaldan.ci ,;vcl:i ·i1e. • na1 i1 11 • nd c;-0p1e!~ u 

the O nc a ubnions fr m the Re-m Pro:i, - 1 r by _ I ' ~ 3 ~-..., 7 _ L 

Tit pror,...,.11.y o • u~ a t e :burd n -of pro •.il}g I h. l'ig' 11 I !: . •m111m ion fo. ti !!' uni 1. !.i 11•1 in 
h ·Ion· "h_,-~ ·tiUIT l:nud rd s cl im th t }'O'lll'" nil is enmpt ·:i; incott'ecl. _ f't· _ 

F'le· list th. ct.al..-: f j • t 17 lvr:=d U.11 . .:: N ,ti t.: L I Te:1 .ti;: ?J{J V. A· z{) If 
Lkt al' in 1"t-~ ~c •. uur ,r ceh· d. IJ gi , '. lb llili4Z m I rec pt net ,,·ur-k bm:11' ,·u 

c oi r n i11c11r, a~(• m1,lic't'. U. o:u ,ne d addi(fo :d sp. t: p a~ a:t a, h 11no~'he1· 

' hUp:li' ·.oal lim~n t.c 111l'gll • em I llhul/1, I ,nl/onlina 1(' .hf 
1 11 liCtJdll'lo'"' ,.,. •. oakl:111 ,1 ii et . .:: J11,I o ·emmcnt:/lu:d/n1·11tb nJ,ra [,; .hi ml 
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t ',li?Oi'ta:1.=. ht{CJ l'uili ~lh 

nu . (c)1. m !Ill L'it ~~ lit' ' weJ :;11 Lhi.! Rcr.i• A~ij,l!SlfLlellL Oifo: •, br Lhi.! ta! ' tHl l imc Hm i• re::.-:c.:r~b .d h, 
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December 21, 2014 

Citv of Oakland 
Rent Adjustment P,ogram 

250 Frank H. Ogawa Plaza. Suite 5313 

Q3kfand, CA 94612 

To Whom It Mav Concern: 

We are writing to dispute the Certificate of E>cemption our landlord Is pursuing with the Rent 
Adjustment Program for the building at 3921 Harrison Street. There are several reasons why this 

petition sho...,ld be denied. 

We first received notice of this petition on November 24, 2014, and ac:cording to the notke our 
response is d1,1e by December 23, 2014 (35 days from the date the llOtice was mailed. which was 
November 19, 2014). It ls unfair to hold the h:rlESnt review time pcriotl dvring the holid~y ~eas.oo wher'I 

manv individuals, Including ourselves, are busier now that during the rest of the year and do not have a 
reasonable amount of time to respond to this impoctant petition. The Rent Adjustment Program should 

ei«end thQ comtnel"lt period for tenants by 30 davs land therefor.e oush b~ck the March 18 hearine bv a 
month as well) so that all tenants have sufficient time after the holtdays to adequately rev1ew and 
re$pond to the notice instead of uylng lO unfairly push this review time through during the holiday$. 

Many people are traveling or spending Ume with friends and family and are not around or avallable to 
respond. I~ addition, many l~gal aid representative, arn also taking time otr during tile llOlldavs, makmg 
it difficult to find the appropriate legal resourc~s t~nants need to make informed decisions. €specially 

since the review time included Thanksgiving, whidl is a feder~I holiday, the comment time for tenants 
shoutd be extended lO ensure a fair pr~$$ moving forwa;rd ;ind th:H ~II who would Ilk'" tQ comme.nl on 

the pQtition <1:re afforded the ability to do so 

The work that was done on our apartment building this past year does not qualify as capital 
improvement wot1c.. but was rartier Clelayed mamtenance work that a lond~rd b requi,ed to- provide: tn 

order to ensure the health and safety of their temmt.s. Many of the items completed were uru\ece:ssary 
and were either a result of poor coordinating with the c:ontractor or a desire to spend a 1arge amount of 

money In ordcf to quc).lify for the cKcroptiO•\ thq. t.indlord is now seeking. H:,r example# when we moved 
Into our apartment in May 2011, we already had plastic framed (energy efficient) windows. However 
during construction the contractor removed our CldSting windows and reolaced them with the exact 

same windows we already had. This work was unnecessary as there was no change from existing 
conditions or net benefit. The landlord should not be able to seek reimbursement from ienants for this 

type of work that was unnecess-ary and provided no benefit to the tenant. 

s~cr:,t unfU in the build;ni; r'e<:eN<?d nimodeled kitch<:nS/bathrooms/ctc during oonstruction. Our unit 
received no such improvements. The Rent Adjustment PfOgrarn must ensure that the amount the 

tandiord is daimin-g was spent on the building dMs not include any remodeling worlc:thal was 

c.om1>leted in individual units bv reauestlng itemize<l receipts liSLlng what was spent wher~. Tenants that 

1 
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did not (tteiv~ (C!modeling work in thei, units should not have to pay hjgher rent to help the tandJord 

pay for new fixtures and appliances w~ do not gtt to enjoy o, use. 

During the building construction and ever sjnce, the(e are seve(al C(acks above the corners of the 
windows and doorS within our unit. WC! hava reported these crac.lts to the property management 
company {Lapham), but everv time the constructlon contractor (Gallagher) comes out to fix the crot.ks 

they just paint over them end walk awav. A few weeks later, the cracks begin to show again. Thev have 
attempted to flx the cracks so many ti.mes that the pahlt covering ;:he cracks up is now t<!x.tured and 

spotty and does not match the rest of the paint. We have not benefrted from this work {the mterior 
walls of our apartment look worse than when construction began) and so should not have to pay higher 

rent for thrs work. 

Prior to the wotk on the apartment building. we had a metal awning ovet our balcony that provided 
$h~de in tJ-1e summer arid c;.ovcr during r:.ln. As part of tM! construction wotk on the buildin,t, this 

awning was removed and never rep-laced. Now all of our plants and patfo furniture/amenities either 

receive direct sunlight or get p0unded during rain events, making this space worse off than prior to tl\e 
work on the building taking place. About two weeks ago during a rain event, we noticed a leak in out 
eeihog where the furnac~ ts located. A roofer has had to come out twice to fix lt. We were told that a 
brand new roof was put on th{! building around th(! ertd or 2013, but if thal is the case how am it 

already be leaking? Work that has been done to the buitding has been of poor quality, and we af~ oo 

better off than before lhis wo(k was compteted. 

During constructt0n, there were several ioefficlencies in how the work wa$ performed ltlat the tenants 

should not have to p.ay for. Scaffolding first went up around the building in oecernbe( 2013, but was 
then taken down a week later, just to be put bade. up again in January 2014. Often crews would Show vp 

at 8AM just to leave a couple hours later. Often in construction if you reserve a crew, you Pi!Y them ro, 
the entire day regardl~ss of whether or not tfley worked a full day. The Rent Adju.s:trnont Prog,am must 
ensur<" thi,t wh&t was spent by the landlord wa:. for work that wa;s done in as effident a mi,nner as 

possible and that the tenants are not forced lO pay for the mistak~s and poor planning of the contractor. 

This construction profect di~rupted our lives n\onth after month. we were not abtc to work at home dvo 
to the noise and the uflC('f'talnty of when I.fie contractor would be entering ovr optlttment itheir notices 

to enter would c,ove< days and weeks at a time, while other times they would enter without prior 
wntten notice), We did not have vse of our balconief, for several months~ and had our outdoor patio 

furnitvre/ptants/etc; ~lulteted up .irovnd our dining arc.:t.i. We couldn'l even look out of the windows for 
months because there was plastic sheeting up during the lead/asbestos removal p(ocess and also 
because there were contractors walking bad and forth at all and Od'(thours of the day. The scaffolding 
that remained around our apartment also became an open invitation to thieves, whO one night climbed 
tha suttolding to the third floor, broke into the apartment building, took the elevator down to the 
parking garage, and broke iMo at le.:,st one tenant's car. All the tenants had to endure with monlhs and 
months of a never tndlng construction project, and we have not been faltly compensated for toss of 

usabte square tootage of our unit during the c.onstru-ctlon projcci <:luting this time. 

The purpose of rent stabilization regulations i.s to protect tenants from drastic incteases in rent that 
would force them out of their home and potentlalty the area. We believe thal the construction work 
that was done on our apartment bulldmg was not for the benefit of th~ lenants, but rather was vsed by 

the tandlofd as a means to circumvent the law and now tile for a Cerbfkate of Exemption so that our 
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rent can be drastically increased, allowing the landlord to either make a larger profit off of the higher 
rent or potentially sell the bulldlng fo, much more ch.an whon th~y purchased it in 2013. Plea$e os.e your 
best judgment to ensure that the tenants of this building are not exploited and potentially forced out of 
the community. 

Sinccretv. 

Andrew and Jessica Simkin 
3921 Hardson sueet, Apt 305 
Oakfand, CA 94611 
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December 20. 2014 

To Whom~ May Concern. 

I am writing in contesl of Ille proposed exemption of our bllldu,g from rent conuol I 
feel this would be an unfair situation to the tenants lor numorous reason 

When the building was sotd. we had already been slated 10 receive new wu,dows as 
they were very old and lei cold air inlO the building This proJect look much longer than 
anticipated to gel started, as I believe lhIs ,s when the sale of lhe build,ng was beginning IO 
lake place. Aa lhe windOW11 finally were 10 be installl!d. lhete was a lilst major setback In the 
disoovery of lead on the paint and walls. This lead to the needs for a major lea<l•abalemem 
process-• s1tlpping the building of the stucco to remove an dangerous chemicals As thtS 
process was underway.~ was then dIscover4l<! that the wood on our balconies had become 
rotten wilh water and other types of damage They then had to oe tom down and rebuilt 
These things had to be done to being the bU11d1ng up to safety code- and were ,n NO WAY 

capital imi,rovements They had lo be done for safety purposes. I then believe that because of 
lhe amount of w0l1< that had been done, more lhings were required 10 make sure the slrUelute 
was sound and safe for tenants to be m. Aga,n. not caprtal improvements that lhe tenant 
should be respons,ble to pay tor. in my opimon 

It Is my understllnd,ng that some units (mainly vacani ones where rent could Indeed 
be increased tor new tenants) received remode~ng to lhe kitchens and bathrooms. However. 
this IS NOT lhe case for all. If nol moat units, mine being ono to have received NO 
upgrades. I have an old ~,1chen and bathroom I do not feel as 1f these few renovations to 
other untts sllould be a reason to raise my renl more than rent-control allows yeany These 
expenses did not benefit the building as a whole. and therefore I do not believe should effect 
the tenants as a whole 

This building being rent-control exempt who be tragic lor some lenams. Tenants Who 
had lived here lor years, considef this home. and would be lett wilh few 111 no opbons for 
hou$ing as !hey are eldeny disabled, or supporting famtlles. 

Thank you for your time and consideration 

Suzanne M11'1er 
3921 Hamson SL #201 
Oakland, Ca 94611 
510 332.5108 
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STATtMENT OF FERNANDO GARCIA IN SUPl'ORT OF PETION TO CHALLENAGE APPLICATION FOR 

El<.EMPTION UNDER THE CITY OF OAKLAND RENT ADJUSTMENT ORDtNANa AND REGULATIONS 

THEREUNDER (~l<lind Munldpal Ordioanoe s«t. 7 • .U.030. •nd Rqulatlon S..Uon 10,0) 

ARGIJl',IE/tIS AG!INSI GRANT Ellfl\lPTION 

Landlord has miscalculated the rehabllltation costs and expenses by lumping together (a) 
exterior building and building infrastructure improvements costs and (b) in tenor cosmetk 
constl'llction costs and expenses. 

The landlord/owner Is claiming a •substantial rehabilitation" exemption in Its undlo<d Petition 

for Cenificatlon of Exemption (OMC Section 8.22.030.B) filed with the CJty of Oaklond Rent 

Adju,tment Board (the •eoard") In connection with costs incurred for cena,n construction of 
the building, located at 3921 Harrison Street, Oakland, C.llfomia (the 0 8uildJng0

). 

The Board hos provided guidance to landlords requesting a certificate of exemption under the 

above referenced Ordina= ,nits publication Landlord's Gulde to Rent Adjustment. Under the 
exemption for •capital Improvements/ uninsured repair costs• (pp 3 & 4), the Gulde srates, ,n 

relev.>nt p.1rt: 

"To Justify a rent increase for capital Improvements txpenditures o< uninsured repair 

expense the Jandlo<d must submit copies of receipts, Jnvolces, bid contractS or other 

documentation showing the costs were Incurred to improve the property ond benefit 

the tenants, and evidence to show that the incurred (OSl$ were paid ... • {Emphasis 

added) 

The emphasis g~n in the above paragraph has direct bearing to the presenl circumsr.inces. 

First, Building tenants can provide testimony that several apartment units within the building 

incurred Interior Improvements (the •apartment Improvements") in the form or a,smetit, basic 

•wear and tur" repair work such H bathroom tiles replacement, new appliances to replace old 

.,....,. MW c,irpetl"a, adding wood flooring (In one apartment), painting, replacing old cabinets 
In bathroom, or khchens, and other m,sceflaoeous item.s. 

These apartment Improvements should not be giv•n the same effect u general infrastructure 
related rehabititation improvements that do benefit all the tenanu of lhe Building. 

More lmporuntly, the landlord/owner should not receive u,.. benefit of Increased market price 
rental for newly improved apartments units, at the expense or tho<e long-termed tenants 

whose apanment units have not been improved ln over ten years, in some cases. and are now 
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being asked to pay for Lhese9partment Improvement$ through th• higher rents that will be 
available to landlord/owner should the Board gr;,nt !he ~aificat, of exemotion. 

The landlord/owner" already •nJoylng the benefits of the newly refurbis~ aportment unit,. 
For elOlmple, •tor nearthe end of the major Building construction, at least three of the newly 

renovated apartments (#s 101, 203 & 204) were rented out at the expttted higher market rent 

allowed when they became vacated.~ apartment improvemenu fall outside the scope of 

"rehabllltation" incurred by the landlord/owner of the Building. 

Tht poacy underlying "'Subst.antlal Rehabihtation" is meant to improve cJind lo re.hobifitote old. 
housing stock within the Cit)' of Oakland. It should not be a policy deslaned 10 allow "hot 

money" to .,.terth« old stock housing market to improve 11 for the dedicated purpose of 
obtaining an exemption to the City's pol1cy of fair and affordable rental market pneing princlple. 

Such a consulted application of the exemption principles would open the door to defacto 

dlS<rimlnation against the City's current p0oulatlon diversity. 

The Board should seek a detailed breakdown of the following expenses and costs, prior to 

mnkina a decision: 

A) Require a detafled breakdown between interior, non-infrastructure. building imp~ments 

a net exterior, Infrastructure related improvements; 

8) After the submission of su<h additional proof 10 support the Petition, require a second 

hearing on the issue of whether the Ulndtord must implement a two-tk!r rental value approach 

to apponlonlng any ruturo ..-cnt incr~ases. if anv are Rranted, under the Petition. 

By: femando Garcia, Tenant at 3921 Harrison Street, Apt. 202 
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P.O. BOX 70243, OAKLAND, CA 94612-2043 
CJTY OF OAKLAND 

Department of Housing and Community Development 
Rent Adjustment Program TEL (510) 238-3721 

FAX (510) 238-6181 
TDD (510) 238-3254 

CASE NUMBER: 

PROl'E:RT\' ADDRF:SS: 

DA TF. OF HEARING: 

DATE OF DECISION: 

APPEARANCES: 

HEARING DECISION 

LH-0065, 525,655 Hyde St. CNML Properties I.LC,-. Tc11an1> 

3921 llanison St .. O:ikl.tnd, CA 

A111-il 27. 2015 

May 29, 2015 

ElitabC'th Hart (Owner R('pre~cnf:i(h·t>) 
Clifford E.. Fried (,\ll(wncy for O\\'ncr) 
Michael 8, klio\'shr (\Vitncss for· O" ntr) 
Tscg11h As;cfo (Witne.ss for Owner) 
Mttrtin Gall,1gbcr (\\/ifll('S$ fot· Owner) 
Tl'ler Riller (Tcnnnt) 
si·cllan:1 Butnaro (Tenant) 
,Je.s.sica Simkin (Tcnunt) 
.4.ntlrew Simkirl (Tenant) 
Ales Vnsih.-.sc1) (T~:n:mt) 
Soz;wne MillN· (T<"n,,nc) 
Zo<' Oridgcs (TC'n:\nt) 
Mari Oda (Tenant) 
AngeliQUC .Johnson (!:cnant) 
Ah.~x:uulro llu1n:.1nJ ( I (•n:mt) 
Ekn:1 Uuhrnro (Tcn:1111) 
Fernando c~,.-cia (\Vitncss f.>r Tenants) 
Ka1t Flick Gnrda (WHntss fol' T\'n:mis) 
O:wid t-l:1rlan (Wimess forTc-nants) 
.~na Baires !\lira (A Horner for Tcnitnls) 
l(ulh Hollzm:rn (lnteq1n.·ter) 
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Sl'MMARY or OEC/SION 

The O\\ner·~ petition is denied. 

CONTENTIONS OF TIIE PARTll•:S 

rhe ?'~ncr lik<f a p~1i1ion for a Ct:rti lica1c of E:-.:cmp.1i<m for a residenlial building on 1hi: ground 
1hn1 II 1s a ··-.ubswutrnll: rehabil11,:11cd" buildini;. pursua11I10 Oakla11d ~funicip~1I Code. I0.!\I.C) 
Sec.lion S.2~. Twclw-1enan1s filed responses \\hich contcs-11hi: o,,ner's claim ofc'-:cmption. 

TUE ISSUE 

Is the .subj. .. "C'I buiJdin£ cxemp1 from Ihe Rem Adjusunc:111 Ol'<linance :.):-being .:i --sub:-1:1111iaJIJ 
rcl1obilit:1i..-... 1" building? 

EVIDENCE 

Buillling Str\'ices Evaluation 'I ahks: The! lenam r¢<1u~stcd the auendan<:s? of tile Cit~ Huildi11,g 
Scr,·kes supervisor to testif: \\11h regard 10 how th~ Cily de1e.nnines the prescm CO!'.>t vf nc,, 
co11.s1n1ction for the; is.su:incc of building 1)c;'nni1s. DA, 1d Harlan, the Engincc-nn_,g ~ lanag~r c_~f thl~ 
Bure.au of Building appean.""d tutd 1cs1Hicd a1 the Hearing, Mr. Harlan k'Slifit·d 1h:u his. duti~~ 
includ~ o,·crsitht of :.ill permit i$S\lttn..:e, f"\!cord$ m..in:.tgemcm, ..inJ pl,,11. ,;hl·Cl..ing, lk forth~r 
lt~liikd th:11 lhc Cii)' currentl~ u*s lhe 1:.1bfc-that was ~fli.:cth eon .-\ugusL I. 2009.1 .\ ..:or: ,1t' 
this documcn1 i.~ au~u;hc-d as T:iblc "A.·· Orficial No1ic:c is. take,1 ('!(' 1,,0 other dc,cumen1:.. issoc.J 
b, the Cit> Building Serl'kcs agency: ··Quanerly Cost lnJex~s ( I 9}6=1001. n cor"· M "hid, i, 
at1:)Clh .. ·d a.s l':ihfe "D." and ··Rl!sidential BuilJing ~ linimum En1lu:i1ion Data." a copy or whit:h i:;: 
attach~<l as rnble "C." 

&).u,an: f'oot3s.:; TI1~ owners .submiued ri doc.:umcnt on lhc lcu..:rht'aJ of the: Alanwd~t Count~ ~ 
Assessor regarding the su~je("t property. entitkd "Pro1~r1y ('hnraCll·ristics l)ri11led 1..111 JO ·31 • 1.4 .... 
This docuincm stmes th.:n the tiui1ding area is 1.J.336 squar..:> le<'~. r-. lar1in Gall,,gh.;:-r. ~1 l:,l'lltr:.il 
contmctor \\hose Om1 did most of the work on the construc1ion project. h:s1itied 1h:.1l thi~ li,gur\! 
drn.·s nm mclude 1h.! 16 <le-cks on Ihe building. \\hich ,,·tr~ part ol'lh\!" t<>n~truction ~:-.I,ens~. I h: 
lur1hcr 1c-s1ilicd that 15 of the decks are 12 by..i ':fort.and lh\! pl!nthnusc deck is apprv:<im:.11d~ 
16 b) I~ Ie-.:1. 

T\'pe of CC"1n.511·\11..:1fon: The O\\ ners also submitted a docum~lll '-"nlilf~d C<.:nifo.:mc of Occup:111:)~ 
for tlw subject building. which was issued by 1he City Uuilding Dcpartmcm.~u fanu[11'~ 9. 1~6..,.· 
This Jocumt.'nt states that du~ buildin~ type is ··v .1. .. ri..Ior1in Gallagher 1cs111te-d tht1t th-c." su~1ecL 
bmldmr• ts of wood lr~une cons1ruclion . • 

I l:xhihil Ne, 138 Thi:. £xhibi1. :md !111 others to ,,hi,b rcfrrt.'11<:.: is ma-de-in this D~cision. wen.· adnti1k·d 11110 
c, 1denc<.· \\tlhoi1t obJ,;,-.;.JK'lt, 
1 I ,hibi1 },.Ir, t; 

' W.hib,1 No. 6 
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f:q~n~e~:. T!ar own~r submitted imo evidence un· . ~ 
Sll~feti bwtdmg in du· year 2() J-1. as follows; o1ces and pr\'loJ of pnrmen1 for work l)tl lhc 

M,trtin G.:\llaghi.::r Cons1ruc1kin, Inc. 
Kelli-Moor~ Pnin1 
Bay Arra Cirpcts 
CrJig BulJ Con::>lnicfiou 
/\d\ O\.'~ll(' Painting 
R,jynard's ,\ppliance R~pair 
Ju~t Plumbing 
Gl\lbc l'h1n1bing Suppl~ 
Onk Lcnf P~intiog 

' TOT,\L 

$831.59T' 
7~0' 

1.620" 
::.96~' 
1.031~ 

194• 
9.6601

" 
'-13911 

l.19Sl2 

$850.~4 I 

FIKDINGS OF FACT ANO CO'.'ICLlJS!ONS OF LA\\' 

O.r-.l.f. &.:!~.030(A)t6) st~1tc~ thal tl,\.:liing l11U1s l(,cal('d 111 ··subswnually rchabilitat..:d 
buildin!!s" are not .. co,er(!d tulit~·· under the-Rent Ordinance. 

tl. ln \)rtkr 10 obrnin an c~c-mpti(ln bas~d 011 :,ubsiaoua1 
r.:hahilitaiion. an o,,11t'r mus1 h~1Ve ~pent n ,ninimum of 
lifl) (501 pcrt·tnl ofthi; a,erage basic cost !Or ni..:w 
constnu.:11on fol' a rehabilitation 1,mJec1. 

b. The.: a, er..tgc hasic CO$( for nc:,\ corr$trlklfon shall 
be '-h:h:nnined us111g tnhlc~ issu('J t,y the ,;;hicf 
building inspeclOr .. ,pplic;:ihl.:-n,r 1hc tilll\.' r1.•n<.i<l , 
when 1h~ suhs1:1ntial rclmbiliWtK,n ,,as c-0mpktcd 1·' 

Iilii;ible Expenses: It is found thm the owner"s eligible expenses total $846.8-17. I h~ O\mcr also 
pr<,)\'ided e\·idencl· or expeoses fl"•r routine maiotenancc of 1hc buildrng such :is n:placenwnt of 
hgln litilbs .md a :.ho,,~~r currnin lioer. tfit(' irinnning. and the pun:ha',e (lt' a dishwasher. r:111::;.1.·s 
.md drap.:n.::.. rhc CO:,I of lh<,;-:C' it<..•ms w1als $6.69.3.11 Thes,: costs t.lo 001 enhance 1h.:: struc.:1un.:-. 

and th1.· i.:o:,B ,n~ n,11 aUo\\cd. 

1 Exhibtl N,~. IS.19. :!S.:!9. -13·5·1~ 57-S I. 96-QS. 117·129: I 32. &. 13J. 
'G.htbil Nos. 20, 13., 90-9Z. & 107-104) 
'' F,.h1b11 Nc,s. ;:.1, 2~. S.L & S5 
~ Exhibit 1''os 37 &. 38. 
11 fahibi1 N,)S. ,II & -I] 
'fahibi1 N.» SG &. $? 
'111:.xhib I Nos 89, 99. IOU.112-1 lJ. Li.O.& 13' 
" hh1b11 l\os IOI. 102. 110. & 111 
1.' E\hibit Nlh. IU5 .\:. IOtl 
11 0 M.(' S~·Cli® S.2~.03010)1.: I 
' 1 E\tiit,11 f'\~. :?t,, 30·3~. JS. 39-W. ss-~6. S.'.!-S3, t>l. 9<>-100. IO>• I 1;,l, I I 2- I 1.:. 115-I 16. IOJ-131, IJJ.1}5. & 

1}6-ii? 
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:quare Foolai!e: Tl.1e building proper coma ins J 3.336 ·~ . 
me-hided lht' t.·0s1 of bttkom \\rtrk il irs d .,. . squ,irc ket. J lo,\ ever. smce ihc V\\ ncr hJ.:; 
ind ded. J ~ . • ocun11:m,111on, the at-:~ of rhc bakonk-s mu~, lx.· 
~ ~ •;. '!1 C lt: talcul:111011. 1\lr. Gallagher le.st Hied chat Lhe buiJd111g has Is bakoilics ,, hrdt nre 

L-' .J 'l<:'<:1 (SIO !Ot:il) plu, the penthouse b:,lconv ,,hich is 16 x I' 1:, .. 1 ( 19') n, . 1· 'r L,1~ •~ . . . , • _. ..... -&.. l.!lcon.:.I1c 
v.i 1,;0llh:S contmn a 10taJ of I 002 s.quar~ tee 1. and 1hc building c,>nl:iins f • "S •q, , . ,·" 1 , • "'T • .,., :,< 1.1 ,; c,:,; 

The Calculati~)n: ·Th:: int:r.tg~ tiasic C\lSt for 11{'\\ con:mu~1ion ~hall t,~ d.;lcm1incd u::inc whk::. 
issu'-'<I by lhl' chid building inspl.'ClOr ::ippJic~b1c for ~he 1imc 1x:ric.ld "hen the sulhlJ.nti~1i 
n:habilitation was compl\.'.tcd.''15 llw consU'uction in lhis case took pbce in the yenr :::oJ-L rh~ 
Tables rcfrrcnc<-d in this Di:dsion were all issm.'tl i:I) the City Building Services agcnc:. 

Table .. A" lists squar~ fo01 ~<ms1ru..:1ion costs. effective August I. ::!009. I IO\\~\ er. :.inc~ lh~ 
construction in this case occurred in the yc~r ::OH. :md C'.)St.S h,we risc1l sine~ thm riml.!'. 11 is 
proper to in.:rt~1se 1he cost shown on the '2009 T.lblc. The Building Sen i.:es :igl.!nc.:) h~l$ 
recognized this fr1ct ~)nd the1·do1·c issued n documcm c111i1kd .. Qu~irlcrlr CO:,t lnJl.!:'l!c::; ( 19:!6 ..c 

100)" (fuble ··ll .. ). 

n,cs~ rn.ble~ :.ire llscd as lbtlows; ( I 1O11 Table "B:· detcnninc lhc number for 1he ~.:ar\if 
constructiun. geographical district. and type ot\:onstruction: t2) Divide this number by the 
number in the same cn1ei;,ory fr•r the ye.ar 200')1. The n:suhing Jr.1c1ion is then nrnltiplic..-J l-:i~ 1h.: 
numhcr derw<"<l ,, h~n the squ:m: foot cost sh0\\11 on Table '·1\ .. is inuhiplied b> t.11e numb'-·r L'I 
squm..:-foel in 1he boikling. 

The Ccnifo.:.atc ofOccup:.mcy for the ::;ubj<:Cl building states tha1 the hmlding is or"V-J" 
conSLruc1ion .. The-:ittache<l Tobi.:: ··C ... being 1hc pn<ir, aluatim1 1..ibl..:-issued by lhc Cit> -.lr 
Oakl:lnd. states 1h:u .. Type v·· is wood frmm.: t:On$lruction. This is consistent ,,ith the 1cs1imony 
ol'~lanin Gallagher. ll'thc work '"ere done in 1hr year 2009. 1he sq_u,u\.· tbot '-'os1 would bL' S127 
(Ap:u·trncoI Ouilding more th,m 2 11ni1s: new constmctlon~ Typ~ V). This amount muhirlie<l hy 
I ➔.338 total squ:ne fht ~quals $1.820.926. This figur,: is then increased. using T~1bl.:: .. u:· ns 
folkms; 

Octobtr :::O 14 

tktob<:r 2009 

One and J 8 I 00 pcrtem ors J,8~0.926 is $2.148.694: filly I"'' cent of $2.148.694 is$ 1.074.347. 
Thl.'rdbre. if the o,,ucr spc:nt a1 le.:ist SI.U7..J.347 \)11 thi:-conslnu:tion p1~jec1. 1hc huilJiu}} 1s 

~xempl fnnn the Rent Ordinance-. 

Di:-1.,:u .. ~jon: Thi." owner spent .S&50AJ I. which is for lc-s, 1han the rl'qui,ed amount IOr the 
building to b.: declared ··~a1bs1:1mially n:h:lbilitm\!d." Furthennllrc. c,cn if1he sttuare t<1<..11a~c 
~OSI on .. th\! :,009 Table ,,c~ useJ. 1hc ~,,,net \\Ol1ld not m~e1 the rcquln."<l "xpcns.: 1hR'shC\ltl 

"O.M.C $..:::cticm s.n.030([3) 
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The square foo1oge of 14.338 muhiplied b1· 5127 -'lll>ls $1.820.926; one-half 01'1his omou111 is 
S9JOA6J. Therefore. chc O\\'ntr's retitioo is denied. 

OIUlER 

J. Petition L 14~0065 is denied 

~ Th.:-.l>ubjcc1 tnLildins has noL bec1i sub:-.taruidlly rchabilitaled. 

3. Risht lO Appeal: This decision is the tin:ll decision of the Rcn1 Adjustnu,•nc Pt'ogram 
S111ff. Either pany may ,1ppeal this decision hy filing a pro1xrly <.'omplcted nppcal usin.g the 
fom1 provided b) the Rent AdjusLmen1 Program. lhe apJ)\:'~•I mus1 be-recei\'cd ,,itl1in 1,,en1~ 
{20) c::llcndar d:))'S al1.cr st:-r, ice of the decision. The daic of ser, ic~ is shown on lhc aua...:ht'd 
Pa·ooforScr\'ice. lfthc- Ren, t\djt1s1mc:m OfJi<:e is do~cd on 1he last day lO lilc, the appeal muy 
be lilc<l on 1he next business d,t). 

Dnted: 1',l~y ~9. 2015 
rJJ) ~-

Stephen Kosdin 
1 leariog Officer 
Rent Adjustm..:nt Program 

5 
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Clly Of OalClalld 

kUdln9 Servrce& 
eon.tnic.Uon Val1atlon 1 

hf'" ■lllldll!l:9 PNffllt. 4 

Efhctive Aug. 1, 2009 

Ooc. """""""'' 
R3 CUlloll'I Re&icrence 

~
•·• 

• F -Al'idled Hablable Bla.,.,-.t CoYenion 
Coftven ~to~ 
Pl wou, 
Found111ion Upgrade ( 1.1) 

Roal 

-""'~ -0ec:ta·&81b:aie1 ~-. . Ca,po,t 
AilltlllAltlg ..ufa.U 

R2 Aparlrr'lent (>2 unit&) 

I 

Type 
V 
V 
V 

V 
V 
V 
V 

V 
V 
V 
V 

. V ,. . f&·I 
·111· 
V 

Community E~ Oe\lelopmeir tllCY 

Dalziel Admhlslrallon -Ing 
250 Ffwlt Ogawa Plaza • 21'1<1 A00t 

0"""""-"" ... 12 I<. - 1'8- b9 
510,238-3891 

Le"" -~ ~&MJQ709 - - - "'""'"" -5207.S:S $107.92 •• $140.29 • 12 2Sn•) 
$144.4& m.12 -$187:90 $97.&s ... ~,n't2 2$ ...... '22.02 ..... .. .. , 12 ,. 

$06."2 $50.1A 1125 165'18 Sdoll12oaZS(Stl) 
. NIA """° NIA $58.55 ......,,, "~ 

HIA $14.19 NIA $2U)5 Seetlc:ft52PIJ2fr.,J 
$105.37 NA $131$,98 .... ~,11111.2 •• $24.70 ~12.BA 11 

~ 
Seefon08192(Hood~ 

$30,49 $1"'86 $39.BA - o;"' 2 « 
$41.16 S2UO "3:51 $27.82 Sd:n&&pg-2(1'lllff+~ 
$38A2 ffU8 $49,95 125;97: SdDlt1"2 ·35 
1200 $12.84 =11 $18.70 settl:ltt12P,J3$~ ...... - ....... - ~55-3(t2'MII 

11'7'-69 ....... 1227.10 Sl1&09 Sidoll1too~(tt,lf) 
S15e.9t l&U9 $200.90 $100.07 8ec:llcwl 11 Al ll(l)mllljJ► 
St27.00 $88.04 $186.10 ... ...... 11 " Nan-R8'1der,la1 Oca,pr,cy 

~ .......... lllPU ~ A 16 IJ ... ,.., 1120.40 AZ1.1V ••• 
Ill $182.01 ...... 1 $123.CM s..:wi1a-s~ 
V S175.93 S9U8 $228.71 S11Ul Sedan 15m9'-"'1) 

"u ~~ .... Sf15.3S $149-95 =--•~,Pll~.v-~ ., 
" 1174.20 ...... .... .. S117,76 

7 V $168.• $86.74 $218,84 $~112.7$ Sdun1) 14 
B t <50 CXOJpatlC)' V 

~ 
$75,52 

~

$1S0.81 ,. -B Bani< , .. 
~ 

... , 1151.(16 
15 " 

II $182.01 65 $236.61 $123.0A _,,. 21IC,la) 

V $173-02 ,_ $22&.$'.l $118.tlO -•sm1=0021~ 
B -~ l&II $2A8.70 $129,88 - ....... ......... 22 .. $243.19 StZGM $318., l16U0 15 

V $200.73 $104.38 $200.,.,. St~e9 -151'9 22(CIJ) 
I 611 ' .. _,,, ,,.,.; ,$111.82 ~1&i,of1~ .... ,. 120. - $157. ...... &dr:16150017 

V 115. s,e $149.94 m . ., $don 15 og 17 (Ori) 

E - , .. $239,11 $12A.34 10.84 $161.64 s«tlot'l18 141: 
Ill S181. 

t:1h62 
u .ss S1Z!.OO Sdltl1-JMUj 

V •~111. $223.52 $1ll"23 &lclCrl 13 114 

H - I & II s1 $SO.OS 1242.13 11 ~ 14 PQ33tMSG527CltlJ .. 1180.70 ...... $234.91 $122.15 1-4 33(t.t.G423Clt) 

V $11~1<4 $81.07 5W.iji) $1111.J8 -1◄w33~~0~ 

I care, /lnsU 1&11 ... $9&.7, ~ .. , . ~15,o 

II $16Z09 $79.00 $102.81 =::":l(C'tl V $146,5,2 =·• $190.AS ...... 
M ---· IJII $1,.43.82 S't'-79 $186$1 S97.22 $etb13 26 ,. $117.10 , ;;~ m.16 Sdolit3 2' 

V 113.1 • . s.doo t3 Pl1 ZI > 

~ - , .. 1~.34 . $1061 $edion14pgt.S ,. 1 ,3" ' 
$90.M~1-4Pif l!IClll 

V $1~ 
• $!&211 $145.51 

~
$15.• I i~~i s ~ 

, .. $50.07 s1:ao:,,o 
Ill 591,n ' 

$118.30 0A 14 Ol'ilJ 

' V 190.79 $47.21 1118.03 $61.37 ' 14JO • 

l&I $70.31 $39.- $99,20 $5~ Sdcw'IMP9J4(1'Wl 
P,Mr,g 

•-U - SecG.9011t6Mt lQJOMianflel 3 s-t) 
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2011 

QUARTERLY COST INDEXES (1926 100) s1<rn11, "" ,.,.,,, .. • 
O,·,,,.,,,,. ;,,~;, 

BUILDINGS - EASTERN DISTRICT 
BUii.DiNG a.ASSES 10.IMl<I f/,01.1 ◄!1'614 11201• 10.IIOU 111013 .c,i.u 1•2ou ,orioi i 112012 4!'2012 IJ20l? 1••1-011 7fttll 412<111 )12011 10.'7010 1(1010 olr'l010 mo,o 10120(1~ I/ZOO, ..,,.., 
A '°-1•..i~<1, .. t--1H """ 

_, moo A>< 
_, 1-.)1 I< .~Jll ,-.;;,;, )<.,1, I ; .. ,,. /r.hl,, .lll<I•• P,7,1,' ~-· : ''"' . .'IT(1 :>1'4 I .rrn• iHI\" A .. WJ -· 11r-.r, ,1oo., 

('; """"',,....., (,:,.'. ... ~ ..... 3ll~l I )}I!. -~· >N'!' Ni•} ~rq ~-) 11)(;4; 1"'••· ;1<Ht ~1H, 26'.• t 18111 ~•U 2:1n )J'd'J ll,.~, nu1 _.,. 
·"" f 

U114 11n•, 18-)l) 
C M•l<"', .......,f),.~h 

_ .. 
,iv;. ,1,, 1 1;,,r_.1 I ;<,<t, ., 

""" ~,r,, ltJl"•O ,t1:1>> :u,, )Ill"•• 11111• • :-J~; lli•t, .i•ln • 21:,,1; )1:•: 2111:.t ~-~· .SV, I 
·""" J 

,.." i n,~,. 
0~11<_.,. ... .-~, n.,, ~1111 1i>:'IO ~~, ,.,,, .-..SIii :no1 111141, ;,, .. ,., nw.• n,11, 1:n ... '''" .-,;:11 I lHh 1,.,., ·"''•. l!>I-&~ 1w.•,) 1''/>l i~ ... ., .1.,..,. 
s ,.- ... , ... ,,., ... ,$ /1141 J11$ \ na-. Jr~:- ,·~~ .'•1H, 111)9 t,'<lfl 1 1.,,ltl.l 1MH! _,. :M11 ;Y.~ !, :.i,' ;,,,.10• ,•r.,< .-~, .. :Y.lto. ~.I J!~Ol' J◄/'111, /'th! II if'lll.'1 

BUILDINGS- CENTRAL DISTRICT 
A 11 .. , .... , ... tl,:fl ..... J-?•<16 111'.ilf, 11!>1'- ::T.tl!I Jtl,-,6 JtVI> lt,M 1 ••• ., t .... ,-..1$11 ,.,,__-..,1, :OOIU, X(l1f, :'\Ur ~u• t',"#< I l~<l,♦ !-' ... ~ -~•~I;, ;.>U/111 1.Ml<> 2!,.,)$ 1','0<l • rt.,.,_ ,o~" h~• nr10 ,,,:,. 1/UI> ?NJ') n¼1 U11)6 :,~ .. {:!H """ ,YIP,) ~~o .,.5&01 :~,,., .'~Jr ,.,,,,., ;~17 !, ,,,or.~ ,~•-t iuse P,1,1 i•:.-.' ,..,, 2!,,,14 
< .. _..., t>f'-W>l) ... 11~ n-., :~, )llft'l.f, JJ>il\ lNI. 4 tllli h X.lt'< ,•,<>j' ;.>"1" " 

,...,. , l!;,oll ~ ]~•,!ll "". !-.} 7»11> ·"''" ,'f>(' ]nl) t.,1'1.1 ;"<7,\ ,.,,. ; 
0 W',)1\-n•• 1J\! 1 t1,1, l ,n•• (11'•1' 11\'I' "*" 1'1411 I) .... ,., l''-tll , ,'S',l'l ,,, .. 2...,,. ll'l\'I 21«! l NAA< ,...,4 .. 1"'11 0 1•;11, ;.,,toJ lW',,; :v;, s 1~,;,.•~ "'" ' ,_\-_.a_ l•nO :,.OJf>'t ,.., , .. , .. t<!ll l 1•''" ~», :,t;l'II! N~fl 1111<! _, 

;')rt\' HUT ll'•'I n11 • l>l't l 1)11' ))~II •=· 11:.4 I 1;f;! ! T."") l ,_. 
BUILDINGS - WESTERN DISTRICT 

", ... "")'O<I~~·- )().)),1 YA:!. 1"t,' 1•1, I ""' ... , ~)01 '9'1.1 ~$"I• I ;>;91U ,,,.. ~$&!} "'" i«M nu-1 )1"HI n110 Y.""l t Ytt.' i!$!9" n .. ~.o llffll , .. , 
6 R<o,h~,.J(•'"7• .. ~ ,.,., ' -, ,,,,. J<,',~') ,,.., ;,>"I,! .)<»I l ;-31!14' """' 

, .. ,~ ~ 211l>.) 211(,t! ??Ml })~,i /H'tl :," I> :,,111 ft ~1H ....... , ""·,., :t>MO 1111'1 28' ... 
(: ~ «'f"'t--

,,,., ro•O , .. , 1•,11t;" 2"'i"'J "'" twtt; "'" W,f,0 1011 18');' i1,, r trl/11 ,,.,,,. 11~11 J1n1 l?lfl, .,~, X,)H, ~1eo 1w,11 :Mo:IG J1,>)4 
() ,,,.,-.,.1t ... ,~ :rul l J<tlt • lt"'I. ,t,; .. , ;,111,; I\ .... , 1••~ l :-.•ti• ,.,.~,o Jl'IO u,~, .11!)0,. ;i' ..... J JUfl l"'t.r;T Zf,1<. !I ,;;.,,t, 1W', I .1'1,0" :',Jr,11 ,,.., lM-111 X(•,,. 

' 
,._...,.,,n_ .)J~!I ,,,,. .... ,_, .(ol<\I ... ,.~ . :-M<I/ )'11" ' X.1'>. -· 1•J!~' :r~ri• ...... ,. 1-. •• 1'ffl" t.T'\11, }6'1 I, H6'•! <&111(1 ,_.,., r 10, • ;~•11 ,'f>.~I 

INDUSTRY EQUIPMENT - NATIONAL AVERAGE 
,.,...,~;,,,,/ .. UU.1 ., • .,I 1,i<tlJ ·-· "',6)1 •!,(,• .. ,w .. ,,.,,. ,s,,,., '"!•'' •6•1 1 16,.)f.\ u~, .... ~ .. ,.,.., ) ,.,~, , ... ,., ' HI,! l IU!I) ..... ~ "·' UQ'> ""' ~ ... ,.., UIJ-1 l~tt I 1&,U, ,a.,. .. ,, 1"'il4 "'"" !l'lo;l ,, .... I !9';11 t ,,,i, •~.>1 ,,.,., 1$•')~ ,,,.,, l;'tl!,11 I l'C,I ) tuo,, ,~>n.> !II">) "~O ·~· Uf6 1 ~- HUii ,,~e. '"'. ... ti 1111 i 1111 I ''""'" 111,, .. 1111"1 I IIIW' ,nu 11 101 .. , 1<1"14 '""" ti,,}" 10•6• ,, ... ' 0)....,S I/JIii' M,',I<> ,1t,n.· ~-3 1o;1111 .,,~ lW!> ·~•~C. •~V) ,,:1 4 1'.'0> 1\101 l!,U t !~Mlf !~Ot /I !';11<, , .. ~. 111'1,U !11Jl()1 HT!. "VI' M!~1 H~1 • ->l'O ) "«-• ·-· 111)) l ,,u ui.-: ••• ur.i 'l 11rr. •, 11,0-, l nuo II.,~ 1118 • •Usll ·•H<o 11:u1 !I"" ·•tf.. 1,11. 11/t t l!Ul~ •=• 1G111-n 1/IJrt,/ ~l'"" ,.,.,. C. .... , 1eo.~, ~n, , .... " .. 
"'""' 11;1'14 '"'" i..>oi >Ill!,'! ,u,f, ' ,,,1; ~ ,r.111; ·-· t<{"O I 11;(0)& , .. "'. ''"" t\A•. ,c:.,;,- Jf,~ l !Sl• 11 !'l;t,) •=· "'"'" ""'" ·•~1..: ™Q/1 , ..... i. 
lll...,...,,. ll<!l-,v l'bt• ~ l(IOl I ""'' '"'"" 11111 I 1lm? IMIII ,rar.,. 1-:.-.Al1 ,.,.,.. ., t'>Hl l(H'll 101• '""'' !M-1: ,,1n11 , .... 01 •~-..n 1<'1)'" •~11• ,.., .. , "HO l<l}I I c,,.,, .... l!B)'I ""'' !<ol,1.) !Gr;\ll lf'IIO If<'!! II IM'I) _.,., ,, .... l'IH:.> 10:ll , .. , •in'·' "''' 

1$1$11 ,a.s, ~, !O., Mll>f mo, """ ._,!9, ,, ... , 
(;-•"""') ,,.» ~ 19\U """ 

, ... , .. 11111>!> ,.,i.o 1?1111 ·-· •11111 I 1~1<14 111100 ·-· 1tn11 ,~, 11t,,~, .. .. .. , .. 111«1<, .,,,1 0 1/1 i I ,,n.5 ,n:•, 11~," ,~1111 
C-•!Jf\-v I 

,..,, ,.,, .. ..... ,~, llll)!j •l•Al.11 18'1(/" ~.u ,tne !H><o "(!) 111',H> •, 1/>I ' ,.1, 11 ·-· UHi 11$U •1(,111, ,1,,;s UHft ,,,.,o •l<;,1 ! .,,.,, 
._._ •No ,_,, o,•~I) •Ml>.> !fo'II J , .. ,1 .. !f,l'.I(> 11,n-. ..-;:o ._ >1,1; I •=• 1(,101 l!,\of,t ,...,.~, 

"'" !',$,• ''-\;>~ 1\:lrHI ·~••): -· '""' '""', ""' I~!! I ,._ ..... tt;M$ •~UI l~!O •~111111 ,~u • 1!111 • ~, .. : •!>t•~ •~r~• I •m,11 !',11'>0 \')CIOP. .,,, . ''-•~· uur J I'll>'\) .... )c. ..i,~ , . .,,' ""'" -· •!ht ,_ ,m, 1:,t,,11 l:ll~C! !:,!'t !lfe•l ,1r1..- ,,., ' ll'i',1 I 1,"\f,, tY,':J •;·,011 11~ .. ID<O ,1:·" ,i, ... , 111'1'1 110• l ... , "It, 7 u11tt "r, '> HM4 u'!(,. 
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Ciry of 03kland 
•• Je:Hi.1: Su:!Clng ~fin:rr:t:m Vat.1:it: •tt:i. 

Ttie follow:ng build:ng vahrnr1cn data -1rc base:: on ccst ane vz;i:e reooned m ··~!J.rshal 
Vah:ation Servkes'' pubiis!:ed by ti.farslul! rnd 5,.\l!l d:ued De:enit~r :!00() \\.):;1 cost 
rr.ultiplier of 1.07 and local n:ulr1p:ie.r of 1.22. 

Calc\.:lated Method • , Slsfl 
.. . . . . 

Lrtt-! ground con$rruc0on Ht!lsid,e <:onHruc:100 Oeck (S,sf of :ire:J) 
H;1ss110 (-0ui:(l'a@ Sll.!O/Sl n:;,( 8-tsed on 10°~ .slope 
1nduded in this <:olumn) 

(nmin::ig w.lil not Included Ground !e\'e! ( < 6') s 2.2..;.;tsi 

2.ool"~ T ~:nee icvej $ 30.:9/sf 
Ap.1r1men1 Ap::irtrntnt F~ni:-e (($1sf surbcei 

T;~• I .I\ U //3'12. I $14661 T~r&n SJ90 07 -v..o-od s -1. !Si':( 

Ty;,e m 1'111-5 SllJ.27 TYJ:enl $14~ 25 -cbm lm.k $ 2.6'/sf 
TypeV 181!1..1 S 92 :!! I >'1" V S: 19.93 • rr.asoruy SIO.~lsf 
Baseo::~t $ 3!.07 Ba:;eme:l: S 5S.77 Fir9lace $6,:iO/c:i 

Garage $ 3L24 G~g,e S 50.14 Fite Jp1.::ikler S l.~SJsf 

Typt I Garage S39.71 Type I Garagi: S 63.8~ Kitchen A;ipli;u:ice S .ig&11m 

Custom. Re$lde11ce.s Cur1om Re.slden<-es P:mo Enc~osure i 22,)8/sf 
"!ypc I!! s :a.:..::~ Typem 5239.5-0- I Solan= Sl 29 53/si 
TyPeV Sl7S.ll Typ:V !:3L86 Stair 

Sase~erit S 69.63 B"emeot $ i~.02 • prefab $1•9 l6'Tt<3d 
Ga.rage S 6J.."'S Garaic $34.21 • ,;,·cod S:2S.011Trea.d 
Stm.i-Cusiom Refid~m:es Semi-Custom Residences W:i:U - non-be3ring 

Type rn Si5U<! Typem $196 .... S • woo<! (fcoti:ig .exn} St~.00/tf 

Type V s1.:.2.6; T:,-peV S 185 47 Wan - retaininc (Sis! su.-!::ice) 

Base:n:nt $<19 56 Base:ne!':t $ 64.43 • eor.::-t:e 

Cia!'lse s !l.~J Ga.rise $ 66 86 < 6' tall $ 2, JO/sf 
Single Family Re,idenccs Single F~m.ily and Residences < to• tall s z-.osht 
Type !11 si:s.os Tr1'<£ll S l ~; J7 < 10• taU S 36.30.,51' 

Type V Sl06 99 f:,-pe V 51)9 09 • rr,.a~onry 

s~emen: j :!L~9 B~m:,ent S ~ 1 :: l < 6' ;3}1 s::. ! 11s: 

0.irJ.f.~ S JS 07 G::r:i_;~ J :~ t: < .o· i;iu $) l.091~: 

.:51:irtcr Home :S1:i.ner til)tne • wood 

f-.l)c. V S 7659 Type V S?95: < 6 1a!l i 1 - 6~s: 

3iscmcm ' •. - ' . _ .. ,, .. 3ii5C::1Crit 1:·" ,,., 
.,)l. I <:C' !~JI $~:.JJ/5; 

,;::~:i~e :i ~S ! I Wr:,ge ::: . ~ ... •• 0 -

. . ...... ~-· , •. 
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PROOf Of SF.Rl'ICf. 
C:1se Number· Ll~.0065 

I am a rcsidcnl of Lhe State of California m least eighteen ~'e:11·s of a~~. I am no1 :-) part) 10 
the Residential Ren I Adjustmcnl Program case liste-d abo, e. I am employed i1) AlamC'd.1 
County. California. tvl} business address is :?;0 frank 11. Ogawn f'l;17;1, Suite-53 l ;,. S1h 
Floor. Oakland. California 9461 ~-

Today. I .sc-rnid the :,tt,u::hcd He:.1riug Ocdsion by pbcing :1 trut copy or ii in .i 

se:1lcd cn,-dopt in Ci1y of Or1ld:1ncl mail collection rct.•(:prnclc ror m:1 ilint: on the 
btlon d:llt.' ;it 250 fr:H1k ll. Og:H,a rl:l1.a, Suirr 5313, Sch Floor, O:ll,l:1nd. 
C;1lifornia, addn:s.std to: 

Tcnanl.s 
/\lc;x:mdcr r-.tichlld Taylor 
3921 Hnrri,<m St #JO~ 
Oakland. C,\ 94611 

:\kx:m-:lru Bum~ni 
3911 Harrison $1 #102 
Oakland. CA 94611 

Alc~andru \'asilescu 
}9:? I I larrison $1 #301 
Oa~laotd. CA 9,1611 

And,~\\ Simkin 
39:! l Harrison S1 #305 
Oakland. C/, ?461 I 

Angelique John.so1,-i\tartine1. 
392 l I hll'rison St # 103 
Oakland. C:\ 94611 

Bian-.:~l f>enttloz.1 
3921 Harri:;un St 1>204 
Oaklm1d, CA 9~611 

Cooprr Spinelli 
3921 llarrison S1 ,1203 
O:,kbnd. c.~, 9..J(>l I 

Dan:i. Sar\'estani 
3911 1 larrison S1 ;;103 
Q,ikl,rn<l. CA 94611 

Ckn:l Bmmm1 
3921 I larrison Sl # I 02 
Oakland. Ct\ 9~611 

'f<'rrnnl Rcr)rescntativ(' 
,\n.l B.-iires Mira 

302:'.: (n1crnmion~1l Bh·d ,t-t I 0 
Oakland. CA 9~601 
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Ehz.1he1h V.inL:men 
39:? I f l~rrison St Pcnhou.s~ 
OaklunJ, CA 9-1611 

Fernando Garcia 
39~ I I larrison Sl .-,!~Q~ 

OcoklanJ, CA 9-1611 

.l~ssica Simkin 
3921 I hmi~n S1 #305 
O'11bnd. CA 9-16 I I 

.lillcun Eglin & Lexie Eglin 
Jnl llurrison s, #IOI 
Oakhrnd. CA 9-1611 

Julie Amberg 
3921 Harrison SI #3()::! 
Oaklnnd. CA 94611 

Kmc Flid, Garc-iu 
392 l Harri'-On S1 #202 
Oakland. CA 9-1611 

Li:>n ROlllC'l'O 

39J I l larrison S1 #205 
Oakl;111d. CA 9-16 I I 

Mnri Oda 
39~ I I Jarrison St #30-I 
0:1kland. CA 9-1611 

Ri~i Cruz 
39~ 1 1 J.1rris.;m S1 ii I 05 
0,1kh111d. CA 9-!6I I 

Sten;;n ?-.litl{!r 
3921 I farrison S1 Penhot1S\.' 
Oa~land. C' ,\ 9-1611 

$u,.:mnc Miller 
39:?i Jbrrison S111201 
O;,lland. CA 94611 

1 ad.:usz Butmm1 
39~ 1 1 lnrrison St t; IO:? 
0;1k b.nd. CA, Q-l6 l I 

r~"dd ;,..1c~1:thon 
39.:? I HarTison S1 #J(>-:1 
OaJ..hrnd. CA 94611 
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l\ let Riner 
39: l Harrison St #303 
Oakland. C,\ 94611 

Zoe Bridges 
39~ I lhrrison $1 #30 I 
Oakland. CA •M~ 11 

z, ..:tlana Bu1naru 
39~ I I larrison St PI 04 
Oak lanJ. C,\ 9-1611 

I am read ii~ lbmiliar with the City of O:,Jd:md's practice or colk·ction and procc::.sing 
com.:sponJl!nce for mailing. llndl?r thm pr.1ctice nn r1wclopc placccl in the-mai I collection 
r,xept,lcle described above W()UJd be deposited in the llnii.::J States mail with thr U.S. 
Postal Ser, ic~ on that same <l,t} with lirs1 cl:1.-;.s p0$1:.1£.C' the1'i', . .lll full) pre1xlid in the 
ordin,ir~ cour:-.c of busim.·ss. 

I <led,u'<= \1nder penah)' ol' pc~jury undt·r the lti\\$ of the Stat~ (,f Cllifi.)nlia that lh<: ,lbo, ..,. 
i~ lnu.: and correct. Executed on M:iy ~9. 2015 in O:1kl::111d. C :\, 

;9vi~-
Stcpllen Ka,din 

OaJ..lauJ Rem A,~jus1mcm Prn~rnm 
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PROOF OF S£R\'l(F. 

C11st .'J"umlw-r Ll-'-006~ 

I :llll J. resu.lent oflhe Slate o(Califomia ,1l least eigh1een yeal's of age f nm not :l 1>:ln) 10 
the Residen11al Rent Adjustment f>ro.1tram case hs1ed above I am empJoy'i:'J rn Abmed.1 
Counlv. California Mv business address is 2::-0 Frank M. 0\l:dWa Plaza, Sui1e 5.313 -='lh . , .... . 
Floo1. Oakkmd. California 9-16l c 

Today. I ~ernd the :Htacht-d tlt•!tring Ocdsion by pl:tcing 1, 1r11t C:O()J o(ir in :1, 

sc.iled ('nvefope in City ofOakbnd rn:iil coll,•('Cion rcctpt:,cJe for mailiog 011 lht> 
bt-low date al 250 F'rank H. Og11wa Phn,1. Suire 5313. 5th Floor. 011kl:111d. 
C:llifornia. :tddn•.ssed to: 

Onnt"r R,:pn:s,·111:11i\'C 

525-655 Hyde Stred (N}.IL Tt-eg:il:i .\sse 

-t8➔~ Tdcgrnph ,Ave 
Oakland. CA 9-i60Q 

Cliflbnl E. fried, Esq. 
-180 9th s, 
Oak1"nd CA Q,1607 

Liz I-Ian 
-180 9th St 
Oakland. (' A 9-1607 

I am readily frunthar with the Citv ofOakk1nd's prJclicc of collection 1nd processing 
correspondenc~ for mmlin~ L'nde-r that prac:tkc an envelop~ placi.:d 10 rhe m:111 coll~tion 
re<:tprnde descnbecl a1>0,·c would bt deposited 111 d1~ l.'nited S1:uies mall \\ 1th the U 5 
Poswl Servke on that same dav wi1h Jirst cl-1s.s 1>os1;isc tht"rOOn Ii.illy p1~p,1iJ in the 
ordinarv ...:ourse of business 

I declare undef penalty of perjury undct the hl\\S of the S,a1e ofC'<1lifomi.l tl,a, Ille abcwe­
is u,,e and ..:om~·ct Exe<:utcd on f'.la) .:9. 2015 111 Oakland. C:\ 

(=}vi_c/4,i,42. 
Stephen KasdUl 

Oakland Rcnl AdJustmem Program 

000140



City of Oa,k11ind 
R, ··d . ntial Rent Adj u tmem.t .Pro~r m 
::!_-, Frnn \' Ph.tza. Sui!e . ~ 1 
0,1kl .i J, C:,diforn ~a ( • 612 
51, 2"> -:.1721 

AppeUiant's Name 

5'2:5. 65!:i 1-lyge 51. CNML Prapeltiss LLC 

Prop • 11.y AddlilCSS (Include Uni it Numlber) 

S921 Harrison Strei t 

~kl.ar;d. C 94611 

Appel!ant' s. Mailing A.ddl"86s -('For rt!IC lpl of not lie ) 

4. .. 44 T e,grap A\/f:J ue 
Oakla a. CA. 9461).fl 

Food & WII lams UP 
400 Nin111 SL 
oa .:ll'UJI, CA ~il(i07 

... 

APPEAi 

. landJ.ord Ten.ml 

14.(106 

It app • al the decision Issued ~nth . cas~ a:nd on t,he date wr,itten above on the following grrounds: 
(Check the, app 'c:ahle ground( ). A 1diti61 ~, ~ ;,.t~Mfon is l'iirtLJi" rJ ts e. below). Pie.Me J r· ~­
add.'lional pag9S ,ro this term.) 
1. ..,/ Tlt'le (1:-ecicSI n bs lnoonslstent wi0:1 OPitC Ch~fd) r ,8.22:, Rent B-0;Iu'd 1F,1eg1uiauo l'IS o prl10r 
decisions cit the Bl!:lar-ct You m~sr idGnlify lh.~ OrdinB.nce seir;-tk.J1l', h:!9t1Js 10n or p ar lloa-rd dec:isionfs) rp,d 
speciy lire- i1r,r,:vf if; ricy. 

2. Tt,,e d8c:ision is In o.nsls:iun wlth decision is u by QUil r llflarl,ng omcer:s. You 1Tll18.tidenr~y 
rh prior mcons.i5teftl decisfu,1 B.nd e:xp ain :uw f1 dedskm is fnoo~.sisten • 

3. Th d6cislon ralses ,a ne,,11 pollcy Is u thait has inot been, decided by th Board. You mus 
prer.n e de!ailed si'a ement of .rhrIJ issue and •Nh .· I ssue should be decided m y-our I~ v,i;1r_ 

4. e decision i -. nol • upported by su'bsbritial, v,ldem:,e_ Yau must explain' wht l dP-CJS,'Dn i£ no 
supported by subs a 131 evidence found in a e ca re.roffJ, TrJe en 1re case , cord fs a aitable-JO • fie Ba~ 
ti(Jf' .;;eatfons of a ~o nMorcfings mus ' • pre-aesJgnar d to Renr Adiu l1ltPl .r sian. 

5\, I w~s d n- d , ~ l!Ucbern't oppo,rtun i1y I.a p11eg,e,nt my claim or i" - poi!1dl lo I he pe1itkr er s: -c~ai,m. 

Yau m t exp/3 ·n how you ~ den ·ea a .fflr;ierit opponuni'ly .an v-J.h-t-evi ence you woo have 
pff~se1 roo. Nott'J that a M ng is no· require n e-ve.ry G8Se. Stall may Is J a dDcisian withcwt he.$1nng If 
sumcient ac:rs to make /iis deci Jon are nor in dlspu~-

6. The dec(S~:n . enles. m • a f aiir retu n CHI my rrnrestmen1l, Yo1.i m1.Js-l specifically srare h yoo he":! ve 
~ den ed a · tifr rerum Brtd a:.tta-.cn tho calcufationa.-=; 1;,upporrlng yoor claim-

t 
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'T. o· . r. Y-ou mt:iat ,attach a • · railoo eK{JfanalirJf1 of yoor gro.utr(ls for .. · al Sil.lbmlsstct3 • o J e Boa.rd 

are {1,m!ed ro 25 pa-ges from fJSC.h • tty. Numb af pages 8tt~~QQ ( Lf" . Please . mber a#$.hea 
pages C()ns~Jiv:eJy. 

--~~=- m dectrue· u, naJtJ' o • per~u,y uf'l stare of CaJilomkt ·tha on 
--=-.::.:.:....~-___. 20t1.§_. I p ~oed ,a copy o,f 1his form, . ge:s1 in 'lt1e Un' ed States 

di It with a, co.rnmer - a.I ca er using a service . . . as exp ditious. as first class 
mail, . stage o charges Jully prepaid, addr,es.sed to ea.ch opposing party as follows~ 

,- --
N me S .a1lached lisl o 25 oppos pa.-1.ies ~loru with th ir ~~r sen a.nve, 

i r ddress 

IMPOflT At4l NFORMA ii O :. 
This appeal m _ sl e rea;Jv'}d by U-le Re11t Adjustmen • Program, 2.50 ~-ank Qg8wa P aza, Suite 
5313 ·Qakland California 9461 2, not later than S:OO P. . on the 20t o.alendar day after Hie 
oa e ·the deciSJon was mailed to you :ac:; ~.hown o the .pr¢oi of service ttaclhoo lo the dao~km. 
ff las ctav to tile i weekend or hdiday the tlmo to file e documen ls ex eooed to • • e 
rie.':(l bu:sine s day. 

• Appeals tit d lam Viii ti out 9000 cause Vi/tll ib • , dlsmis-sed. 
.. Ycn,1. mu J provide all o.t the informa ·iOn req Ired or your app al cannot b-e prooos:sed and 

rnav ba dismissed. 
• nylhin - to ha oonstde ad by lhe Boa d ust be ,r~v.ed y the Rent Adjustment 

Prog am by 3-:00 p.m. on the 80'1 day bmore Ui appeas hearJng. 
• 1 e Board will no1· con. ·d r riew claims. A.Iii c • 1 Sr except as to jurisd,-ction, must have 

bee: mad a in the pelioon, respe,nse, or at Iha nearing. 
• Th IBoardi ill r ot cons:'i • • r n&w evl , nee al: the appeal hea'ring wid • 1 • tpedtic appr 1Jal 
., You muJ-1 ·gn wid date thfs form or y□u appeal '.vii not be -prooessect 
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Angelique Johnson-Martinel, 3921 Harrison St., #103, Oakland, CA 94611 

Zvetlana Butnaru, 3921 Harrison St .• #104, Oakland, CA 94611 

Alex,rnder Michael Taylor & Ria Crut, 3921 Harrison St., #lOS. Oakland, CA 94611 

Suzanne Miller, 3921 Harrison St., #201, Oakiand, CA 94611 

Fernaodo Gatc;ia & Kate Flick Garcia, 3921 Harrison St., d202. Oakland, CA 94611 
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Bianca Penaloza, 3921 H~rrison St., P204, Oakland, CA 94611 

usa Romero, 3921 Harrison St., #20S, Oakland, CA 94611 

Alexandru vasllescu & Zoe Bridges, 3921 Harrison S1., #301, Oakland, CA 94611 

Julie Amberg. 3921 Harrison St., #302, Oakland, CA 94611 
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Aodrew Simkin & Jessie-, Simkin, l921 Harrison St., #30S, Oakland, CA 94611 

Steven Miller- & Elizabeth Vitnlanen 3921 Harrison St. PH, OakJand, Cl\ 9,1611 
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Page 2 of4 

The Detailed Grounds for Appeal 

INTRODUCTION 

This is a landlord Petition for a Certificate of Exemption based upoo substantijl rehabilitation to a building 

located .)I 3921 Harrison Street, Oakland. Prior to the h~aring, Landlord submitted a relevant table issued by the 

BuilcJlng Services agency of the City of Oakland. This table was marked as Landh)rd's Exhibit 76/203: and wa.s 

admitted into evidence at the hearing. Landlord's Exhibit ?6/203 i.s commonfy teforred to as "Table 'A"' by the 
Rent Board. A copy of Table A is attach~ to this Appeal. 

After all testimony conclud{'d at the hearing.. af'KI all evidence of the parlies was admitted into evidence, dosing_ 

arguments we,e made by the p.1rties. During the dosing argument of Ana Bii,.es Mira, attomev for s.omf' ◊f ,h~ 

Tenants, reference w;;is made to a new piece of evidence which the heanng officer took notice of. ihis new piece 

of evi~ence is entitled "Quar1erty C0s1 Indexes (1926 = 100).'' This evidence was provided to the Hearing Off.cer 

but not the landlord. Obje<;tion to the us,, and introdU<tion of this new evidence was made at the hearine A copy 
of Quarterly Cost Indexes (1926 = 100) is attache<I to this brief and called Table 8. 

1, The 0-eclsion Is lnconststent with the Ordin.anc:e, the Rules &Regulations or prior Board decisions 

Per 8.22.030 (8) 2 a & b 

a. 11, order to obtain an ext-mptk>n ba11ed on $uln;t,mtilll reh..iobilit~tion. c10 owner must h<1ve $-~nt ~ 

minimum of fifty {SO} petc:ent of the average basic cost for new construction for a rehabilitation 

project, 

b. The average bask: cost for new construction shall be determined using tables issued bv the chief 

building ins.pector applicable for the time period when the substantial rehabilitation was 
completed. 

When calculating the average baste cost for new construction in the decision, Hearing Officer Kasdin use-datable 

that was not allowed as evidence into rhe record nor i:Ssoed from the Chief Building Inspector for the time period 

when the substantial rehabilitation was completed. 

The Tenants called as a witness 0.:1vid Harlan, the Engineering Manager of the Bureau of Buildings, to "stify 

sptoc.irl{',ally on how the Citycakulates the v8fue, of new construction. Mr. Harlan testified that the City cuN'enuv 
uses a table from 2009 (her"after refened to as Table A}, This t~hle was presented as evidence by the landlord. 

Prior to the 2009 table, the City Building oepartment h.ad is.sued a 2007 table (hereafter called Table E} &net a 2001 

table thereafter called Tab1e C) to calculate construction vah.ie!. In this decision, t-he Hearing Officer used the 

2001 Table c to establish the propertv was constrlJ(.ted of wood frc,me. All of these tables are obviously issued 
from the cfty of Oakland. They are all on letterhead from the City of oak land. they each have a date establishing 

when they are to take effect aod the 2001 Table c Is actually signed b'{ Calvin Wong, lhe City of Oaidand's Building 

Official. 
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Yet Mr. Kasdin used a third table called Quarterly Cost Indexes (1926 • 100) (hereatrer referred to as Tabfe BJ t<> 

calculate th$ cost for f\ew construction. The attorney for the tenants cited 3 cases (l13-0028, Til-0196 and T07• 
0287) to introduce the Table 8 and bring it to the Hearing Officer's attention. However the table used in those 3 

cases is not the Table 8 introduced at the hearing. Those cases cited by the Tenant's Attorney used a cornptetely 
different document- one la~ted Cost lnde)(es {1926 = 100) hereafter referred to as Tab-le o, Neither T.ible a 

Introduced by the Tenant Attorney or Table O<ited by the Tenant's Attomey are on City letterhead, have a date 

when it was to take effect or is signed by anyone. Furthermore these 'Cost Indexes• Tables 8 and O have nevet 
been authenticated as having come from the City of Oakli.3nd. Only tabfes formaltv issued by the City of Oakland 
should be used in the cakulations for c;onstruction values. Only Tt1bles A, C and E rneet that sn1n(tard. 

2. The Decision is not consistent with other hearing offiters. 

Other hearings have established SQo<H'e foot.tee with owner testimo,,y, data from th@ Covntv of Alamed~'s 

Assessor;s Offi<e, generai contractor testimony, architectural or engineering plans and property reports such as 
FastWeb Property -Profile. OataQulk and RealQuest.com. Evidence of square footage entered into the record at 

the hearings induded a ~astWeb Property Ptofile, an architectural pfan of the building, a propertv characteristics 
report from the Assessor's office and testimony from the Generol Contractor• all of which provided the s.ime 

figure of 13,336 for square footage. 

However in the decision, the Headng Officer added in the area of the balconies whi<h inflated the com~ct 13,336 

sf figure by an addi1ional 1000 square feet. Tile Hearing Office,'s reasoning was that as the cost of the repairs to 

the balconies were included as expenses, so the squa,e footage of the balconies should be as well. aut by that 
logic, the new roof, which cost $50,000, should also have t:>een included in the square footdge. since il was 
included as an expense. 81,1t the Headng Office, dkl not include the roof's ar<>a, and prior decisions do not indude 

rnof area . see 09 .. 0CX)l, 11-0004, 11-0018 a"d 12-0196. £ach of these cases add the costs of a new roof to 

expense,s wilhout adding tile root's area to tile square footage. More 1mport1.mt1y, ncithe, Rt>ols oor eakonie,s 

are habitable 1iving space.s. Each is exposed to the elements, have no runnins wate< and have no source of 

heat. Neither the balconies nor the roof should be added to the square rootage 

3. The Decision is not wpported by substantial evidence 

The Hearing Orficer miscal<:ulate<I the eligible expense amount ror the Gene:ral contractor by $25,999. The 
Hearing Officer only counted 3 of 4 separate $26,000 invoices for kitchen and bathroom remodels. 

On page 3 of the De(1s1on, the Hearing Otncer tallies the eonsrruction expenses provided as eviden<:e by the 

landlord including $83t,S97 in payrnents to Martin Gallagher Construction. However the Landlord provided 

evidenc~ that this vendor. Martin Gallasher Construction was a;ctualty paid S857 ,596. The difference between the 
two amounts is exactty $25.999. Among the evidem;e provided by the LandlOrd were 4 hwoices for kJtcllen and 
bathroom remodel!> to units 203, 2:04, 303 and 304; each ro, $26,000. We believe the Hearing Officer failed to 

count one of the 4 $26,000 invoices. 

5 
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4. The Petitioner was denied a sufficient opportunity to present his claims or respond to petitioner's 

claims. 

Per OMC 8.22.110 (E} 3 e which covers Conduct of Hearing before the Hearing Officer. Section 3 speclficanv states 

that "'each party shall the right to rebut the evidence against him or her;" 

During closing argument$ and alter the period when evi<teoce would be allowed and entered into the rtcorct, the 

tenant'$ attorney, Ana Baires Mira presented ttle document Table 8. Hearing Offtter' Kasdln accepted and took 

formal notice of thi1 do<:ument. Table 8 and then U$ed rt when cakulating the cost of new oonstruction in his 

decision. Table 8 was not made available to the Landlord representative before or even during lhe hearing, it 

was not allowed into the record as evidence and as it was presented during dos-ing arguments, the Landrord 

reoresentativ~ had no opportunity to rebut or challenge it or its usage in the hearing or the decision. 

A ten~nt is required to file a resPQnse to an owner's petition w1thin 30 days of service of the notice by the Rent 

Adju$tment Program that an owner pet rt.ion was filed. OMC Sec. 8.22.090.AA. The Lan<Jlord and Tenants in {his 
case were ordered to produce till proposed tangible evidence .. ,,ot les.s than seven{?) d.iys prior to the Hearing," 

See Notice of Hearing in this. case served on all Tenants on November 19, 2015. By Mt filing the Quarterly lncfC)( 

ant:J serving a copy on the Landlord, the document shoul-d not have been con~dered by the Hearing Officer. 

The Rent Soard has a strict policy of not considering evidence :ind other documents that the parties wlll rely on 

unless those items we,e,submitted to the Aent Board and served on the oppos.ine party before lhe hearing. There 

is no reasoo to Ignore past prececlent In this case. ll came as a total surpds,e to landlord that evidence of 

construction costs, not co,nalned in Table A, would be 1.1Sed and argued by the Tenant. Or that ll could be noticed 
or u.st!d by the Hearing Offi(;er. It is a vlo1ation of due process to allow the Quarte,ly Cost lnde)(es (1926 = 100) to 

be use<l In th1s case bct.ev$e Landlord was deprived of notice that it would be use-cf. 

Had Respondent ienant and the Hearing Officer complied with the Rent Board rules and the law. P~titioner 
Landlord would have prcse,nted evidence on how Table 8 was not a table issued by the chief building Inspector 

applieable for the tll'l'\e period for which Petiti01,er made repalrs. 
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P.!':CEIVEO 
en y Of CAK' ANO 

City of Oakland Ri:NT ~~allP.ATf3.~ PP;cc~:.~ 

~:iden~aJ Rent Adjustn1el,41f4Yf,i/n PH 2: / 
P.£C£1V,o 

u-:-._, .. ~JTY gr .,0,1~LA>.i.'l 

Frank Ogawa Plaza, Suite 5313 
t , .. 0, ..... ,,., 

1 
TENANTS' RESP@fSbijl(Efj> 

Oakland, California 946/2 
(510) 238-372 ! APPEAL 

,'f 2: 09 

/ ~Name Fernando & Kale Garcia, Tenants 

Landlord L Tena~ Property Address (Include Unit Number) 
3921 Harrison Street Oak/and CA 94611 

fiiiiiiiiiii Malling Address (For l'&celpt of notices) 
Case Number 

3921 Harrison Street Apt. 202 Oakland CA L14-0065 
94611 Date or Decision appealed 

Name of Representative (if y) 5-29-2015 
an Representative's Mailing Addreas (For notices) 

NONE • T,; y¢ ~ Appellant's Representative: For CNML Properties LLP 
1 CV\6 & vcpte ,. 'fr=· . • _se\f ._ ned & 'Mlhams. LLP, 480 Ninth Street 

Oakland CA 94607 

I appeal the decision 1ssue<1 in the case and on the date written above on the following groun<ls: 
(Check the appJ,cabh> ground(sJ, A<J<Jitionar axp/anation is required (see below) Please attach 
additional pages to /his form.) 
1. 0 The ecision fs inconsistent with OMC Chapter a. Ront Soard Regulations or pr1or 
decisions of Board. You must Identify the Orrfinan~ se,;~1. regulation or prior Board decision/SJ and 
specify the incon • ency. 

2. 0 The decision ·nconsistent with decisions i&&ued by oth hearing officers, You must identify 
the p,1or inconsistent dee, • and explain how the decision is inconsistl! 

3. O The decision raises an policy Issue that has not been decide y the Board. You must 
()(Ovide a detailed statement of the • e and why IM Issue should be decid&d i 

4. □ The decision is not supported by bstantial evidence. You must sxpla1 why the decision ;snot 
supported by substantial evidence found in fhtJ e record. The ef'll.ir8 case reCO('(J is a tab/& to the Board, 
but sections of aud',o r8CfJtdings must be pre.<Je ' ed to Rent Adjustm~nt Staff. 

5. O I was denied a Sufficient opportunity to presen y claim or respond to tho petitio r's claim. 
You must explain how you were denied a sufficient o{)f)Olluni nd wl>at_ evidence you would have 
presented. Not& Iha! a hearing js not required In every case. St n~y ISSue a dedsion without ah ·n9 if 
sufficient facts to make th& d«isiOn are not in dispute 

6. □ The decision denies me a fair return on my investment You m specifically stale why you ha 

~~of•lu~n()a()L\tABst;~DTEiJAirrs' R[ $PO~Sf; 

te.~14lll1Jj \ 
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7. L Other. You must attach a detaffed oxplana60<1 of your proundr for ija/. Sub,roSSiOIIS to the Board 

are limited to 25 pages from oach patty. Number of pages attad1ed :2. Please number attached 
pages consecutively. 

8. You must serve a copy of your appeal on the opposing partv(iesl or your appeal may 
be dismissed. I declare under penally of pefjury under the laws of the State of Galifomia that on 

AUG 31, 200J.6_. I placed a copy of this form, and all attached pages, in the United States 
mail or deposited it with a commercial carrier, using a service at least as expeditious as first ctass 
mail, with all postage or charges fully prepaid, addressed to each opposing party as follows: 

Name Clifford E. Fried Esq., Fried & Williams LLP 

A!!!![eSS 480 Ninth Street 

City, ljtate ZII! OAKLAND CA 94607 

Name 

Address 

City, Stale Zip 

I 

• -/ ,1,r.tl~J;a ifu, ~ AUG 31, 2016 
efGNATURE oFYANT FERNANDO GARCIA 
SIGNATURE of APPELLANT or DESIGNATED REPRESENTATIVE DATE 

IMPORTANT INFORMATION: 
This appeal must be received by Ille Rent Adjustment Program, 250 Frank Ogawa Plaza, Suite 
5313, Oakland. California 94612, not tater than 5:00 P.M. on the 20th calendar day after the 
date the decision was mailed to you as shown on the proof of service attached to the decision. 
11 tho last day to file is a weekend or holiday, the time to file the document is extended to the 
next bosiness day. 

• Appeals filed late without good cause will be dismissed. 
• You must provide all of the information required or your appeal cannot be processed and 

may be dismissed. 
• Anything to be considered by the Board must be received by the Rent Adjustment 

Program by 3:00 p.m. on the 8th day before the appeal hearing. 
• The Board will not consider new claims. All claims. except as to jurisdiction, must have 

been made in the petition, response, or at the hearing. 
• The Board will not consider new evidence at the appeal hearing without specific approval. 
• You J.ll!d!!..sign and date this form or your appeal will not be processed. 
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Tenants' Arguments to Affirm Hearing Officer's Decision in case No. L14-0065 

lntroductjon 

Tenants Fernando and Kate Garcia submit this statement and arguments in support of Hearing 

Officer's Decision, dated Mav 29. 2015, (the •oecision•) in Case No. L14-0065. and to respond 

to opposing arguments made by Appellant. Tenants reside in apartment unit 202 of the subject 

building which is located at 3921 Harrison Street. Oakland, CA 94611. 

The main issue presented in Ll4,,0065 was whether the subject building should be exempt from 

the City of Oakland Rent Adjustment Ordinance as being a "substantially ,ehabilitated 

building"? 

In its appeal, Appellt'lnt. now raises three issues: (1} whether the admission by the Hearing 

Officer of new evidence was property admitted under the doctrine of "Judicial Notiee"?; (2) 

whether the admission of the same new evidence violated the due process requirement and 

rights of Appellant?; a,,d
1 
(3) whether the Hearing Offt.c~r committed an calculation error with 

respect to four invoices thereby wrongly <educing the total amount of expenses incurred by 

Appellant in connection with rehabilitation expenditures, 

Key Questjons and Concepts in this Appeal 

This Appeal centers around thtee questions, which if each is answered in the affirmative would 

compel the members of the Appeal Board of the Rent Adjustment Program ("RAP') to affirm 

the Decision rendered by Hearing Officer Stephen Kasd;n ("Kasdln'). 

Essentially, the five points raised by Appellant's Appeals Brief, dated June 18, 2015 (referred to 

hereh) as the "Brief") can be Cl\'Stallized down to three key questions, they are: 

Ql: Did the Hearing Officer select relevant data and applied it properly in determining the 

cost basis of new construction in the applicable time period? 

Q2; Was the evidence used to support the Decision properly admitted Into the re.cord and 

without violation of Appellant's due process rights? 

Q3: Was there substantJal evidence to support the Decision, in spfte of .1 possible error in 

calculatjng the total amount of Appellant's rehabilitation expenses? 
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Arguments In Support of the Decision 

I. Old the Hearing Officer select relevant data and apply It properly in determining the cost 

basis of new construction In the applicable time period? 

Tenants1 Argument: The Hearing Officer's Decision In Case No. L14 • 006S must be affirmed as 

it is based on common practices in the building industry to set standard construction costs 
adjusted for inflation and is consl:stent with Hearing Officer's dlscretlon to apply industry best 

practices conslstent with the rules and regulation of the City of Oakland's Rent Control 

Ordinances 

A. Subsections a. and b. of the Oakland (the "City") Munldpal Code 8.22.030 (''OMC") 
contains three (3} requirements that must be met in order for a burldlng to meet the 

substantial rehabilitation under the Ordinance, these are: 

a. In order to obtain an exemption based on substantial rehabilitation, an owner must 

have spent a minimum of fifty percent (50%} of the average basic cost for new 

construction for a rehabilitation project. 

b. The ~verage bask cost for new construction shall be determined using tables issued 
by the chief building inspector (and) applicable for the time period when the substantial 

rehabilitation wa.s completed. (Emphasis oaded) 

A reasonable interpretation of subsection (8) 2 b. requires the insertion of the conjunction 

'"andN as the requiremcno in thiS secdon arc two•fold. 

• Average basic cost for new construction shall be set by tables issued by the chief 

buildine in.spedor. ANO 
• The tables must corresp0nd to the applicable time period when the substantial 

rehabilitation was completed 

It is noteworthy to point out that the above quoted subsection (B) 2 b. does not state either the 
tables must be the "current• nor the "last• table issued by the chief building Inspector. Yet, the 

Ap.,.llant is arguing that only the lost issued table must be used m set the standard of the 
average basic cost. However, by insisting that the last table issued by the chief building 

inspector was the only one that could be employed for determining the basic average cost. 

App~llant is ,e•ding onlv the first part of this section. And. bv doing SO, the Appellant is 
unreasonably ignoring and overlooking the second requirement of this section that table must 

correspond to the opplicable Ume period when the substantial rehabilitation was completed. 

Furthermore, subsection (B) 2 b. of the Ordinance refers to the •average basic cost of new 

constMtionN {emphasis added) which Tenants argue unambiguously means the current, 

4 
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present average market costs, and not the average basic cost of construction in the years 2001, 

2007, or 2009 presented in Appellant's Exhibits C, E, and A, respectively. [NOTE: All of 

Appellant's Brief exhibit copies are attached using the same label markings (i.e., A, B, C, etc.)) 

B. Why Appellant's Evidence is Inapplicable and Irrelevant to the Issue of Applicable Term 

Period of Completion of Rehabilitation 

first, the applicable time period for the substantial rehabilitation of a building is based upon the 

completion of the construction project. The evidence submitted by Appellant suggests that the 

construction was completed sometime in late August 2014. For example, one Appellant's 

Invoice Exhibit is dated June 20, 2014 (see Appellant's Appeal Brief, Page 16) made 10 Ma1tin 
Gallagher Construction, 1he principal contfaGtor in the rehabilitation construGtion project. 

second, oot one of Appellant·s Exhibits pertaining to tables issued by the chief building 

inspector corresponds to the applicable time period of the construction project, to wit: 

Table A: Table For Construction Valuation, effective August I; 2009: This table s~ts the 

applicable basic average cost of new construction for type •v• building at $127.00 square foot. 

Both sides of stipulated that the building in question is a •wood frame" building as supported 
by Appellant's witness Martine Gallagher. and arc c:.tkified as 11Type vn in this table. 

Is Appellant's argument that this table square footage cost of $127 must be used in determining 

the average basic cost of new construction that occurred FIVE YEARS after its i1suance? 

Table E: Table for Construction Valuation, effective February 5, 2007: This table sets the 

applicabfe basic average cosl or new construction for type '"V" building at $121. ?S square foot. 

This represents an increased in the basic average cost of new cor1scruccian from Exhibit C of 
31.9%, equaled to on average cmnuat increose rate of 5.31%. 

Table C: Table tor construction vatuadon, effective Febn,1.ary 1, 2001: This table sets the 

applicable basic average cost of new construction for type "V" building at $92.25 square foot. 

Table o, Cost Index (1926 ■ 100): Appellant admits that in the past RAP Appeals Board 
decisions have relied on Cost Index tables (the "Cost Index Tables'). {See Appellant's brief, page 

s where Appellant's attorneys write: "Those [Appeals Board) cases cited by the Tenant's 
Attorney used a completely different document- one labeled Cost Indexes (1926!:100) 

hereinafter referred to as Table D."] 

The Cost lnde• Table D cannot apply to the current case because it had an expiration date of 
March 2007, and was subsequently replaced by the issuance of Table E which was effective one 

month earlier on February 2007. [See Table D's unlabeled footnote which sates: "The data 

iodudod oo this o•e• becomes obsolete after March 2007."] 
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C. Table B that was relied upon by the Hearing Officer is the proper source of the average 

basic cost for new construction during the applicable time period 

Appellant opposes the introduction of Table 8 into evidence. 

Tenants argue for its admission and use on the following compelling grounds: 

1) As Appellant points out in its Brief {at page 5) RAP hearing officers and their decisions have 

previously relied on Cost Index Table 0, therefore these Cost Index tables have precedential 
value and should be used Lo determine the most acc:utate, average basic cost for new 

construction. 

2) Each and every table exhibit, including the Cost Index tables, is published by one source: 
Marshall Valuation Service, an affiliate of Marshall & Swift a subsidiary of Corelogic Inc. [See: 

https://www.corelogic.com/solutions/marshall-swifl.aspx ]. 

One dear purpose behind these tables is the determination of applicable, munlcipal permit fees 

charged by the City's Building Setv1ces department to developers of new construction. 

However. this purpose is Quite different than the use of these tables by RAP, its staff and 
hearing officers. For example, the Building Services may want to keep fees low and lock-in 
certain fee rates to encourage development; therefore, it is not surprising that such uses would 

rely on old, past construction costs in order to keep development fees low to attract further 

investment in th~ Oty. 

In contrast, the City's RAP office and staff use these valuation tables for quite a different 
purpose: to determine whether a building owner/ landlord has invested suffictent capital in a 

rehabilitation construction project to meet the tequlrement of ,..substantial capital 

improvement", in order to be exempt from the City's rent control adjustment Ordinance. 

This 1ast point is signiftcant. The standard to grant an exemption to the rent control ordinance 

should be set high, because it is not comparable to setting a fee schedule for developers. 
Accordingly "Substantial rehabilitation"' of a building soughl by Its owners $houtd not be b~scd 

on the average basic cost for new construction from yesterveaf! Doing so would undermine the 

very tenant protections that the law was adopted to protecl. 

3) As explained •bove the underlying purpose of the •tables" mentioned in subsection (B) 2 b. 
is to account and adjust for the ever upward movement of commodity prices such as wood, 
steel, and other construction materials ustd by the construction industry. Therefore, it i$ of 

almost important to obtain current and accurate construction costs (or .. values") "applicable for 

the time period when the substantial rehabilitatfon was completed". Obviousty, the most 
accurate and up to date construction c.osts should be d-etcrmil'led week.Iv or monthly, idMlly. 

000162



Rathe, than evety two, three or six years as evidenced by Appellant's exhibits labeled as Table c 

(issued in 2001 by the City), Table E (issued in 2007 by the City), or Table A (issued in 2009 by 

the City). [All references herein to Appellant's Brief meant to refer to the Brief dated June 18, 

2015]. 

4) Two previous RAP case Decisions establish precedent for use of Cost Index Tables by the 
Hearing Officer to determine the ave,age basic cost of new construction ro, the applkable time 

pe,iod. The two cases cited below addressed the issue of whether the building's owner had met 
the requirements of substantial rehabilitation underOMC section 8.22.030. 

Weinberg vs. Tenant,Ll3·0028 (December 3, 2013): In pertinent part, the hearing officer wrote: 

,. ... since the construction in this case occurred in the years 1991-1992 and the costs of risen 

considerably ... For this reason. the Building Services agency [of the City) has also issued a 
document entitled •cost Index (1926 = 100)" (Table B) ... • 

It appears that the Cost Index table referred to as "Table B" in the Weinberg case is not the 
same table that Appellant mistakenly believes is the same as the current Table Din this matter 

{U4-0065). Appellant states in its Brief that: 

N ••• The attOfMy for the tenants clted 3 cases {L13-0028, T13--0196, and T07·0287) to 

introduce the Table B. However the table used in those 3 cases is not the Table 
introduced at the hearing (in this matter) ... Those cases cited by the Tenant's Attorney 

used a completely different document- one labeicd Cost Indexes (1926=100) 

hereinafter referred to as Table D .. : {Weinberg Decision at pp. 2, 3] 

However, Appell.ant ls clearly mistaken because {i) the hearing officer in Weinberg used a cost 

index table that covered the period of time between 1991 to 2009 (ii) but Table D exhibit to 
Appellant's Brief expired on March 2007 (see Table D attached to Appellant's Brief). Therefore, 

Appellant assertion is not s1.1pported by the evidence and the: facts. 

Rather, as stated herein, the cost index tables issued or used by the City's Building Services 

department have in common a definitive start year {1926) where a baseline (in this case the 
baseline= 100) is established upon which future inflation growth will be measured from, 
accordingly all these tables issued from 1926 forward set base year and baseline at: 1926: JOO. 

The difference between Table 8 and Table Din this matter is the breakdown inlo quarterly 

versus annual cost 1ndexes; so Tenant's attorney introduced Table S which uses the same base 

year and baseline (1926=100) breakes down cost index growth by tile more accurate quarterly 
time period as opposse to the annual cost index breakdown or Table D. 

-, 
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Promes y Fehr, TB-0196 (December 16, 2013): In relevant part~ the hearing officer wrote that 

In caruating the average basic cost of new construction in 2007, when the actual construction 

occurred in 2003, " ... it would be unfair ... to use the (then] current (valuation} costs ... For this 

reason, the Building Sen,ices agency ... has also issued .. Cost Indexes (1926 = 100) ... • (Promes 

Decision at p. 6] 

O. Reference Table F, dated May 1, 201S, for guidance only to compare and determine the 

reasonableness of Hearing Officer's Decision concerning the applicable measure of average 

basic cost for new construction 

Attached hereto is the current Construction Valuation for 6uitdin,g Permits (herein after' 

referred to a.s "Table f") dated May 1, 2015. Of course, Table F was not introduced as evlgence 

during the RAP hearing in matter l14:Q,06S as it was issued 4 days after the end of the hearing. 

However, as it is instructive, and as it has been i.Ssued by the City as verified by an official stamp 

and signature of an employee in the Building Sen,ices Division, which also issued Tables A and 

C, we ask the Appeal Board members to take official notice and enter Table F into the record 

before the RAP Appeal Boa<d. 

For the sole purpose of Illustration only and not for the purpose of submission of f\ew evidence 

Table F sets the value of new construction for a "V" type (wood frame} ::ipartment building at 

$145.07 per square foot. 

Next, taking the applicable rate for the same type of building l!om Table A (2009), and 

comparing it to the 2015 rate, the increased as a percentage of the old rate produced a cost 

index factor of: 

a. $127 • $145 = $18 

b. $18 / $127 = 14.17% [versus the 18% rate produced by the Hearing Officer) 

c. Applying the illustrated rate of $145.00 {rounded) to the square footage of 

13,336', we obtain the following average basic cost for new construction on May 1, 2015: 

13,336 • $145 = $1,933,720, and 50% would equal: $966,860 

uslng the above number in this case would not result in a different outcome, even if we add­

bac.k the disputed invoice amount of $25,999 to reach Appellant's claimed investment or c-apnal 

in the amount of $857,596. That would still leave Appellant short of the 50% requirement by 

the amount of $109,264! 

• The square footage for the subject building submitted by Appellants 
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E. Conclusion: The use of Table B to determine the average basic cost of new construction is 

proper and the Hearing Officer acted within his discretion 

The four tables mentioned in appellant's appeal brief concerned the issue of how we shall 

measure inflation over time for construction costs incurred in new construction within the City. 

All of these tables were introduced into evidence in the L14·0065 case hearing. These tables 

are not "Issued" by the City, rather they are adopted and republished by Lhe Building Services 

department to determine fees to be charged to developers. All the date contained in these 

tables, as well as new Table F (see below), were derived from data generated by Marshall 

Valuation Services, an affiliate of Marshall & Swift, a Core Logic subsidiary.[See: 

https://www.corelogi,.com/solutions/marshal~swift.aspx ). 

Some of lhese tables have markings to Indicate that it was released through the Building 

services department, and in fact, one of them was slgned in 2001 by the chief building 

inspector; but the other tables were not. 

But other than the data contained ii\ these tables w.is generated by Marshall & Swift, the only 

other common variable of these tables is that all of them use the SAME BASE YEAR AND 

BASELINE: 1925 = 100 

Therefore, all of these tables are connected, the data presented in them is consistent as it 

follows the thread of inflation in the construction industry ov-er time in order to produce 

accurate and current data to determine average bask cost of new construction. 

Therefore, lhe City's pohcy requiring that all rental building owners meet rigorous standards set 

out in the rent adjustment Ordinance. To dissent from and reject the Hearing Office(s Oecision 

in this matter will undermine the protections afforded to renters within the City. 

The Hearing Officer was well within his discretion to use the Cost Index Table B to factor in 

the rlslng construction costs, and therefore his Decision must be affirmed in total. 

1/. was Table 8 properly admitted Into the record and without violation of Appellant's due 

process rights? 

Appellant's attorney was aware of the e,<istence and use of Cost Index tables by RAP hearing 

officers In measuring and determining the average basic cost of new construction in the 

"substantial rehabilitation• cases. Indeed, Appellant's attorney is seasoned in this area of the 

law and practice. 
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A5 stated above, the Cost Index tables provide historical cost (inflation} lnde.x data used by the 

construction industry and municipal agencies such as the City's Building Services department. 

The data contained in these tables measure national inflation trends that are generally agreed 

to in the industry, and published by a national, highly respected Marshall Valuation Services. 

More importantly, Appellant's attorney refers to the two cases cited above, and demonstrates 

an undersrandlng of the drrference between the two Cost Index tables used in those cases and 

the one introduced by Tenant's attorney in this case. The attempt by Appellant to distinguish 
these two tables on the basis that one was labeled "QuarterlyN and the other is not, is 

insufficient ground to dismiss and reject the use or Table B ·auarterly Cost Index (19263100)" 

in the Decision. Both of these tables, and all others used, republished, or 1ssued", whether or 

not authenticated, are born from and derived from the same national data on Inflation as 

measured and disseminated by Marshall Valuation Services. 

And, as the use of these cost •index 1:ables is not new in RAP hC;'.lfing decisions in connection 

with answering the question of whether a landlord/ buildlng owner has meet the substanti.al 
rehabilitation of a building to obtain a rent contro1 exemprion, Appellant's attorney cannot 

reasonably claim that a •tast minute· introduction of Table B was a surprise and unfair new 

piece of evidence. 

Nor can Appella1,t's attorney argue reason.:'lbly that data of inflotion, as captured in Cost Index 

tables or In the Tables A, Can~ E (the ·c;onstruction valuation for Building Permits·) that they 

introduced into evidence, cannot be judlclally noticed. First, Appellant's attorney was aware of 
the prior use of Cost Index Tables by fl.AP hearing officers. Forthermore, it is also fair and 

reasonable to assume that Appellant's RAP-experienced attorneys were also aware that these 

tables were from time to time #expired" and had to be replaced with a new index cost table. 

Finally, Appellant's attorney had sufficient time to pfOtest the introduction into evidence of 

Table B, and did so by submitting a "Post Hearing Brief on Building Services Tables" on May 7, 

2015. So any ctaim of procedural due process was invalidated when the Hearing Officer 
accepted their post•hearing arguments brief that were not countered by the Tenants. In 01:hers 
wofds, they had a ''second bite of the apple" to argue against the admission of Table 8. These 

arguments were, we are sure, carefully and fairly considered by the Hearing Off1-Cer, but were 

ultimately rejected. 

Conoluslon, For the •bove reasons. Appellant's arguments for the rejection of the Hearing 
Officer's Decision on the ground of violation of due process procedural rights must be 

rejected and dismissed. 
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111. Was there substantial evidence to support the Decision, in spite of a possible error in 

calculating the total amount of Appellant's rehabilitation expenses? 

A. Even ac·cepting Appellant's Expenditure Amount as Correct, Appellant's Claim of 

Insufficient Evidence is Not Supported 

The RAP Appeals Board should find and accept the use of Table B for determining the average 
basic cost of new construction should be was lair, reasonable, and supported by precedent. 
Such a finding will uphold the Hearing Officer's conclusion and holding that the average basic 
cost of new construction for the applicable time period when the rehabilitation was completed 

is the amount of: 

$2,148,694, AND 50% of that amount is: $1,074,347 

Even assuming chat Appellant ls c:orreGl in their rehabUttation expcndit.ute.s of $857,596 {Sec­

Appellant's Appeal Briel at p. SJ, the Hearing Officer had substantial evidence to support his 

conclusion as Appellant's fell short by the amount of $216,751.00. 

B. Furthermore, assuming Appellant Building's Square Footage as Corrett, Appellant's Oaim 

of Insufficient Evidence is Not Supported 

Appellant's attorney claims that baiconies space of the subject building should not be counted 
as part of the building's square footage. Appellant's Brief argues that balconies square footage 

should not be added to the building's total square footage • ... because they are not living spaces 
because there is 'no electricity or running water' .. .'1 

• However, this is a specious argument. In 

fact, the balconies in the subject building do have electrical connections; many tenants in the 

building use-their bak:oniP,s as an extension of their living room and kitchen during the summer 
months where they spend long hours using their grllls and eating .. out''. 

But. for the sake of arguendo, let's assume that we accept the smaller square footage of 13,336 
claimed by Appellants. And using the square footage costs derived by the Hearing Officer we 

have the following new amount: 

13,336 X $149 = $1,987,064, AND 50% = $993,532 

Again, Appellant's fall short of meeting the 50% requirement. 

Conclusion: For the reasons stated above, Appellant's argument of Insubstantial evidence 

must be rejected. 
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• 

ConcluSIQQ 

For all the reasons stated above, the Hearing Officer's Decision in case l14-006S must be 

affirmed and Appellant's claims must be rejected in total. 

Respectfully s 
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LIST OF EXHIBITS TO TENANTS' RESPONSE TO APPELLANT'S APPEALS BRIEF 

1. Table A: Construction Valuation for Building Permits (August 1, 2009) Page 14 

2. Table B: Quarterly Cost Indexes (1926=100) (10/2014) Page 15 

3. Table C: Resldentlal Building Minimum Valuation Data (Feb. 1, 2001) Page 16 

4. Table D: Cost Indexes (1926=100) (January 2007) Page 17 

s. Table E: Construction Valuation for Building Permits (Feb. 5, 2007) Page 18 

6. Table F: (NEW), ConslTuction V•lu~tion for Buildine Permit• (May 1. 2015) Page 19 

7. Gallagher construction Invoice (April 4, 2014) Page 20 

8. Gallagher Construction Invoice (June 13, 2014) Page 21 

9. Gallagher construction Invoice (June 13, 2014) Page 22 
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10. Gallagher Con.struction lnvolco (June 13, 2014) Pilge 23 
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City of O::tkl V 
Building S9rvice.Sc 

CoMU'uctli:,n Valu:at1on' 

Fe>r 9.ullding Pe-rmltsA 
Eff~etln february S, 2007 

r 0es=· ' 
Cu$10m Residerr.e 
~ Fa Resid,enee 
Manutaoturcd hom'! 
Convert non-Mb 110 hatl 
F01$1daiion U"'Qrade I u. 
!)eek 

Ul Oa<a 
Ca• on 
Rel wSi isJ. 

RI A flm•nt 

S3 G..-

A Cht.a'Ch/Audi10rll.llTI 

A Re&.1~1.1r.1nt 

B Bank -

3 Matf<el (R&~il ,sai.tst 

a Medical Office 

. 
B ()If,::• 

E sew, 

Conslndion , .. _ 
V 
V 
V 
V 
V 
V 
V 
V 

" I &II 
Ill 
V 

I & II 

I & II 
Ill 
V ... 
IK 
V 

I& H 
Ill 
V 

I & U 
Ill 

V ... 
II 
V 

I& U 
Ill 
V 

1&11 
... Ill ,. V 

H Re"alf oaraoe 1&1 
ID 
V 

I Cate Fdtiin 1&11 
Ill 
V 

s lndus.1rial t:i1,ant , .. 
II 
V 

$ IWar..hws• I& fl 

• Ill 
V 

Ca.'flmJnity£e:; v.,,VIQloll~•! A9C!'n:f 

Oatz.i-1 MITilni&\.-.IIQl'I QllflcinQ 

250 Frsnt. 09ovr.t P11:.t • ,~ ~l:o; 

O~kla.id., C.\. 9-A51~ 

$10,23:l•W1 

Leval Gl'OUnd• Hlll$ide C0!"1,tl\lction1 

New Remodel N•w Remodel 
$18'3.35 $95 .. 3. S238..36 S123.94 

$137.1 $71,341 S178.35 $92.N, 

$35,00 S16.20 S45.S0 $23.So 
$101.11 NA $131,U NA 

5103.01 NA $134,69 NA 

s,;_93 NA $3S.l5 NA 

$3/l.08 $1&.76 $46.90 $24.31) 

$24.65 S12.62 $32.05 S16.66 

$27.80 NA r,s.;s NA 
S162.14 $84.31 $210.78 $109.61 

s,\'.\1.70 W,.4$ $171.21 S89.03 

Sf2t.75 $6.3.31 S1SS.28 382.30 

$S5.53 S26.88 sn.19 $37.5-' 

I $221.05 S115.2 $288,15 S149.84 

$165.64 $86,13 $215.33 $111.97 

$1S!.3S ~.35 S205.87 $107.0S 

$193.1.3 $100.SS 5251.46 S'30.76 
$144.62 S75.20 "-185.01 Si7.7& 

$132.44 SSe.87 $172.H S89.53 
S219.90 S\14.JS $285,67 5148,6S 

S178.n $92.9S S232.40 S120..85 
$161,99 S&i,23 $210,59 Sle'w.Sf 

S122.35 S63.62 5159.06 SB2.7t 

S9U'2 - S,7.13 $118.33 S61.S3 

$81.25 $.45.37 S113-43 158,!la 
$249.42 $129.70 5324.25 :$168,.61 

S204.78 $106.49 $26S,21 $133,43 

$20023 $104.12 $260.30 $135,36 

$153.58 $82.46 $206.15 S107.20 

SU4,63 SSS.61 S149.02 $77.49 
$112.00 ~.241 s1,;:11:,ao $7,..7l 

S165.11 ses.ei: $214.64 S111.6l 

S146,52 $76.19 $190.4S $99.05 

$141.!U $73.79 $18.4.4-9 $95.93 

$10C.71 ...... $14\.32 $73..il9" 

$!!9,23 $46. $116.00 $50.32 

$88.6' $46.09 $115.23 S59.92 

S153.97 $80.06 $200.18 $104.08 

$130.22 $67.71 $169.29 saa.o, 
$125.76 • 401 $163.49 SM.Ol 

$S4.49 S,3,93 S109.84 S57 .12 

$81.00 $42.12 SIOS.30 S54.76 

~S.03 S?S.36 $86,.t.L S4S.99 

$73.35 S3!.14 $g5,3G S40,SS 

$69,30 $3,.~ $.90.09 S4$.65 

$58..50 S3S.62 $89.05 $46.31 

~ O,d Pt. SO~ilt ki:i!, UllltJ.S "::te4 °"'"""''· (,1. • 1tlNt ~:i:: s.l. • ~e ll:«l 
1f-tilsld& een~:!ll)fl" ,Xll)t >Z.~'io 
l ~a st~~ «~es \·,n.1te Hp1rae1r. 
• s.?a11Jlil 1 .. s ~1$tu,c fOt" EWAt poirm!li. ~o.w, ""flrovo~ tko P~ 9uro.w. G•td'"'t ;>um,e. 

lt:til'IO'".cgr e1111arco,~ ,o:,o,O~ m•~e.':lltlll. •1.e. 

\~seriet)'\!)IJMil!G",;:,elf!III ~&il'fll FVOiSM9u'Ji:lfl; ~,11ildb'I• 

=n4 e&e ",r 
'\~ re 
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Cfty of Oakland 
Bureau of 8uidln9 

Construction Valuat.On 1 

,O,r Building Permits" 

Effoctivc r.ay 1, 2015 

., !2!,F&ffi':''~l()t 
~,. (M11'11ol!$0! 

~ F.sc:to!)IMll!'&i:wu'9CI ~ 
_ ~¢:I~• e.i,.cme11t COW,>fln:10n 

~$tl~r.:ibleio~o 
P.,.l;/a'\WllU 
Fwo&tiO-"l~fU-.! • I.I.) 
Pi.:.Sf)orch "Flool" 
Brou~ l.111t"d OecM 

UI ""'" 
"' ' 

~

' •• •al($,() 

ll~u~ 

' 

V S23t.1i • 1121,77 $3)142 U.S.S.30 5.<'b 12 ~!a.! 
V $193,09 .$100.72 $S1.7!1 JtJ!l.113 ~ ti: , ~ 
\' 1itJ.O~ $37.9 ~- $:4!1.U 6). ti&.t! 
\I Sl2-!,0$ se,t.52 $161.31 S83.a $eddl12p;J?i~S.'6 
V W $tSS7 N.,A 56l- 14 $(:dJ:r'I 12 1~6,:C:JS\l) 
V N!A $1?23 N(~ l?.Za'i' Sf!ttMSl ~ 
V 1107,ro NA S!.C0.21 Ns°' 6(:(taili\ . 1• ':tl 
V S27.i'o "'";{1.,,43 Ul:I $!8,7ti Sd:r!Gipgt!\\~ 

"' 1&11 
a 
V 

l~sidMia! 
li«ti:rlfi"~ 

• °"'""""""""' 
RMl/lllrant 

~ 

ffi;un,t1t'I! <:0 OOOll)b L 
a -
0 Me¢1,;III 0Ht:1o 

• . 

~ ~, .. C =--

" ~Get~ 

' .... f'O.:lJ~; im.14.lllOl'lll'l 

~ "" Rtllll~ • 

• Wd.alri~~ 

' 'lh»t,to:.H 

... 
" V 

UII I ,,, 
V 

It.Ii 
ffl 
V ,., 
" V 

"" ,,, 
V ,.,, 

" V ... 
• y 

1&11 
m 

V 
U.11 ,,, 

V ,. ' ,,, 
V 

I& II 

• V 

• 

$30\S< 
22 

t20:us 
S26().!i6 

"""" 

s1~u, .,..., 
$281.1 
$227.&a 
$191.1 
$13:' I 
S130.01 
.,U, 

t18&.85 

""' ""' $205.7-0 
97.9<! 

$21 
:i;ln.71 

St&!i.23 
S;e&S 
$1 
sl27.8!i 
~1 ,811 
tU1 

S1:21S;, 
$.UZ. 
$105.50 ii 

~ fiM!Jl'llf 

.• 15;:Q9!S'!9 

~ ... 
1 CMI p,,i $).!WI to:it. ,_.._•MIid c~ Ill' h• b:lt d ... •.:µn b:4 ildl&; 1.3 '),'btal ~ (&Y $er;. !El 1:(16 ,l,id 21)1$ liidd: & $',,t'II 

1 His~~• Sq$ >ltS, ~ 111 i,J:l;i:nJI U ,n,.li;i,t 

I ~Flrr.ll)n!i\'1-~ • •Off ....... okt 

• Sffira~«~ni.>td~~ 
l~-~~bf.f\W~.R.O.W.ff~IS,Fh!Pl""--'!tt(fliu'3.i..Gndlt~iri.1. 11(M:ti\lt~L_...~&.w,J.&Sh:w~ 
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1550 MtzZ.eO l..a1e 
hat! Moen Say. CAild01~ 

Pfi:OPE:lTY A13921 HARRISON ST 

UNIT#203 

- 0U¢11;'Pfl0it 

UN'OICEHJMS::R 18-4-;.1,, 
INVOIC-= OATE .\pril.}, ?0'14 

OUR.ORDER NO 

YOUR ORDffi MO. 

'I(. Com·····J 

TEP..MS N«30 
5:At.ES REP 1.brlill GfllegMr 

SHIPPEOVIA 
F.08. 

l«l'ltCOllt A)cy,ti(lt~ 

4/311◄ ln;~U;,lion or flew k.llthon .:Xl1neb ~M opp«IN:ff- ~M tile O/\ the i:>01 ' / 7.., _5 I ~~,O 1"190006 

lb--i11,, ii-,,. :;,~ 00-ti 
~66~?) ,000 

4f3/14 ins.:SllaOOl't fi 1°16! .. -1arttt Cllbll~ wilh Sif1< & tie 00 :sho'We1 w~IIS. b i 2-1 / $9.900.00 

CIREtT ALL 1NQVIR.IES TO: 
Msrtf'I GAgt,« 
("•1$. 2•6·653~ 
Jl;Jl"j11Q2f,i'°!)e@!!$Q51nll!I gom 

3g.21 Harrison ,36 of 203 

-
-

,.-r:' ,_Jf:, 0;1. 
,~•:...rt::~ 
- - ~--

........ !'; -G· ...... , " v1 . "' rl , :~-, 
' --

SUBTOTAL 

14AKE AU. CH~KS PAVl.£11..E TO: 
1.tiarbl\ GabgOOC' C<Xls:tru~lio.; inc. 

1 S5S Ml!?,;,n la1-
tt:1lf Moon eey, C,'-,~!9 

'(HANK YOU ,t::JR YOUR S-VSIHESSI 

2:1700.00 

I 
$21,70000 

;>J.YTHS ,,.,,,., 
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1 ~ M1z:en l,.ane 
Half Moon Say, CA '34019 

PROP5RTY Al 3021 HARRtsOH ST 

UNIT# 200 l 

"'" 
0!~TI0N 

SUPPLEMHTAL INVO~:E NUJA8ER 64~'1,<5 l, 
INVOICEOATE Jun~ 13, 201.t 

OUR ORDER NO 
'f()IJA ORDER NO 

TERMS N-es:30 
SAL~S ~P Mer.in GoH.agMr 

SHIPPEOW 
F0.8. 

PR!;PA!D :)l CO!,.t.ECT 

'Yr, Com;:,lett! fomt~ AJ,!Ou,,T OU! 

&13/1.! ¥'\slil!latiori 4f ne-w kitcl'l&n ca':lloels af'ld appEntc$ soo Ille on \ti~ tl'-'!o, b 1"'1/ • #J.s "0 sa:ao&.00 

I H,(,o" 1 
l<,-i.--t...,, 

6113/14 Installation of r,ew variil'( C/Jbiniel ·.,·Im sin~ 3 tile oi Viov,f!l'.....,als. (,f> 2. 

PLEASE QEFER 10 INVOICEN'.JlJBER 18 

CMRECT Al.L tNOOIR1ES 70: 
t.hat'lln Gi1l!.!gher 
(41.5) 246-8539 
rr.a.~;ia!sot.g@;Wl•gratiil.cgm 

1P-l-l • J. 
Q,v', ... ~ 

• ' " ,.~ ' ' .. , 
~,-1"'.· 

\J_ ' • > 

(?.' ' ..... !' . ........ . - / 

> .• ,... • " .. / ,;; ,.. 
~- J.'i (.·--·~ 

...l, ~ ,. 

SU8TOTAL 

MAKE ALL CHECKS PAYABLE TO~ 
M;irtin (;<)!i;>~er Construe'.1:n lru:. 

1 S.58 Mi:zen La(le 
iialf Mo()tl Ba'(, C.C. 94019 

THANK YOU FOR YOUR BUSINl!SS! 

392\ Hamson 139 ol Z03 

~00 
oO 

~$100.00 

·-

-1.300.00 

S..C,300.00 
PAYf111$ 
AMOU!t7 

?Al D 

JUN 20 23i\ 
f"'K# \ _l'H.) ~ 
v \Q:P."e,,'.:,(l 
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t5M Miu.en Lar1e 
Half Moon Bey, CA. 9~19 

PROM:.RTY AT 3921 KARR:ISON ST 

UNIT#2{\4 l 

o .... DeSCll;IP!I~ 

INVacE NUM8ER 6S 
INVOICE DATE. J.roe 13, 201.; 

O.ln◊ROER NO 
YCJJ.~ OROER NO, 

TERMS NeI30 
SALES REP W.anln Galla,;hef 

SHJPPEDW-. 
F.O.B. 

PREPAID or COLLECT! 

¾. com""· ial fot#C.0'1 A"10~t1TCIJE 

6113,114 lmta!!altOC'I of MW kit¢hM cst.leb ~ spplian-ce1: incl tile on ltle Ao~ $15,500.00 

I 
61\3ti4 lni1,al!at.lon oi (lr.W var«t c::b.n-$1 vAlh ~ 4 Ule on~ w;,lls 

CXREC1 ALL INQUIRIES TO: 
Mairtin Gall~ 
(415} 246-8539 
rns.7!nc~li99M;-;';f,~·~&il ;?I] 

3921 Hanison 176-0i203 

I'- ... :: 
.,.•• ~ IP:; \z) 

\j, -~;r ... ~ V•'i ,,.. .. , 
, ' 
\;.. - -., b(. , ,.,~ - -
A
., .... IY. ., . ----_t....-J l.'.111 i; . 

S\J8TOTAL 

(\t!J(~ ALL CHECKS PAYA~Ut TO: 
Maron Gallagher ~1.t1Jctio:; Im;, 

155-5 Miaen Lane 
Hat! Moon aay, c,1,. 940~9 

THANK YOU FOR YOUR i3USINfSS.I 

ito,soo o:i 

2'l,OO-l.OO 

$2$,000.00 
p,.,v;r11s ......,..., 

PAID 
iUN l 7 2\li' 
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PR~TY A.T 3921 HAARISON ST 

UNIT o JO< 

.... OESG"""""' 

Jt,,.'VOICE f'l'JMSER 67-1.(~ 'l. 
INVOICE: DATE June 1-3, 201.! 

OUROROERNO. 
YOUR ORDER NO 

TERMS Net30 
SALES REP Mar;in G~Ia7'c1 

SH.IPPeD VIA 
F.0.6 

PREPAIO or COLLeCT 

"""""' "'" 
:installation of neN ~n cabnOI$ a11(1 appliances and lie on ;;he lloor 

6(13114 

DIRECT ALL INQUIRIES TO: 
MartXl Ga-ttagtier 
(<15)2<16-8~ 
i-n.:,rti;lgQ!!aigh(!re.~.:':ffl!t en 

3921 14<",rlison 1SS o.i 203 

I 
.$10.500 00 

S!.191OTAL 26.00l.OO 

MA.KE ALI. QtECKS PAY ABI.E TO: 

$~.000.00 
,.,.'r! r..is: 

Mamo Gat'..igher eoos;n.ict',on lne. 

15,S.!! Miz::tlfl \,.atle 
Half Moon Say, CA 94019 

THANK YOU FOR YOUP. BUSY..'ESSf 

,.,,.,,,., 

P,.q/ D 

JW/ 20 2n11 
CK;¥~ l;(<-l0S2. 
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City of Oakland :!Jl6NOY 17 f-'M t,: 2, 
Residential Rent Adjustment Program TENANT AMBERG 
250 Frank Ogawa Plaza, Suite 5313 RESPONSE BRIEF ON APPEAL 
Oakland, California 94612 
(510) 238-3721 

Tenant's name: 
Tenan~ Julie E. Amberg Landlord □ 

Property Address (Include Unit Number) 

3921 Harrison Street, Apt. 302 
Oakland, CA 94611 

i"lppolla:.tPs Mailing Address (For receipt of notices) Case Number L 14-0065 
Julie E. Amberg 
3921 Harrison Street, Apt. 302, Date of Decision appealed 

May 29, 2015 
Oakland, CA 94611 -Name of Representative (if any) Representative's Mailing Address (For notices) 

Stanley Amberg 11 Carolyn Lane, 
Chappaqua, NY 10514 

I ap I the decision issued in the case and on the date written ahove on the following grounds: 
(C the applicable ground(s). . Please attach 
additio ages to this form.) 
1. □ The ision is inconsiste Not applicable to tenant's response brief. ns or prior 
decisions of th ard. You must ard decision(s) and 
specify the inconsis 

2. □ The decision is inc lstent with decisions issued by other hearing officers. You must identify 
the prior inconsistent decision a xplain how the decision is inconsistent. 

3. □ The decision raises a new po ·ssue that has not been decided by the Board. You must 
provide a detailed statement of the issue an the issue should be decided in your favor. 

4. □ The decision is not supported by substan evidence. You must explain why the decision is not 
supported by substantial evidence found in the case rec The entire case record is available to the Board, 
but sections of audio recordings must be pre-designated to Adjustment Staff. 

5. □ I was denied a sufficient opportunity to present my clai respond to the petitioner's claim. 
You must explain how you were denied a sufficient opportunity and wha • ence you would have 
presented. Note that a hearing is not required in every case. Staff may issu 
sufficient facts to make the decision are not in dispute. 

6. □ The decision denies me a fair return on my investment. You must specifical 
been denied a fair return and attach the calculations supporting your claim. 

Revised 5/29/09 
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RECEWE-0 

CITY Of 01\l\LANO 
RENT ARD;TRATIOi~ PROGRl1M 

7. □ Other. You must attach a detailed explanation of yourq_,ytfP{iSf!f.:tE!fffl-tt~'!Amissions to the Board 

are limited to 25 pages from each party. Number of pages attached L 21 J. Please number attached 
pages consecutively. 

8. You must serve a copy of your appeal on the opposing party{iesl or your appeal may 
be dismissed. I declare under penalty of perjury under the laws of the State of California that on 

JtL•Y• 13- , 2016-: I placed a copy of this form, and all attached pages, in the United States 
mail or deposited it with a commercial carrier, using a service at least as expeditious as first class 
mail, with all postage or charges fully prepaid, addressed to each opposing party as follows: 

Name 
Clifford E. Fried 

Address Fried & Williams LLP 
1901 Harrison Street, 14th Floor 

City. State Zip Oakland, CA 94612 

Name 

Address 

City. State Zip 

NT INFORMATION: 
peal must be received by the Rent Adjustment Program, 250 Frank Ogawa Plaza, Suite 

5313, land, California 94612, not later than 5:00 P.M. on the 20th calendar day after the 
date the de • n was mailed to you as shown on the proof of service attached to the decision. 
If the last day to ·s a weekend or holiday, the time to file the document is extended to the 
next business day. . Not applicable to tenant's response brief. 

• Appeals filed late withou d cause will be dismissed. 
• You must provide all of the in o tion required or your appeal cannot be processed and 

may be dismissed. 
• Anything to be considered by the Board be received by the Rent Adjustment 

Program by 3:00 p.m. on the 8th day before tn eal hearing. 
• The Board will not consider new claims. All claims, 

been made in the petition, response, or at the hearing. 
• The Board will not consider new evidence at the appeafhearin • hout specific approval. 
• You must sign and date this form or your appeal will not be process 

Revised 5/29/09 2 
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L14-0065 Tenant Amberg Response Brief 
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RECEIVED 
CITY OFOMUMW 

RENT AR8!TRATION PROGrU1H 

'.lnl6 NOV 17 PH it~ 2~ 
RENT ADJUSTMENT PROGRAM CASE L-14-0065 

525, 655 HYDE ST. CNML, PROPERTIES LLC v. TENANTS 

TENANT AMBERG RESPONSE BRIEF ON APPEAL 

INTRODUCTION 

This brief is respectfully submitted by Julie E. Amberg who is the tenant, along with her 

young child, residing in unit 3 02, 3 921 Harrison Street, Oakland, CA 94611. Ms. Amberg has 

been a tenant in unit 302 since 1996. The building at 3921 Harrison Street is the property that 

the owner 525, 655 Hyde St., CNML Properties LLC ("Landlord") seeks to exempt from rent 

regulation. This brief responds to Landlord's Appeal filed June 18, 2015 ("Landlord Appeal 

brief'). 

Exempting the entire building at 3921 Harrison Street from rent regulation, and 

immediately charging all tenants full market-rate rent, will cause extreme hardship on tenants. 

For example, Tenant Amberg who is submitting this brief is a single parent. It is respectfully 

requested that the Board take great care before granting the exemption. 

The Board may wish to take official notice, as has the Oakland City.Council, of the 

harmful effects of high rent on tenant displacement. A recent Oakland City Council Ordinance 

warns that: 

"WHEREAS, the City of Oakland is experiencing a severe housing supply and 
affordability crisis; and 

"WHEREAS, the housing affordability crisis threatens the public health, safety 
and/or welfare of our residents; and 

"WHEREAS, 60 percent of Oakland residents are renters, who would not be able 
to locate comparably priced housing within the city if displaced (U.S. Census . 
Bureau, ACS 2014 Table Sl 101); ... " 

Oakland City Council Ordinance No. 13391 (Sept. 20, 2016). 

Turning to the Hearing Decision in the present case, the decision is both fair and 

reasonable. It denied the exemption from rent regulation because the Landlord's purported 

rehabilitation expenses were less than fifty percent of the "average basic cost for new 

construction" at the time -2014 - when the rehab work was done. 

1 
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The methodology used in the Hearing Decision determined that the "average basic cost" 

of the property was $2,148,694 in 2014. This is a fair and reasonable value. 

We know this to be true because the current owner of the property bought it on 

November 14, 2013 for $2,051,000. (Exhibit 4)1 Thus, in the real world, the actual value of the 

property when the owner bought it in 2013 ($2,051,000), was very close to the value calculated 

by the Hearing Decision for 2014 ($2,148,694) when the rehab work was done. 

Lest the Board be concerned that denying the owner an exemption from rent regulation in 

this proceeding would leave the owner empty-handed, we note that in RAP case L15-0073 the 

same owner has petitioned to recover, as capital improvements, the same expenses that the owner 

is asserting in this exemption proceeding. L15-0073 is scheduled for hearing on January 12, 

2017.2 

ARGUMENT 

1. 

The Hearing Decision Complied With The Oakland Municipal Code Requirement 
That The Construction Cost Must Be 

For The Time Period When The Substantial Rehabilitation Was Completed 

Oakland Municipal Code requires that in order for a building owner to remove the 

building from rent regulation, the owner must spend at least fifty percent of the building's 

"average basic cost" and requires that such cost must be determine~ ''for the time period when 

the substantial rehabilitation was completed." 

The Hearing Decision herein complied with that statutory command. 

Oakland Municipal Code§ 8.22.030(A)(6) exempts "substantially rehabilitated 

buildings" from rent regulation. 

Oakland Municipal Code § 8.22.030(B) states the requirements to obtain a certificate of 

exemption. They are: 

1 All of the exhibits identified in this brief were introduced in evidence by Landlord. The 
numbering of the exhibits was by the Hearing Officer. 
2 For the avoidance of doubt, Tenant Amberg reserves and preserves all rights to assert, in LI 5-
0073, that that case is improper and that Landlord's purported expenses are not legally­
cognizable capital improvements. 
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"2. Exemptions for Substantially Rehabilitated Buildings. 

a. In order to obtain an exemption based on substantial rehabilitation, an owner 
must have spent a minimum of fifty (50) percent of the average basic cost for 
new construction for a rehabilitation project. 

b. The average basic cost for new construction shall be determined using tables 
issued by the chief building inspector applicable/or the time period when the 
substantial rehabilitation was completed." (Emphasis added) 

It is undisputed that the rehab work in the present case was completed in 2014. Thus, 

2014 is the proper time period for determining the "average basic cost for new construction." 

A core issue in Landlord's appeal is whetherit was proper for the Hearing Decision to 

use data from a 2014 table of"Quarterly Cost Indexes (1926 = 100)" in determining the average 

basic cost. That table is "Table B" in the Hearing Decision. The table bears the printed date 

"October 2014" in the top right comer and "10/2014" in the bottom right comer. 

The Hearing Decision used the 2014 data in the table in order to ensure that the 

determination of"average basic cost for new construction for a rehabilitation project" complied 

with the statutory requirement that the cost must be "for the time period when the substantial 

rehabilitation was completed." 

The methodology used by the Hearing Decision was this. The "average basic cost" was 

initially determined from data in a table of "Construction Valuation For Building Permits". The 

data in that table, however, were for the year 2009.3 

The Hearing Decision then used data from the table of "Quarterly Cost Indexes (1926 = 

100)", "Table B" in the Hearing Decision, to adjust the cost derived from the 2009 table. The 

purpose of the adjustment was to recognize that costs had risen from the time of the 2009 table to 

the 2014 time when the rehab work was completed. 

The Hearing Decision specifically recognized that construction costs had risen between 

2009 and 2014, saying, at page 4, emphasis added: 

"The construction in this case took place in the year 2014. The Tables referenced 
in this Decision were all issued by the City Building Services agency. 

"Table "A" lists square foot construction costs, effective August 1, 2009. 
However, since the construction in this case occurred in the year 2014, and 
costs have risen since that time, it is proper to increase the cost shown in the 
2009 table. The Building Services agency has recognized this fact, and therefore 
issued a document entitled "Quarterly Cost Indexes (1926 = 100)" (Table "B")." 

3 Landlord does not object to the Hearing Decision's use ofthat table. 
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Using data from the Table B "Quarterly Cost Indexes" table, the Hearing Decision 

multiplied the initial 2009 construction cost from Table A by 1.18 in order to take into account 

that construction costs had risen from 2009 to 2014, the year when the rehab work was actually 

done. In the words of the Hearing Decision, quoted above, "However, since the construction in 

this case occurred in the year 2014, and costs have risen since that time, it is proper to increase. 

the cost shown in the 2009 table [Table A]." 

The Hearing Decision thus complied with the statutory requirement that the 

construction cost must be "for the time period when the substantial rehabilitation was 

. completed." As stated above, it is undisputed that the rehab work was completed in 2014. 

In its appeal, Landlord does not object to the way the Hearing Decision used the data in 

Table B to derive the 1.18 multiplier. Rather, Landlord objects to any use at all of the "Quarterly 

Cost Indexes" Table B. (Landlord Appeal brief, section 1, pages 2-3 of 4) Landlord bases its 

objection on its assertions that the table is not on City letterhead, does not have a date when it is 

to take effect, and was not authenticated as having come from the City of Oakland. Landlord 

stops just short of saying the table is a forgery and its use is a fraud. 

The short, and sufficient, response is that those objections were raised in Landlord's post­

hearing brief to the Hearing Officer, who then specifically held that the "Quarterly Cost Indexes" 

Table B was "issued by the City Building Services agency." 

Here is the chronology: 

On May 7, 2015 -twenty-two days before the May 29, 2015 date when the Hearing 

Decision was issued - Landlord filed a five-page brief titled "Post Hearing Brief On Building 

Services Tables". 4 In that brief, Landlord challenged the bona fides of the Quarterly Cost 

Indexes table and argued, "We don't know where it [the table] came from, or who issued it if 

anyone, how it is supposed to be used, or whether it was altered in any way before noticed by the 

Hearing Officer." (Landlord's Post Hearing Brief, at page 4) 

In response to Landlord's arguments, the Hearing Decision specifically said the table was 

issued by the City Building Services agency. 

"The Tables referenced in this Decision were all issued by the City Building 
Services agency. 

4 A copy of that brief is Attachment 1 to this Tenant Amberg Response Brief On Appeal. 
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"Table "A" lists square foot construction costs, effective August 1, 2009. 
However, since the construction in this case occurred in the year 2014, and costs 
have risen since that time, it is proper to increase the cost shown in the 2009 table. 
The Building Services agency has recognized this fact, and therefore issued a 
document entitled "Quarterly Cost Indexes (1926 = 100)" (Table "B''·" 

Hearing Decision, at page 4, emphasis added. 

There is no mystery, no forgery, no fraud. All of that lies in Landlord's imagination. 

The Quarterly Cost Indexes table is genuine and was issued by the City of Oakland Building 

Services agency. 

The Hearing Decision in the present case is consistent with at least three prior RAP 

hearing decisions which used similar cost index tables to adjust the average basic cost of new 

construction so that the cost would be applicable for the time period when the rehab was 

completed. 5 

The Hearing Decision in the present case should be sustained. 

5 In Young v. Beasley, T07-0287 (Hearing Decision on remand, June 13, 2008), rehab 
construction work was completed in 1998. The average basic cost for new construction was 
initially determined from a 2007 table of construction costs, but the cost was then adjusted by 
using 1998 inflation data from a table of "Cost Indexes (1926 = 100)". 

In Weinberg v. Tenant, Ll3-0028 (Hearing Decision, Dec. 3, 2013), rehab construction work 
was in 1991-1992. The average basic cost for new construction was initially determined from a 
2009 table of construction costs, but the cost was then adjusted by using 1991 inflation data from 
a table of "Cost Indexes (1926 = 100)". When it adjusted the cost, the Hearing Decision said, at 
pages 2-3: 

"Table "A" lists square foot construction costs, effective August 1, 2009. However, since 
the construction in this case occurred in the years 1991-1992 and costs have risen 
considerably since that time, it would be unfair to an owner if current costs were used. 
For this reason, the Building Services agency has also issued a document entitled "Cost 
Indexes (1926 = 100" (Table B)." 

In Promes v. Fehr, T13-0196 (Hearing Decision, Dec. 16, 2013), rehab construction work 
was done in 2003. The average basic cost for new construction was initially determined from a 
2007 table of construction costs, but the cost was then adjusted by using data from a 2003 table 
of "Cost Indexes (1926 = 100)". 

Use of the Cost Indexes tables in those hearing decisions, as well as in the Hearing 
Decision in the present case, served the statutory purpose of insuring that the "average basic cost 
for new construction for a rehabilitation project" was the cost "for the time period when the 
substantial rehabilitation was completed." 
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2. 

The Hearing Decision Properly 
Included The Living Room Balconies In The Relevant Square Footage 

Erroneously equating a building's roof to an apartment's living-room balcony, Landlord 

argues, "Neither the balconies nor the roof should be added to the square footage." (Appeal 

brief, section 2, at page 3 of 4). 

The Hearing Decision properly excluded the building's roof from the calculation of the 

building's square footage. Landlord asserts, however, that because the Hearing Decision 

excluded the roofs square footage, the decision should likewise have excluded the balconies' 

area. 

Landlord.is not correct. A building roof is not an apartment balcony. 

The Hearing Decision, consistent with prior RAP decisions, did not include the area of 

the roof in the calculation of the average basic cost of new construction. The roof of 3 921 

Harrison Street is not used by tenants. It is off limits to tenants. 

Quite the opposite is true for the apartments' balconies. The balconies at 3921 Harrison 

Street are intended to be used by tenants, and they are used by tenants.6 They are entered 

through a sliding glass door in the apartment's living room. They function as an extension of the 

living room. Tenants occupy the balconies. If the balconies were as useless and superfluous to 

tenants as Landlord implies, they would not have been replaced, and the sliding doors leading to 

them would have been omitted and replaced by wall with a window in it. 

But, the balconies were replaced and so were the sliding glass doors. And, Landlord 

included the cost of both the balconies and the doors in Landlord's documentation of 

rehabilitation expenses. The total cost for the balconies and doors was $224,200. By contrast, 

the cost of the roof was $50,000. The cost of just the balconies ($180,000) was over three times 

the cost of the roof ($50,000)7 

6 The Board is invited to take notice of a recent Internet ad for an apartment at 3921 Harrison 
Street, which is the property in this appeal. The ad lists "Private balcony" as a feature of the 
apartment. https://www.laphamcompany.com/node/6314 accessed on November 6, 2016. For 
the convenience of the Board, a screen capture of the ad is enclosed with this brief. 
7 The invoiced cost of the balconies was $180,000 (Exhibits 96 and 121) 
The invoiced cost of the sliding glass doors was $44,200 {Exhibits 60-72, 74, 75) 
The invoiced cost of the new roof was $50,000 (Exhibit 132) 
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The Hearing Decision held that "since the owner has included the cost of the balcony 

work in its documentation, the area of the balconies must be included in the calculation." 

(Hearing Decision, at page 4) That is a fair and reasonable conclusion. ·If the Landlord here 

wants to reap the benefit of including the large cost of the balcony work as part of Landlord's 

rehabilitation expense, in order to remove the building from rent regulation, then Landlord ought 

to bear the burden of including the area of those same balconies in the building's square footage. 

3. 

The Hearing Decision Did Not Miscalculate Expenses 

Landlord speculates that the Hearing Decision failed to count one of the four $26,000 

invoices from Gallagher Construction for the remodeling of four units: 203,204,303 and 304. 

"We believe the Hearing Officer failed to count one of the 4 $26,000 invoices." (Landlord 

Appeal brief, section 3, at page 3 of 4) 

Landlord is not correct, and speculation is no substitute for the proof required of an 

owner in a substantial rehabilitation proceeding. Oakland Municipal Code § 8.22.030(B)(l )(b) 

requires that, "For purposes of obtaining a certificate of exemption or responding to a tenant 

petition by claiming an exemption from Chapter 8.22, Article I, the burden of proving and 

producing evidence for the exemption is on the owner." As will now be shown, Landlord fails to 

satisfy that burden. 

The Gallagher invoices for remodeling those four units are Exhibits 77, 80, 118, 127, and 

128. 

The Hearing Decision specifically identified the Gallagher invoices that were considered 

as part of the expenses for work on the building. (Hearing Decision, at page 3) Footnote 4 of the 

Hearing Decision lists the Exhibit numbers of the Gallagher invoices. The Exhibits listed in 

footnote 4 are: 18, 19, 28, 29, 43-54, 57-81 (which includes Exhibits 77 and 80), 96-98, 117-129 

(which includes Exhibits 118, 127 and 128), 132, 133. 

Thus, the Gallagher invoices for remodeling the four units (Exhibits 77, 80, 118, 127, and 

128) are included in the Exhibits identified in footnote 4, and therefore were considered in the 

Hearing Decision as part of the Landlord's expenses for work on the building. 
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By responding to Landlord's argument concerning the Gallagher invoices, Tenant 

Amberg does not agree or concede that any expense for remodeling in units 203, 204, 303, or 

304 is a proper rehabilitation expense under the Oakland Municipal Code. 8 

4. 

Landlord Was Not Denied Due Process 

Landlord argues the Hearing Decision's use of the Quarterly Cost Indexes table "is a 

violation of due process" because Landlord was deprived of an opportunity to "rebut or 

challenge it [the table] or its usage in the hearing or the decision." (Appeal brief, section 4, at 

page 4 of 4) 

Landlord is not correct. Landlord was not deprived of due process. Landlord was not 

deprived of an opportunity to rebut or challenge use of the Quarterly Cost Indexes table. 

Landlord's appeal brief omits a critical fact that destroys Landlord's due process 

argument. 

The critical fact (which Landlord chose not to reveal to the Board) is that on May 7, 

2015, twenty-two days before the Hearing Decision was issued, Landlord filed a five-page brief 

8 For the avoidance of doubt, Tenant Amberg reserves and preserves all rights, including 
but not limited to contending, in this proceeding as well as in RAP Case No. LI 5-0073 and 
elsewhere, that: 

• Oakland Municipal Code, sections 8.22.020, 8.22.030A.6., 8.22.030B.2. and Rent 
Adjustment Program Regulations 8.22.20, 8.22.30B.3. require that a rehabilitation 
capital improvement must primarily benefit all tenants rather than the building owner. 

• The Gallagher invoices for remodeling in units 203, 204, 303 and 304 state that the 
work was: "Installation of new kitchen cabinets and appliances and tile on the floor; 
installation of new vanity cabinet with sink & tile on shower walls". Only units 203, 
204, 303 and 304 received that remodeling. 

• Gallagher Construction charged $26,000 for that remodeling in each of those four 
units, for a total charge of $104,000 for remodeling in just those four units. 

• No tenants, other than those who would occupy units 203, 204, 303 and 304, 
benefitted from that $104,000 remodeling expense. 

• Tenant Amberg's unit 302 did not receive any of the remodeling that was given to 
units 203, 204, 303 and 304. 

• Tenant Amberg did not and does not receive any benefit from the remodeling in units 
203, 204, 303 and 304. 

8 
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titled "Post Hearing Brief On Building Services Tables". 9 A copy of that brief is Attachment 1 

to this Tenant Amberg Response Brief On Appeal. 

In Landlord's May 7th brief, Landlord had a full opportunity to make, and did make, the 

same arguments against use of the Cost Indexes Table that Landlord now raises in section 1 of its 

Appeal brief. 

Landlord's May 7th brief stated, at page 2: 

"Landlord now submits this post hearing brief to address the Quarterly Cost Indexes 
(1926 = 100) and to further argue why the evidence should not be considered by the 
Hearing Officer in arriving at a Decision." 

Landlord was heard in full on the cost-indexes-table issue well before the date of the 

Hearing Decision. Landlord was not deprived of due process. 

CONCLUSION 

The Hearing Decision complied with the Oakland Municipal Code requirement that 

construction cost must be for the time period when the substantial rehabilitation was completed. 

The Hearing Decision properly included the living room balconies in the relevant square 

footage. 

The Hearing Decision did not miscalculate expenses. 

Landlord was not denied due process. 

The Hearing Decision in this case should be affirmed. 

9 . The Hearing Decision was issued on May 29, 2015. 
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Attachment 1 to 
Tenant Amberg Response Brief in L 14-0065 

(This Attachment has five pages.) 
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10 • • the Hearihg·••:Q:'f{iiet'in artiv~~ at-a •Decisfon •. 

ll 

12 • 1 A~ Table A s·hould lle Vsed:Jn talc1daiJn:g:¢onstrncti.Q1J CQs.ts l•t This,;Case 

ra: :• 'anuNofthe::(:Juariorly Costlnde:x:es:(~926 =100}. 
14 OM:C SecU:On··8 .2l.03:0Jl.2rb;,states:ili1:1:t:~~[tlhe average· basic costfor·new constrocti◊n 

15 :,halttx, dr:ct~ntrl'ned· us~~tpble.~•is$:ued'11y· ~he .. tt.hirf b.uJlllln1Jl.1tSpe~,or ~pplic~bleforth~time 

t(i ptji.qd· wJ,ien.the:sgbsta11µi), reh.l,lbiUtatiq,n ""~ cqµipletect,n: ~mpha,$i~;~geij.J 

l 7. Th('. .oiuy ~b}eJssµ~µ·,by. the'c1:iief'bajldil}g impe_Qtor;that,is.in ;()yig.epc(;}::i!(:Uap1e,:J$.,.·whiQh• 

Hf .1~,•,pandlqtclt~:Etll!tiit W~93,~'ll,ifi~:~. l}iple wJ:n¢~h$a:l;,~ us~ 9Y·.HAAt'i~g Qffi9ersln•,ptlpr 
,. 

1~·• ;R,¢ti~ ~.g@.i IJ1t,pi§i9ns;~yWlv~µg:O~ttili~le$ 9fE:x~pti'9n f q;r StipstaJltial Rell,a1;,1lit.~tign. Tap le· 

lO A. ◊tl iti'fac~~. i~ at;ii~)e.iSSM~ by th.e ·Ci:ty gf Oak].ajld,,. ijµildijig,:$~rvi~es, Comfuµnity Eco'nqtnic 

21. • Dev~fopment J\get1¢y •. Tl;ris, was tli~ t:abl~ usei;l'in' C~e·Dt:ci.sioh$Tl3•0l96 an~ LL3..:0Q,2~, cit~.d 

:22 ' byTe~tjn1•tb,eh'•Clo:Sing.lit'gt,@:~l,'it 

24 , attached ~o this hrlefftf(bl~B.\Jtiilktf the,QUattetlyJndex noticed by the hearm:iroftlcet.futbis: 

• 25 case/is a table ·($sued .by.:Catvi'.ti N. Wons,.Building;Official. It wetildbeimpropet.to ,use the: 

i6 • Quarterly dostindexes (1926: =lOO)notlced',bythe he~g:officetbecausethattable was 

'l,;7 ·,never issu~ by the: Gity of-owdantl 

2:3: 

!Page 11 of 21 
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1 When evaluating a·oonstn1etion project.and Ii'Petltion such as ,the one filed by Landlord~ 

·2, everyone shouid be-.afiie:to reiro1rdata,an:d.calcuiation,puhitshedbyt11e.BuHdin.,g:·nepartmen:t of 

3 the':City 'of ()aldm:ict U$in$' a vagu¢i-index' that~;unoleat•as to the date::6l'its:·appik,atfon.mt:ikes no · 

.4, .. • .sense;:mtfi,,del'rives:th1tparties-otth~ir,tigbt,fob11wthe:law,regarding,suhstanutt1 rehabtliWion. 

) •· Tab1e,A clearlystate1,J~c:on$ttuidot1:Vafuatfolil fQJ;:BuildingPetmi\s:::attec.tlve&llg'U$1l; 

6 :Z009.'l NP.,other vat~o.ns have. ·peen; publi.$ll~d ~Y ,the ·City of (Jakla,ncl sin~ tllflt time ,?,nd, so h 

7; ls,the op;ly:W:il~that cat,\••q~,relie.d_µp9n. tt-tbe•ijuilo.ma;Pep,~elit,-feXt-.tllat the~e,~\llll~ers,an.o 

g.· -· clatt,·vv~pn~t..prop~r; itcqµJ4:.4$.y,cf¢~jly.uRAAt~,1tiem, ~\l)-it4i4·t:~pla~;.'f~~l.ftA:. 

9• We $itnpJy_·(h:iµ~t'kn9wwJiai\thij QWtttefly• Po~(:l)ldex~$XJ~2(i,.·=i• 100)-(s'ij¢oaW!~*P 

• 1p: ·, c=vi.d~11c~-·~~ .$ijbJltifted,Ja:~u4ie~ti¢at~Cth~ doctjlrie#tnrtpJa,y;a•fouridati91fsh◊'Witl:g~l/the 

n :4~0\ltllent:iswbat Tenarits':say;it i's, Tinan.ts b~µtht-ib:i~ witness,_Q)avidHarlan; Pl~~/and 

12 . B.tiil(ling Defiat1:IDent~fthe :City of'.Oakland},to :theih.earing,who possibly could have 

l$•·· a~nticate4ilie:.document:andlrudthe:ptopet'foundation. ·-However~Tenants1·:counsel. ·chose 

l4 -._ • hdt to. qJlesti.on the witn~ss-about the d®Uinent. Instea:~ Tenantfs coun:setclios-e a sttate.gtWHi¢l1 

· rs, spruniithe document. onthe.Land1ordJmd-theNearing,0.fficer;d~g.~losing-8l'gwnentt after·tlie 

• lo' close o:fevtdence and wh-erenoeross~xanunatlon'Wt\S possible. Forlhis:,reasot1, 'the. Hearing-

tt .'Officer should CQnsider•.fhfa btief;fu arriving, atits.l)ecjsfon. 

tsr . Hi Q:u .. derlyi¢ost liid,~x~ (1926 = lOf);$bQJ.1llJ Ne>tB'e C~nsid.tre.~ ·Jltcli11$e,IfW3s: 

19 N~tJb11>:mittedJ9 .. Qi~:Q1;nt•ll~arctor $ejwe.d 91l Ji.Jll~lc,.rti :aet~u·e tJl,ij·lJ .. tt~g. 

at. • th~·nQtiC¢ byclh~ R1;1ntA4iu.stro.e~t ~togrcgp,Uµtt~:'QWfletp~tiµqnwas tll~d; o~c ~ec .. 

22.. 8:22.~Q9Q.A,;4 .. Ute·Lan41QtQ .. atid"feritUtfsciti this· ~eWertrbtd.~d to.ptodu¢~ •altprQp·◊s¢d 

lf , ~gible evid~n¢¢ unotl~ss. th$ sev~il (7}~aysP,n,gt:tp the l):e~fiµg .. " $~e.: N'otic~ qf 

i4 Heafiitg iµ this ca$e $erved Qn aJ1 Tenarifs on N.ovi~Ih.befl9, 20t5. Btnot filing the 

25· Q#~*fly .rP.~P~ ami serying '.O, c<>py on tbe .Landlprd; Jlt~ d()ctin,tentmust trotbe c6µsicie:~ by th¢ 

26 • l3:earll1g-Qff.ieer, 

27. 

·2;8 

3 
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1.... 'the R.~nt Boarclbas>a strlctpo'Uey:.of notcons1dering evidence and ·otller • 

2•• d.octill:tents-tbat:tbe parties wilfrely-:on unless· th.'ose,iternswete submitted:to the Rent 

3:· .. Boln'cfand.'.;serned'on·tlteJ>l:JposifiJJ?artybef.ete,'the.h:earing. Tltett"is:no·reas.ontb i~ore 

4 pastprecedentlirtli.ls case.Jt came. as a totai .sutpriseto Landlord thatevidence of 

s: construction costs; notcontained'inTableArwould'beuse.d andarguedpytheTenant Or 

lf •.• that 1t could'bctnotfo.ed·or usedbyffi!:}'}!ea.J:mg,:Orficer.lt:'.is·'a vldlatipn e>fthie.prncess· k>·· 
:.,·,. -~ ·-: ~ '·' 

·7: : allowsthe.Quarlet1y .. CQstlndexes.It9.16 =l(lO}:it>.be•u~~4:in tni;$:¢~se l>e.~Ause·t~n4l◊t.!ll, 

Si watrdeprived ofnotice"cf:b~t,it-wp1lld 1'-e•use4 .. M<tit woUlclbe:a vJpl~ti,ijr1-9fdµe,piPcte$$ 
. ', . ',, ' ' • •••• . 

9 • tcrnot allowLandlordto·su~mit this. f:)ti~fb¢ca1;l$¢it.W0:1114.:b<,'j denJal of'tll.e.LM4l~r<i~s 

to J.ighttQb~·hearqonth~ 

lJ matte.t~ 
1~: • ,c~ '.Ntt~~, 9ann9fJJ~ -T~eJt':~f 'fl,:.~·:Q~,~~tltCos• Ind,x~ (l9l«f'~ 10D).., 

l3: · fpe H~tiijg_0ffic¢tCajjtiotJJaice Judfoial7Ni:it1c~ of the· Q\lart~tly: C.ost Indexes 

f4. {1926 z lOO)because itis not a fa:ct or mattettlratis comrnonl)ta~eed-u.pon busic 

15: • information; While· a Hearing Offitermay have the power to take notice of certain 

.16 • • mattersI upon properrequest; it.cannot take j:udio.iaLnotice,of documents forwhich,no· 

Ft ' •. foundatioithas{been·laid, and whichno one'has perso-natknowltdie•of.e.xc~ptf:)erbaps.for. · 

1!8 • :tenant~s•,coun:set 

2'0 · A(,ljµstment.Ordinance, :or thatMay:'Sf-2.QJ:$' J~: a. T1,1e$da,y, q~ tnat·.I.;andlorcJ w~ 

tt repr~ented<by legal,couns~l at: the Hearing, .. or :t:Q.~dM Rent Bo}lr<i: ls Ioctt~d a.t"2.50_ Fr~ 

22 • Ogawtl :RlllZa, ,Qr :thatLitiby,;·Sh~i$, 'Uie:Mayor.of0~~4; 1"11;(l$~.ar¢ (aptµ~l;ni~tte~s.]bat • 
• .. ·.". . ' ~ . '* :. 

23 ~e nQt--.;~µbJedt:Jo dijb,~te AA4 i$'b~jc ii;tfonrittjoµ lb.1:Jtis -fbtnµ'10J1Iy .,agtee'd up<>n by 

24 ~onable p~qpI,, 

~$ . • Tfle,Qµ,ttrt:erly Cost Jp5:iex:¢$(192fi~ 1.0c9) i~Erpi~oe of pt115er that o~ly T¢n11t1t,s 

2'6 ~g~S¢1 is.,ptjvy•to. We deritl ldiovv W&~w!it ca'ln¢ ·ffoni,; :otcwhoissµed: it jfajiybn~,:ho;Wi~ j~ 

27 $i1.p,pos~dJ9-bt'i t.\~4 :Qt WQether:Jf w~ ~te~4ini~Y W~f.be(or:e:no'tj.~ed J,y'the ;Heat'ing()fflcet,· 

~8 
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l Thete.was:no witne:ss aUbe hearmJto·.autfumtieate the· do.cument. It is not the kind of basic 

fl' ·infortna1ion--that reasoqJble people can ~gre1fto,an.d>shotild.be disregruiled. in this case, 

4, t~bleA• :&em.thd3uilalng\Seiwi-ces -A;;en◊)!_,,;.and )'PS$ibly,;Table,13~ ,'atce:'t,he ,orilr 

5'. . ta.Bies that.the,Rent BoarcLcan relyondn:issuih$ a Decisipndn this case;. No Qne;r~ally 

6 knows w11.afthe Q1uarterly'Oostbi.dexes ;(192:ti:= 10Q)]$,•orwb~ther 'itls in f.acia 'ttible, ,. 
i: tssued,,'b:y:the,chiefBuildin$ tns,vector. :tJbt:il tlie;a ~ew TA"ble is i'$sqeg· Q)( th~:Cbie! 

g · &u.ildin,ij,ln~P:~etor:~ fberel~ra:pr~µrnptioit 16.:~f!atil, Jj. isctfit, ta:tHe t'o•J.i~~:'for dtt~~µg, 

9 • :the ~verage,basic: CQ$1'()fn~w ¢onsttv~ion .. ffie.J{e~g Qffi¢et]$ li'Ot~(Uberty tQ *clt>pt.~··· 

10 ' ,new 1)1l,J~t6 (l$e. The'P¢cfsiQpJn this ¢f.l$etnti~tbe o~se<l·qti.th~ c:qrrentt~µt l~ws. 

n 
12· · l.{¢:spt¢fflWY S:1:1bµ1ltt¢d Qii'l;4~y 7:t.ZO'l5, 

l'~:· :'!:>yFRJEl.>·~ , ' .. ·•-~~S';[;f,P 

14 • ft;;,/ 
1$ 

16 . 

j7' 

18.\ 

l9 

20 

211 

22 

2~ 

24 

2-:S 

26 

21 

28 

000195



Qwnt!'(•)· 52f61>SHyde~etcnmrProps • 
P~P:11'1Y .$921~on·St • 

Pa,~eu,. o.1;;~u 
MiP Cbont 9-:02; 848-J1 

• 0$kl$1d; CA94811 
• M,llmg Addr 23:50 Btoa<IWa.y~ 

San:Fr~ •. CA9411$ 

Cen,sus't111ct 4<l44,QO 
¢q""~ .. • . • . Atamac111 
°"'"erfl~c;,-,o 

i-,.- ....... -- ... ·.;-,-,,---· ·..,, ·-· ·-· -·- ......... .-.;,;·-·...,· ·----· --·· ·----------~~: 

Leg-1 OFF!CiAL REGS 15 PG 44 BLK B PART;OF LOT7.: 
t,,QtNµtttbir 7 • • • • • 'rtacO~untbw 
BIC>Qf e, ~QJ>dlYiisl9n • ~,-\118tfrt~rr~ MiM>Q2 .. ·. 

Year.8ullt 
L~t$1ie. 
-tbroom• 
0~•11t1 
Air • 

1Q&3 

.2683/11250 
1Ei • 
Aver~ 

J,nprovemenft . 
Gl'OM "'9a 13336 

13336 
16 

·----·--------· ·-----------......... ------------------Attrtbute,a 
Giller: 
ProptfW•Sate:Jnfol"l'hatlot1, 
s•ttoate 1111;mo13 $/$cl; Ft 
sataPrlce $2;051;000,00 1,tt.~•n 
•DoeNo. ~187 l.<>antype 

. · Do~Type Gran\'Pe«I .·~Dat• 11/1812013 
,a.tier . ·. 911$on Family lp L.uider . . . 
, ,f~~.Ft.Jaa. cjttc~latle>n·.ofSaJnPri~,dtvldtd bv&q,f.eet... . .• 

Taxlnf~tmetlon .· . 

~clMlg,· 
Prior Site Amt. 
Prk>tSale .Pt, . 
l'dor Ooe:No. ~9176• 
·Pri~t'J:>oc;itys,e.o~itQ!alm Deed 

lnformatio11compiledfrom Vartous sources and.is deemed reliable butnot gt,1aranteed. 

3921 , Hanisor, 11 c:>f 2()3 .• 

_ 'Page 15 of21 
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"Ma_rt,n GaU~gher .Con~tntction tnc. • . • JN-v ~)1 c:11: 
... ,.~~,,,,. • ...... ~ I , • ';. ·' , •''! '·~-·· i•• ·~,~l,:-,.,'~1~,,.L~ 

• 1558 Mitt•n laru:r 
H~lfM@B•V• c:%94019 

4/3114 

DIR!Cff.ALL lt:l~UIR1E$ TO: 
MattlnGalleigll$r, 
(415f2◄6-8639 
i!!;tdlngaltaghe/:e,$ggmt!J.com 

-

Ji.· :'t'.R.,.. .. ·'rlJ.. ~f;;;o" 

iJ,';-t __ ............... ~ 

t~iCE'1!llt.U3f#l. 1~~~,;l. 
tNVOlC~J)Ate • Ap(ll 3; 2014 

diJRORPl:R~O. • 
. Y()~ft ORl>ERJilO. 

TEAM$ • N&t30. 
SALE$- Mt,,un Galfa9hef' 

sttrPP~p·v~• • 
• ,. F.Q:8; 

PftEPAJD or cotu;ct 

SIJBTOTAL 2f7QO;OO 

t,,Al<~~LL CHE'<:l(J.PAYAIU'TO: 
Martin Galt~qe>~~n lno. 

$21 ;700.IJ0 
PAYTHIS 
•.AMOUN1 

15!>8:Mlzz&nYIM 
f:lalf Moon 8a)t. CA9401e 

THANK 't'OUFOR Y<ll.lREiUSfNESSI 
PAl·O 
APR 15 2u·,4 

. '. Hearing Officer Exhibit 77 Cl<ft \:'2..~ '\ <tt-

---j~~~:~~ °'l(~03.:,_ _______ -======:::::;:==:=:!-
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• • < • 

_M_artin G_~na_g_herConst Inc.. SlJPPLEl\1ENrr AL INVPiOE. 
·155& Mmen Lane 
Half M®n 8(1y,, CA94~19 

6/13114 

SllPP~Mkr~Jt;N,9fSi tfll~8~, fk>-'\$1 . 
. • tNVOICE'DAte Jime 1a: :io14 . ,_.,. : . ·~ _ ..... ,;···':. ·:· - . •'. . . • . . ' 

,QIJRORPERNO, 
VOiJRORl)F;R NO. 

TERMS NetSO 
SALES:REP·· •· Manln•Gallagher 

• SHIPPED VIA. 
F.Q.8;. 

f.!REPAID-oiCOU:ECT 

AM.~DUE 

PLEASE REFER TO INVOICE NUM8ER ta: ...... ~ · 

OIRflCTAt,.L.l~QUIRIESTO:• 
.f.4artln$&Uagher 
(41~):?~~3(f. . ... · .. · . 
m1tno01D11Jmat§.5~ma11.mm 

3921 Harrison 139 of 203 
--JPage 17 of 21 I 

MAKE MJ.,OffECKSPAYABLE TO: 
Mattin Ga11~hefConwuoUon Inc.. • 

15~:Miu~us~ . 
HalfMo<>/iS.f, CAR4Q19 

THANK YOVF0Ff'(O(JRBIJ$lNE$SI JUN 20 2DR. 

• CK# . . \ ll-1:tf ~ 
JHearing Officer Exhibit 80 J ~ ~1-
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Martin Gallagher Construction Inc. . lNV()l(:t: 
•, , ' , , I• r~ '\ 4 • .', f~ 

iNV:OfCE,NOMEiE#>: 85 
• .t~jtfoAtif June 1~. 2914: v~::g::t: ·:. • • 

• •. • • te~s ~t.3Q . 
· . SALE$ REP M~rtln ·Qalla-gf\er 
SHiPPEO\/IA • 

F,O.B .. · 
PREPAiborOOUJ:OT. 

6/13114. ,lnat~l\~(in of new kt(CJtl~li ~ta ·~~:,wl~nc,tand tller·th,tfl9or: 

6113114 . lns\al(atioo of fltW.vapfty cablnefwtttrslnk~ tlleott ... owerwallt, 

~liAl.kCtt~C.KJPAVA,Ll;TO: 
'Ma11ilfGallaghei'Co11st1ucUQn inc. • 

1~.f.'A~.,.1.;ane .· .. •. 
H~lf Moon Bay.· PA 9:4019. 

'26:000.00 

'$2.8,000;00 
f'At~l!J 
AMOUNT 

THANK YOU FOR YOUR(31JSINE$$i JUN. 17 2014 

CK#lL-~g 
,3921 Hani$on 176 of 203 Hearing Officer Exhibit 118 j//j 

Page 18 of 21 1--------------------'-.---------..i--------
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Martin G~·uagl~er Construction Inc. • . INV()lf;)3: 
1 • I • • 1,- i -~-••• •• ,.1.l\f•:\.~"jf~1 

i 

·HiiiltM«,~'~aibA·~fe ... . . . 

~IRE9T AtJ,. INQOIRIES TO: 
Maf1in.$a~g~EN.' 
(4,16)i2~5 ... 
martingallagher85@<ll)J8D,wm. 

INVOICE NUMl3ER , •. 7~ ... ,~ 
INVOICE DATE,' Jtm&·~3,2014 

OUROROERNQ ••• ·• • • •• 

YOUR OROEttN(). 
teaMS . Nef3P 

$AlE$)!{E~ ~n~a,ag~ 
$HIPP~tl\llA .. 

·f\Q,,B,; 
• PREPAID C)I' COl,;l.l!Qt 

S:UBTOTAL 26,000.00 

t.1AKEAt.lrOHECKS'.P/WA8LE TO: 
·Martin ,Gallag~ Constn.iction In~ 

ne.ooo;oo 
PAVlHIS •• 
AMolitrr .. •• 

1558.MlttenJ~ane 
Half Moon ait1t0A94019 

1"HAN~YOUFOfC(O(JFfSl.l$INS$S( P AJ o 

!Hearing Officer Exhibit 127 JIJN ~,O 21/fl J•.rJ 
·392lHamson1859Lf ... 20_:3_. _____ _!:· ===============:===::..le::· ··.:.:K~#:J;~~·. ·!!·!!!· !J!!:: .. • !!!· !...2,!..:.,,~':.·'~"'~· 2."!..· -..,.-. _ 

7Page 19 of 21 I 
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Martin G~Uagh~r CQnstruction Inc. ' ' • IN'V()f(fE1: 
, .. • • , , ~ , • • I , • • ~ < 1 J • 1 • / r ,<> • ; ' . 

UN1l'#303 i 

IN\IO!CE NUMBER • 66--"C~:I • ,w9lce~i'E JUl1813, 2014 
OUR0IU>ER,NO. 

\'®RORQ= • Net,30 
~Fl$.:ASJJ , Martin oau .. er 

$1i1PPEO-V1A 
F~O~B. 

:PlEPAlf> or COLLECT.' 

.
, rnata1~1ori·oli)ewkk~11c:ab!Mtstn6,ppHancms..andtlfe'C)Q_f_· ·tfl~-fl~-: - _ , _ - tff;~;eo 

6.f,, ·1 . .9-. •. •. ' 

, 6~6~1 

SUBTOTAL 

r,yJ<e:~1,.Clf~KSftA'(~~l;.TO:· 
~~Gall~wton,truct1Qn1nc. , 

1ase ~-Lane 
kalfMc,oti&y, QA 94019 

28000,00 

$26',000;00 . 
MYTHrs --• , 
AMOUNT., 

PAIO 

tHANKYOU FOR YOUR BUSINSSSf JUN 20 201\ 
-CK#·~'iOS'A 

3:!~:~i:fi~•o\:f,::2:o:3 _________ .;;,:._ _ _.L .... H:e_-a_r~in~g~O=ff~ic=e=r=E=x~h_i=b:-:--i_t =12=8==· ~-· -__,.----_._· •.....,.....,..:.l,....._·-·=--"=·..,..· _ 
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'f I ;t • 

REQUEST MORE INFORMATION 

•.• ii~~'pe\¥ photo~~i;~v~il;lll~i~ow!·• 
• 3~;1 ··tiarrl~~n •. ~~11f1i~;l!~;~~~;;tlte,+ ~611; ~~~i> •• • 

.··•·Fir11~~~;,~4~~;~·~;~,t6nta!li: 

· uriit;P~~r~iib~i/ 
• unrio~~P1r~~:. 

'r:t!~~~:;~rt;t~ ... 
. ~. TQr,9 cif;i:iloilet space • .• 

jf~~irhelri; ·• 

.:;; &J:.--~l!i;· ... ··!li ... ~·; .................... r-'--...... """---- ...... -"------ ...... ---, 

.·.9'z~·~~I~rri;c'iiri~~10fi '(•· 

!:·~1~~~r~i1:~;i:t:;~'f 
~ 011-slie"1t1'tj~d\i r •• 

···•:·~~;ftt::t!:;s;ti4i.i.·.· 

'Page 21 of 21 

https://www.laphamcompany.com/node/6314 
November 6, 2016 
Annotation and arrow are added. 

UNIT INFO 

··:;o 
1·~~..., rn 
;;:;::) :z - .... 
c:,-,, c, 
:z 

)> __ 

;lJ..-. 
c::> Q)...(::rl 
.c ~c:,fT'I 

;:o ..,,o 
...,J '.£;o~ 

52!< 
-0 x r.::rii 
:lit -o►O 
.,::-· ;,:l:Z 

C.:lO 
" (;") 

c...:i -, ,,._, 

.... ):• 

3: 
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City of Oakland 
Accela 

City of Oakland-· 
Oakland, CA 94612 

CITY OF OAKLAND 

k SUITE 5313, OAKLAND, CALIFORNI; 94612-2034 

~evelopment Agency )1 
ep 28 2016 02:59 pm Trans#101830 

1/ TRANSACTION RECORD 

(510) 238-3721 
FAX (510) 238-6181 
TDD (510) 238-3254 

Card Number 
Card Entry 
Account 
Trans Type 
Amount 

: ************7935 
: SWIPED 
: VISA 
: PURCHASE 

. REQUEST FOR COPIES 

: $14' 60 ~A,,,,.,,,..;. LI' I 00/ I'::"' 
Auth • : 265027 ~ t.fU!C-i{k Case#: '1 - ~-
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***** ·1 ANSACTION APPROVED***** ';'-f:"--f-__.5"~f'~9'--~---------
*** CUSTOMER COPY*** . 

L.op1es or aocuments are 10 cents each. Copies of CDs are $11.00 each. Copies of 
recordings are provided only in.the same format as the original. Payment must be 
submitted with this request. Copies are generally ready in two business days. You 
will be notified by telephone when the copies are ready to be picked up in our office. 

DESCRIPTION OF DOCUMENTS REQUESTED 

Reproduce~ copies each of original document. 

Reproduce 6- copies of CD 

-0-tertify the reproduced documents. 

Date t/ • "1~./1, Signature __________ _ 

Rev. 2/7/12 
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CITY OF OAKLAND 

P.O. BOX 70243, OAKLAND, CA 94612-2043 

Housing and Community Development Agency 
Rent Adjustment Program 

ORDER 

(510) 238-3721 
FAX (510) 238-6181 
TDD (510) 238-3254 

CASE NUMBER: L 14-0065, 525 - 625 Hyde St. CNML Properties v. Tenants 

PROPERTY ADDRESS: 3921 Harrison St., Oakland, CA 

Background: On May 18, 2016, Notice of Hearing of the appeal in this case was mailed 
to the parties, stating that the hearing would be held on September 8, 2016, at 7:00 
P. M. On September 6, 2016, tenant Julie E. Amberg submitted a Request for 
Postponement. The stated reason for her request is that she has been a victim of mail 
theft and, additionally, that she is the parent of a first grade student and that "Back to 
School Night" at her child's school will be held on the evening of the date of the Appeal 
Hearing. This statement is verified by a notice from her child's school. 

Rent Adjustment Ordinance Regulation 8.22.120(C) states that an appeal hearing may 
only be postponed for "good cause and in the interests of justice," and additionally 
states that a request for postponement must be made on the earliest possible date, with 
supporting documentation attached. A party may be granted only one postponement for 
good cause, unless the party shows "extraordinary circumstances." 

The Regulation states that "good cause" includes, but is not limited to: 

• "Verified illness of a party, an attorney, or other authorized representative of a 
party or material witness of the party; 

• Verified travel plans scheduled before the receipt of notice of hearing; 
• Any other reason that makes it impractical to appear at the scheduled date due to 
unforeseen circumstances or verified prearranged plans that cannot be changed. 
Mere inconvenience or difficulty in appearing shall not constitute 'good cause."' 

The required standard has been met in this case, and there is good cause for a 
continuance of the Appeal Hearing. 
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The request for a continuance of the Hearing is granted. The Hearing on this 
appeal will be held: 

DATE: December 8, 2016 
TIME: 7:00 p.m., or as soon thereafter as the matter may be heard. 
PLACE:· City Hall, Hearing Room 1, One Frank H. Ogawa Plaza, Oakland, CA 

ALL PROVISIONS IN THE NOTICE OF APPEAL HEARING ISSUED APRIL 1, 2016 
REMAIN IN EFFECT. 

Dated: September 7, 2016 
Connie-T-ay or 
Program Man er 
Rent Adjustment Program 
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PROOF OF SERVICE 

Case Number L14-0065 

I am a resident of the State of California at least eighteen years of age. I am not a party to 
the Residential Rent Adjustment Program case listed above. I am employed in Alameda 
County, California. My business address is 250 Frank H. Ogawa Plaza, Suite 5313, 5th 
Floor, Oakland, California 94612. 

Today, I served the attached Order by placing a true copy ofit in a sealed envelope 
•• in a City of Oakland mail collection receptacle for mailing on the below date at 250 
Frank H. Ogawa Plaza, Suite 5313, 5th Floor, Oakland, California, addressed to: 

Tenants 
Alexander Michael Taylor 
3921 Harrison St #104 
Oakland, CA 94611 

Alexandru Butnaru 
3 921 Harrison St # 102 
Oakland, CA 94611 

Alexandru Vasilescu 
3921 Harrison St #301 
Oakland, CA 94611 

Andrew Simkin 
3921 Harrison St #305 
Oakland, CA 94611 

Angelique Johnson-Martinez 
3921 Harrison St #103 
Oakland, CA 94611 

Bianca Penaloza 
3 921 Harrison St #204 
Oakland, CA 94611 

Cooper Spinelli 
3921 Harrison St #203 
Oakland, CA 94611 

Dana Sarvestani 
3921 Harrison St #203 
Oakland, CA 94611 
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Elena Butnaru 
3921 Harrison St #102 
Oakland, CA 94611 

Elizabeth V anLanen 

( 

3921 Harrison St Penhouse 
Oakland, CA 94611 

Femat1do Garcia 
3 921 Harrison St #202 
Oakland, CA 94611 

Jessica Simkin 
3921 Harrison St #305 
Oakland, CA 94611 

Jilleun Eglin & Lexie Eglin 
3921 Harrison St #101 
Oakland, CA 94611 

Julie Amberg 
3921 Harrison St #302 
Oakland, CA 94611 

Kate Flick Garcia 
3921 Harrison St #202 
Oakland, CA 94611 

. Lisa Romero 
3921 Harrison St #205 
Oakland, CA 94611 

Mari Oda 
3921 Harrison St #304 
Oakland, CA 94611 

Ria Cruz 
3921 Harrison St #105 
Oakland, CA 94611 

Steven Miller 
3 921 Harrison St Penhouse 
Oakland, CA 94611 

Suzanne Miller 
3921 Harrison St #201 
Oakland, CA 94611 
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Tadeusz Butnaru 
3921 Harrison St #102 
Oakland, CA 94611 

Todd McMahon 
3921 Harrison St #304 
Oakland, CA 94611 

Tyler Ritter 
3921 Harrison St #303 
Oakland, CA 94611 

Zoe Bridges 
3921 Harrison St #301 
Oakland, CA 94611 

Zvetlana Butnaru 
3921 Harrison St #104 
Oakland, CA 94611 

Tenant Representative 
Ana Baires Mira 
3022 International Blvd #410 
Oakland, CA 94601 

Owner Representative 
525-655 Hyde Street CNML Tsegab Assefa 
4844 Telegraph Ave 
Oakland, CA 94609 

Clifford E. Fried, Esq. 
480 9th St. 
Oakland, CA 94607 

Liz Hart 
480 9th St 
Oakland, CA 94607 

I am readily familiar with the City of Oakland's practice of collection and processing 
correspondence for mailing. Under that practice an envelope placed in the mail collection 
receptacle described above would be deposited in the United States mail with the U.S. 
Postal Service on that same day with first class postage thereon fully prepaid in the 
ordinary course of business. 

I declare under penalty of perjury under the laws e State of C 
is true and correct. Executed on September 12, 2 
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CITY OF OAKLAND 

P.O. BOX 70243, OAKLAND, CA 94612-2043 
Department of Housing and Community Developmom 
Rent Adjustment Program 
6181 

TEL 1510) 2383721 
FAX (510) 238· 

TOO(S 10J238·3254 

HOUSING, RESIDENTIAL, RENT ANO RELOCATION BOARD 

APPEAL DECISION 

CASE NUMBER: L 14--0065, CNML Propertles LLC 

APPEAL HEARING: December 8, 2016 

PROPERTY AOORESS: 3921 Harrison Streot 

APPEARANCES: 

Procedural B2ckaround 

Oakland, CA 

Clifford Fried Owner Appellant 
Representative 

Stanley Amberg Tenant Appelloe Ropresontative 

The owner claimed an exemption from the Renl Ordinance on the basis of 
substantial rehai>llilation The Hearing Office• Issued a Hearing Decision t11ot 
denied the owner's .pet,bon for a Certijicate of Exemption after determinmg that 
the owner did nol spend an amount which exceeded 50% of lhe cost of new 
consuuctlOO The Heo•ing Oeoaion e,,lculated the building to lndude 14.338 
square feel, including balconies. The Hearing Decision calculated that the 2014 
cost to construct the builcfing would be S2.148 694 Therefore, to be exempt 
from the Rent Ordinance on the basis or substantial rehabdrtation, the Hearing 
Decision calculated that the ovmer would nee(I to spend at least $1,074,347. 
Finally, the Hearing De<:ision calculated that the owner spent S846.847 ,n eligible 
expenses Since this amount is less than 50¾ of new construction. the Hearing 
OecistOn denied lhe ownet's pe1ition 

Grounds for Ap!leJ!l 

The owner liied an appeal on June 18. 2015, on the following grounds. 

• The decision is inconsistent with OMC Chapter 8.22. Renl Board 
Regulanons or prior d-io<l• of the 8oatd; 

• The decision is inconsistent wilh decisions issued by other hearing officers. 

I 
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• The decision is not supported by substantial evidence: and 
•I was denied a sufficient opportunity to present my claim or respond to the 

petitione(s claim. 

Spe<:ifically, the owner claimed that the Hearing Officer calculated the average 
cost of new construction using a cost adjustment table that was not property 
entered into evidence nor issued from the Chief Building Inspector. The owner 
also claimed that the building's area only equals 13,336 square feet, because the 
balconies· area should be excluded from the total. Finally, the owner claimed 
lhat the Hearing Decision miscalculated the contractor expenses by S25,99.9. 

Appellee's Response 
Appellee argued that the Rent Ordinance requires lhal the new construction 
costs be for •1he time period when the substantial rehabilitation was completed," 
O.M.C 8.22.030(6). Thus, the ordinance requires the Rent Program to apply an 
mfla1ionary adjustment to lhe basic table of construction costs when the table is 
not updated to the year when ttie improvements were completed. Appellee 
pointed to other Rent Program cases where the table submitted in this case was 

used. 

Appeal Decision 

After Board discussion and questions to the parties, N. Frigault moved to affirm 
the Hearing Decision based on there being substantial evidence to support the 
decision, that any error in considering the document addressing inRa~on 
adjustments to be applied to the table used to determine new construction costs 
for the calculating the exemption submitted after the close of the heating would 
not change the result, and that the matter was addressed in post-hearing 

briefing, T. Singleton seconded. 

The Chair ruled lhat the Board's consideration of the issues pertaining lo the use 
of the inflation table and the inclusion of lhe balcony area in the building square 
footage calculation would be divided. 

After further discussion, J. Karchmer made a substitute motion to remand the 
case to the Hearing Officer to delenmine whether the Hearing Decision 
appropriately relied upon "Table B" as a method for calculating average 
construction costs on the grounds ol authenticity and lo provide the owner with 
an opportunity to present evidence regarding the propriety of the Table used to 
calculate the substantial rehabilitation amount. The substitute motion failed on a 

tie vote. 

The Board voled as follows: 

Aye: K. Friedman, J. Warner, J. Karchmer 

2 
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5 

-er 

7 

II 

IJ 

14 

tf.i 

17 

!A 

J. FILED1 

ALAMEDA COtJN'fY 

AUG z a 201a 

SUPERJ R COURT OF TifB STA. ll 0, CAUFORi'IIABv7~~ 

·• AN • F R THE COUNTY op ALAMEDA 

5 HYDE STREET, CNML PROPS, LU\ 

n,, 't" .r~ m 

v, 

~ -!ipond'.ell • 

No. RGl 7~8'62 · 1 

ORD R. 0) GR.i\NT NG MOTlO TO 
AUGMBNI TI RE ORD AND (2 
ORA ITING PETI ON FOR WFJ r OF 
WID.A.1f:.. 

D U:: Sl23i I & 
mme: :00 a_m_ 

Dep .: 5-11 

\ adminJstnt~ve record .and the pet1f on of th'" (p,i1elo~r for wr"t o· nw1 a~ rlirecting the C!ty o • 

Oaklfilld R it _oard lo vacate th Aw...at O -·, i TI • a Case o. L 14-(10651 for c -eon "or 

h ar· g cm 8l2 18, ·n Departm t 11 f this Cmn l:he Hom~ bte • 11b I y Cohve]I pre.sidling. 

21 Conns:el appeared on _ half f Pen • one and on be :itf of I spoadents. After cru side arl o 

lJ ORDERED: I e motion of 25 ~65S Hyde St Crunrm: fal Pm ies (the Devel op -"') to 

24 a.ugment ti1i 

i, 

eC{lro is ORA ', TED. . e Pe:. ition of 1 .e [}e\leloper fi r writ 0 

000212



J 

OPPORTUNITY FOR PO . T-HEARING BRIEFING 
j 

I,.. The court's tentative titcisio l is:med bB. ore tlJe 7J""~ i I o ,. .• ;t!__ • 
u i .t.UI i o ii.earr□g J! 4me<l Jhe rnsue 

djffure ~v than a p enteA i..y :1. • 
'1 ; • -u u ,l JJe: parttes ru1d et the hearing ~ 13 parttcs indicatod that they mi;gh~ 

want s ppfomentc1l briefirig dependi_ oo d1 m1tto1ne of the motion 1.-. an lllffl,." ·1 h · ' 
w '-'\ti ....,,.. E:: COlJit !l 

9 le:rarati d~cision itm be • ·,e the 8t23/l 3 8ilrLng siated that th:e court ',M:mf d )XmJl~t th~ 

ppo; • • nity for pO£t-~i • . 1;1p:pfomenral htie.futg if any party Il!'llfUes't•ed supplementa • flri~.fi!lj.. 
II 

(Monan~h HMl,the'.{tre v. S:iiperior Court (2000) 78 Cal ,AP' , th l 2 82, 12g6,) No parzy · ques ed. 

13 

E·· DENCE 
15 

' The cmm GR.I\NTS th De foper' s reque,-g on 511118 • j u:didru notiM of oroioonces 

1 a 5/ 1 ll R for ju icb.I t10tic-e of Tables A B, C. and D (M!:! -7), b11t do . ru~grn • me. e'.vid~miary 

I \I' record wiili. lho.se docummts 

:ZIJ 

21 

ll 

ll 

2 

i5 

11 e ,ourt GRANT the Cicy':n--eque-st on 6/1/18 fur judicial n ·ce of Hearing D is~m1s. 

The oou· GRANTS the ·ry1s roque t ◊Ii 6/1/18 to· upplemen thetccord with ,r. 

The 001.lrt DENJE8 thi: City impl.i,eil requ~s on 6/1/1 R to sup,plemen the record wi1h he 

16 D l11;mt~cm of Dav·. Harlan. l , lan ~fled before the Hearin& offic •. ( R 146:17-l 7:9.) 
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The City kas not dem . 
• o .stm,oo r ha· Harlie , 

,d cJat.info 1 !"es rim ; . . . 
1 ~duded du.r - . . . O.ftJ 'Wa:i, ,e trier improper Y 

mg !he admm1sr1a ive ·t'\rOOe , . _ 
,, &s-or Jtcou d no Jn Uie ,. ... .,....... f . 

J , . • ' • ..........., ....rs.e, o (::a 0000.Je 
dtl!,ge.nceJ have been presented oof ore . . , . . 

the- nii111SITT1trve ded~on Wfl8 mad , (CCP 1 ()9 ·.5( ); 
Evans v, Cini or . r,., M (· "'Hlll,£) r· 2'°' C .. 

1 ~.}" 7 ' • • •• .,1.r-.,,,. · .:::.w J_ ' (I a ,A_pp.4th 1 23 ~ .l J 44.) 

6 The COl.[[t GRANTS the Dflvek:i_peri,.1; 
~· eg

t 
on titl:Sl.18 for jlld.icfo,! IlO' ice of Hearin~ 

7 Decisions. 

9 MOTIO. TO AUGMENT THE RECORD 

10 The City iirgU:Cd. tlat the Developer :fuiJed ~ exhrm • adrnin ·sm;, i re rerntdies t:,e tl.'use i 

failed to ru-gu~ to the Board th@: he Headng Of· :Ce failed to prope~ly apply Ta A whe 

u 
oak: lati.ng the oost o new construction. {City Oppo ait 9-10.) At the hear in . n 7126/18 the 

l..1 

De.vela~ handed . he oourt a C-Opy : fa brief on eppr::aJ aUe.ge ly filed · , ··lh .he Rent Boom on 

SI 16 thm rai ed 'he· 

L6 
p;peal Brief w,a~ in , ' c admin "sl!Jative reoo . 

l'i' On gll 0/18-, tb Develo _ fiJe<l a post-hearing mo( on Ulld?.r CCP 1094,S{e) to 1gme.nt 

1 s. : he reco . with 'th Appool Bdc . •1 A court may cJ::cr-c:ise its dioore • o to augm.en ,Ml 

1 ~ ad -ini.~tr tive . ¢ td if the evidence is relevant arid if it \\'a~ either improperly exci ded dwing· 

e a~m.int5tnrtive pm~ or it QO'(,ll,d no ·, ir.i ·ehr;: C.XOici~c= o:f :r~onable diligence h@.v Leen 

21 
present cl ~fo fut arlmfn:i;~mtiv doo.!sion. was rnru:le," (Evans . Ciiy o[San. Jo..se (2005} 128 

21 
c~l.AppAth 1121l I Ji.t4.) • hls rrmtfon to a1 men! does no o::mer;:rn eviide.nre goi g to the meri~ 

, that l'ras nru;st'D~ lo· the h •rI g officeri btr r~ther oonc:ems ~vklen.ce g-0i f1E. m 1e procedtmt.l 
24i [' 

. 
issu-e t1f hethe.r the ~,eloper J"fflled an • ss I! w'ith tire &ard. 2.5 
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The D velope,ris •• ppeaJ Brief is .ti e ~tam e iREC , VED· ,c!. i y· . 
!. -F OAKLAND RENT 

ARBITRA TJON PROGRAM 2016 • y 
~ ••• 4 PM 2:52,1, Tie sli1!1 pis the same £ls o, m 

7 dottunents filed with the Rent Bourn. (AR 35 .4 6 72 I 04 ) ·r1..,. • ·,., h . . . 
i > i • 1.w;;; 1,., as pr s-ented d lll.tt~on 

3 tesdmony ftom City ,employees: Ke'th'Msson and Kelly Rush r n:he Ciry has .rro rrl of 

'!I reoB.f'VEt-th A peaf Hr· et: The real p~ in i11te • also prssemt e\'idt=:nce ~nd arg tba.t dley 

to have o, record of the Appeal Ihi:;f 

11 
ll~ trmscri + of the HooJ\d h arj g on 12/8/l 6 indicates that the Board di~usse-d the 

1'2 
primary issm~ of whet~ t baloony area should be inviuded • l th.at. thi. Boatrd djd not each u~ 

14 
1: ry; fa:rue of wh -er-lf the .-k:ony is inducted it shoo !dJ b r led diff e endy mhl.m, 

IS 
apartment s:p,&ce. 

The motion of the Dev,eloper to augmoot the ailminis!rative record • lh ilie Appeal Brief 

1 i is GRANTED. Tile A_ppe.al B,rief is file .st1mped. as received · y tbe Doard. This crent~ ::i 

l R p surnption of filing. (1 re Jllarriage of Mosley (201.0) 190 I.App.4th l.096 1103 [" 

:2:1 

juag , ·em or ap ealaib e o er is pn~srunptivdy fik i Torp,. Os.es -Of he 180-day time Hmit ci 

fue Ci,ty •s sel • 1 I - m~ rocerlure to :fil-e-strunp th brid b t then fa.ikrl !ci ,leave a copy 11.1i1h too 

City or thill U ~ Deveioµei.falsified. the jle stamp 0:a - Appeal B:rief. The Cm.1rt fin& rl~t the 

s bstnntial evidence ~uppm1s a fiodlng that the De,ve opei file_ the brief and that the City 

i_rui.dvert.en.t]v mis filed 01' lost ·ah . brief. There is nD i.ru.11 . • m tltaA t it}' intre.ntionall 2:S .r 

000215



1 PACTS AND PROCEDURE 
3 

d 
Th.e D~vcloper or i • predecessor i uuei t renabiHraced t: 

!i Harrison t OakJami C , The Developer S"pent appr{lxima "' y 

6 
The .Developer then so:ugh 

- ifiC!l.te of Exem_p[fon from rh~ Ren Board so tMt it· 

7 co Id r ise rents M the _prn erty, 0 fC 8.22 0 0 B .. 2· stab~ ,~,-.... ...:1 -1\..· . . ' 
- • • • 1-v.:5 m ~t.ie.t' to Gv In an exemp1l03 

s: b:ood on :substa1J1tbl n~'f:ribi ita ion) Rtl m¥ne~ mus~ lrnv-e spe -t a mmimm1l of fifty {50} pen:.ent 0 

9 the verage b s.ic coS1t. for new ,co.nstmcrjon fur a "'.'~,.&"-iHra'" ..... n _l"'ll'i'li ...... ,. .. . ~ d 
J.c:.i,;:w ........, t-"'~~ ...... , ... ' pel~iont.i;::" .sub.sl.mtial 

10 ·work on ea h of fut tmits in the b ilding. 

11 
e C[ty noti 1ei:I the : • ies t:ha.t rh • hearing wonld be, on 3/20i l 5 and that they wo ld b 

12 
r:e n:tlred to submit • evtdence 7 d j"S efor·e tire. hearu1g dl~ nnd hat "flh~,-y did ~o - do :m it 

1 may I be excluded. (AR 4] 4415 . 471~473 .) 
14 

0 4/l7 / l 5, ·the Hearn1!;!; Officer • eld a rtemuig. AR 14 l- 6.) Dur~ng 1h:!: presentMfot1 
' 

16 of rwidence: Ms. M" ra3 attorney fur re ant I sho\ved 'able .B-wh' ~ti is Qumtedy Co Indexes 

•1? Chy Engine-e • ng Mrul.a,ger c.r th1' Bm-:aJ.J of Ihf Jding David Harlan. The Heari g o 1cer did ri at 

i ~ admit Table .B inlo evidence ait ·fhat tim' (AR l 52: .. ( J-2 7. . The :sub.In is~i f evidi:nee 

L'il c.oncluded. ("AR 225:16-22..) 

• t argume following ·rte pmentation of e ia-e e, M. Mir arg,, et! LIL-111 abl A the 

City • Oa • and Buildi g Servic-e-s Constmn ion aluatint1; ffi:cti1,11 _ MI /'09.1 shm [d be a • nsted 

b}r the 1.abfo 8, the Qoartedy Cost Imkx.t: . (AR 228:-8'1 i; 229:7-3). Ms. .,Lr.apres1mted 

24 
abl B rund assmcd tb~t 1M H ·i11.g Officer s:hi;ndd 1.LSe. it tn making calcululo:i1s. (AR 230:2. 

:zs, 21 .. ) D · icloper s /CO__ el objected. 
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On 5/2.9/J.5 the He ·, ·Offi • · - • . 
5 - ; ari11g -- ce:ns:sued a dec1sto denring ~ve!o· i.r's petj •0 for a 

t - erti:fieaire o Exe.n,ption fro_m th rent con ,of ordinan . (AR I 20~ I 31.} 

7 Tbe D wloper sm.1ght . view by t_ _ Rent Brord. On 12/S/l 6, the Rent Board' he c1 ~ 

Ii heari g, (AR 777-79·8.) On 3n/I 61 he Renr E-0:ard iss, ed .its written decision. ( R 2-4 .. ) 

~ 

to IS ',UE CLARIFICATION 

II 

12 

141 

IS 

Petitioner oomn:1ingl: • · three analytically wMriet • ~Illes re_garlbng .. use af Table B 

d , ing tlJe ndminii:itrat ve . l'OO-CSS. The first i e is whether tha oru-d violnted i. o , n 

piooed • es when .-c..orisidered Te.bk B as evhieru • ven though it. 

1~ inco.rpu aling Table B irrto he OMC 8,,22.030,B.2.b ut®tanfr.i :standard. he t ird issu · ~s 

17 whefue the Board vio,]ated du~ pt ess y fail~ng t adequ~y dasclo~e-t e ·exi.sli::nce Di Table B 

1 • ro eU~ionerwhile Peti ·one ms plruming ir d exeeu i.ng he rehabilitation project. 

19 

o PRO lJURE . - ADM[ • ION OF TABLE B M EVIDENCE 

21 
The a11;gurn.eru:"8 on the .admissiOD of Table-B ~ -ev • dooce p.esm~1e-tibat it is a docum1m 

'• 

4 
the chiefbuildin, in~ ~i as the u stantive - aid. herrlore, "f the tab es n.ire the 

zs documents emtbod in lhe O C, t en hey .HC im:orpm:ated in, . e-x-te si~ns o( I e {lrdirum ~ 

1,6 • is~U. The co rt m st take j dk:Lli nmke o~ ~ e law. (BVL·d C.o~ t5 .) Sob] ect to rhc 
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Sig jfjf'cinl 1•-• . 
WolUL itnr al!on t.l!a th 

cotur 111 Bt l')J-r-i·,,•.-.1~ • 
- ,r....-dl.l,.; pa. J 

ma; lriaJ 'SE · .J. • t.tes,. uce court ( or a 
t e a p PD'fl' um l''u ~ •.; ,o f.l 'e.~ nt ~ . .umen! 

·~ oftk ) can ~'Onsici' 1_ . •• - • , 
' J\illW eve11 jj' Jt JS Mt fo , ·l'fflUy 

ya pmiy. (,I\Jonarch Hetdtf1Cttre ~·-Su_perim, Colfrt (2000} 78 Ca A.1c,· 4 128 . 
• • ··"t"P'• n. 2 

I?86,) 

6 1:'he Hoa.m·'s Jett rs required! 'the PMi :es to-d'sdo~ ..,.:.id" .... , 7 ,.J;., t.-
~ .... ..,l' """" • • ~ys L",;,.fore the earing and 

.. c • tioned that ¢Yid.t11ce not ~SC:IGised ·'m .,,.,.ii be e clu.Je.i. A ... "' .. 
·' "'J 1,,1 ,.. '."\"' "" " tter of polic;-c • 11stnuc io_ , 

II 

1'2 

14 

' 
'mil 1 is disc.ret o,rn.m, and e1.11u-..:r 11.., .. H' • ffi 

·-~ l,.\.'j;l!J Ut: ~an g o -cer to admit· ~vrderu:e tha. was not i;: isclo~ed. 

.7 days before the hearing. 

Asrurr • ng that able B is: factual evjder,ce, 1 r; -court finds tnat tb.G: Hoard! f d IJO _ viofart 

u ow pro~ures ;u:id abuse its {U~cn.'tiou vihen it oons· dr:rc.d Table B cv though it N s not 

di c.losed ven days be o e the hear· .. 

t the I "'ati th H - i~ Offic. stated ! at e woul nor a • it Tl.!lble as: ~vtden ut 

would ·cake offi ial . • tic o Ta e B. Offie • notice ai_ efil'S to cq 'i vale.at to • udicial TI ice 

17 , dilfereuce bclwee act:eplin~ Ta.bl B into idcn a~ ubmitted by a witnes and t iog j udicia! 

I 

tB no ·ceofTnble [ll 

lO 

11 

22 

,24 

2-5 

lti 

CORPORA.Tl N OI TABLE B rNTO ORillliANCE-Sl'ATUTORY INTERPRETATION. 

OMC 8:.:22.0JO.B.2 unes:; 

. xemp ions fo Substanti l ' Re • Hi teu Buml tngs. 

mll'S:\ nave. s :n a mi illlLkl 
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7 

3-

IO 

ll 

J 

new-"' , • -.v,1s rtretm.n fo 
z 

each of th units i ~ th., bttUding. 

• a.sic cos for cw OOJIBtri.lc • . - - . . 
on shall be: deterru-1ned USJ.ng t~bl 

1s5ue by th chief bttikl:ing insiriector ;.pplj~_ ~1 fu 
"' I,;' r t e tjm,. nenod whe ,... _e 

sub.itanttal reh 'h~ itatfon w~:s eomp!eted, 

The court e."'<ercjs,s, j' ind -e:m:ler t .• _ . _ _ ,. 
- - -- l Jl gment 1h C()nstde1:U1ig ,s - tul.tlry co-ri.strucru:M1 and -other , 

fasu,e;s ot law. (Smit v. San a R:ruo P.alice Dept. {2000) 97 CafApp.4tl1 546~ 553-:5.54. 

As a mat [er of ti;turo y oo • s ructtcm1 the· cour d t~ that OMC g .. '.2.03 o.B .2.b 

~mrey tlmt th:e 'ttlblt:s m _: st 'b both , I) ismie-d by the _m'"f DLlirldi~ i spec tor iffl.ul (2) applicable 

:2 fur the '1ne .P r~od when ·the s1.1~tanti~[ re:habilita j I was com lee 

IJ 

1-$ 

1.5 

lo 

Ar; a 1:n.-inet of' --dmmfning ,whether there was a filiir: eMing the co, app,lie-s irn 

independeA jud· nt regMding wru::t er e .-ity oomplted with the I w, Thie oouri dots: J1Jot. 

~pplylhe abuireof discret[on S,t:1nd.i l S'l¼llly pplied to evidence ded. iD:r1JS lx:t:aus-c tlle s.ta1ure 

clearly efines the s tan i ve :s!widfild with: rafonmce ro 1h t~ble.s. lheref ore referring to fill 

inco,;rrec taMe fa:; 'in ·rhe nature Cl' using ah 'ricorrect : rrr instruction ntlMr than making n 
1g 

19 d'screrlonacy dee: fon on the admisskln of,evidenoo. 

~' le . is: identified .:.=i~ City of Oald~ Buitdin~ Se:rv1oeg on!::1fllc ion v~Lm, km, 

21 

21 _' Hwtive Aug lt 2009 ~~ Tbfai su~rs trnlt _:t ·s effective until replaced b}' EHlewtab e, When 

23 
tcstifyi~ City Ei1gi~erlng M~ r Harlan was asked. if Tabl~ A vrns 11the hli.es table p ont l:iy 

21 
theCi.tyl'andh a:ruswered L1Yes, too,'s. h w.b.Jewe urre.ntly se." (AR 146:20.-21} Th~ '5no 

' 

20 
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I 

I 

,f 

6 ~ ordinance as ilie subs ntiv st~ndard whe.il it \!fas 

., not ~i. ·ued by the chief bui.lf ng • m;pecror. ~ 

e he Petition is GRANT.ED o · th ... 'I,\,. • • • , - • 

- n ~ ~1.s1s that a_ppiy1 ng its mde ende..'11 judg I~ th oo rt 

9 fi • .s !hat OMC 8 -22· 030,B.2. requires tha a !able be. ~· .... ~ .... =.i L =-~ u_.. ie: hief b1 ildin insp~cto.r" 

I~ ~ld Tc:bJ{! B Wlii not ~ssued by ili . hief o~ildi11g in:sp~. r. n 

II 

1:2 
INCORPORATION OF TA • - B 0 ORD ANCE-DU I ROCES '· 

ll 

1.4 
Th. De . ope . rriltd" a d.isrem bk, argument before 'ill£ Heari g Offic ~ (AR 235~216) 

I~ I Md at tne Rent Board (AR 784a J 85) and. in thls court R.e ly a'· 5) tha1 ,he Boru-d ' • 0 ate.i due 

16 process by failing to .adeqllffiel)' dfack1se1 mne exi e • oe f Table B to Petitioner when :PeMioner 

17 was planni g and. executing ehabn • tion prnj)ec:L Th c.mnt rexerc~~..s its. inde endent 

I.S j Mdgment • 11. rooSlrck:ring issue;g of aJeqoote nottce -or due pr-~~. (Tafti v. County of Tula rt 
I 

9 (2011) 198 . I.App.4th. 891 i 8%.), 

2-0 A staiute1 1or ordinB.neei mu be sufficiently tk lO g·ve ~ e .. man frM ,varn.ii;ig of t· 

:21 
condoot prohibited and Hn:.y must _proVtde a ~trmdavd or guid-r:: aga,L.ruJt 1hkh c(mdu'Gt Cal] b::: 

24 
( l ~69) l CalJd. 2141 230-231; Zuhr;, 1.i . City tJf Palmdale. (201 l) 192 CalA .4 h 289, 8-

:2S J09,) Simi1Birly I an md1in ,c.-e mus • tii.1 suffidentfy c.car to give a ·person ad glle~e notlce of 1h 
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1 A· 3Utll!(e ~111111 be , 1n1 . 
'-1.r Id ifits te . . b 

' • :.r.ms m~y :e Hlad ',fl'e!i!SOJmbhr ,,.,.l'M. :1.. 
2 d . ~:, ... ..,. s.:.ilfi eJ .refer-erJce to otlier 

e.fina[:iJe SOW'i. es. 11 ·(A· .. l · . . . . 
1,uirq, r. Cmta; Corp, No 2 (2008) ~6"]• C-' ,... J.. -

! - •• • J • .:l!l...r-:.,Pp. h1 j 157, j 80-Pe,ro11t1/ 
Wotercr.""Ft Cohlitt.,JII "" r.r d' ,I""'-. 

"'!'' 1/f • "''' ~. v'(}(Jf; o.,. .,;,"pervlsoN (2-0 2} I 00 Cal.A rm.·, -t 
,. r-'!-' l29~ 138~139'.J 

M~ an "rn1 ilS fac 1 ~ • -

~ n, •• yns tf'ltl Ora!" t &.nee coold reason.aibJy ref er r.o and i :i.oorpora 

~ issued_ hy the CJiief Building nspector., 

Maki~g an 'as appli1ed" anal rsi ' .it i:s much li:!;s clear whe e Tah e-B is Ra. '\;,rntr 

.9 denm:1.ble SOIi.i ce 11 When ·t r 'fy' · ' · · · · , 
• - • t:s 1• • • mg, City ngi11e.ermg ~nage: Ha Ian was - s:.ked if Ta:b-k:: A v as 

!l' ~ a.test ta le put O•ut by tbe Ci y 1 .Dlnd he· an:s\veteli ' es fuaf:: the tttll-1 we mm-emly u.se,1' 

lo 
(AR l 4'6:20--23 .) c· Y Engiruieri.n _ -Manager Hairl • .al.so identified able B and ·referred co [t as 

II 

12 
uthis sm ci: that we us , • (AR 153:27.) The He.airing Ofti.cer stac.e:d ·that he ~-as una-wafl'! of 

1-4 Tite Devel,;1per did .not present .,::vtdem:e, but aI"gl!.l:ed th~~ it was nn ware of Tab!e !B u til 

15 th . hearj11g ~ 412 7 l 5. Beto e ie He Ming O 1cer, be Developer's cn,unse! ru-gue that tl,e 

lu BuHd.ng Depar1bnent did not ma • ~ ihle B a i ab!e l:o mhe publit. {AR 23 5: l 9c-236: L) .Bcfurc 

• u Uiie. B oard1 the Develope.r' s . tmsel arg,uoo lhi::iJl 'th.t Dcvcktpcr a%1m1ed iliat the relevant timr; 

l:S perioo was, 1'~t forth ·in ·tiJ,e; rno.s.l ro:,iml table that's :ssued by BuL d'.1.11 Services Dep&trnen . 

19 
Tn.ae s. Tixhibit . !i ~nd that th,e • eve!oper "relied on this Table A an<l be bd1i:::vr::dl hat wh his 

~ I 

Jmlje-et wa~ -compe.ted it would 'be exempt.' (AR 78 J7-23.) 
'H 

;so1.1ICe11 ttrn • v,a disdosed to lh_e p Uc s t,cie rru to die. mdlnance. T4t cou:1t h denioo e. 
2~ 

4 City is request to supp,lement the -record wi fue dee! ·on ,o-f ~ an. Tb.~ no·ed1 me 
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The C-OUrl finds tha . th ne d . 
• - o r duf not 1 ive this argument ev J though it· f.;1i.fed r.o 

c ea y preseu • this nrgum~ ro t~e Hearing Officer "nd to rh" noar..c TI. . 'I"' j 

... 0 ~ • .,1..ue renant s 

ve.u dars efon:: the he ruing ,or 

ot en; ·ise put rhe Developer on llOlice tha! she ·wottJd re Ju o:n ~ L..Je B Th u ~ ' ' ffi 
1 • • .1 A "-IJ • • e ~ ~anng o H:er was: 

(i UMW'are of T hJ B. The record sug~es.ts that ·the De,velope.r costed -out ·the p.roje,,.;.t ~nd prepared 

7 for the HCMfog Of:fi • e.r hearing on lhe reas0:nabf:e ~~i~l1tnptio11 ;tbat Tabl A was th-e £tm 1 ·d 

h PetitiQ.n ts GRANTED 0:n the baris. ehat ~ • IJi~g its for:fe "ttdent j u<lg1m::1wt th . co 

·, O finds that on th~ facts of this, c.&se that Table B was not Hn noihcr -definaNe sourroe'1 ~nd tba. i:: 

11 
0 tlinanee therefore dli:] not give l Dew: oper fair war lng that Tab e A w«s oo,t the stBnctard 

1l , 
agaiiJist which rl}e evidence of expet1st! ,,ro1.dd be TIIB::l.'1!.111-ed a 1hat it would be rn(ld • ~ ed. by 

Tai !eB. 
14 

L.6 
l5,uoo IN mvo c _ 

I Th.e Developer argue t1 al ili H~aring Officer, d Board erred ni ~eluding 1l26:,m:m in 

1 s fovoices, _ . e Cit~ ac.krmwledges that the Heru~ng Officer and &lard appear to illl:Ve nmde a 

I· ~1 1Jatio~ eiro (City Oppo .aL9;g. 5.) This m dcd no aITec ti Boc1_rd',s. .:JecisioCl. Hie 

2~ apparent .t26/t-00 c.alculati,on error d0: not .m~ct the cou rs deoisimi. on the pe '.tion. 

2] 

12 
CLU ION OF DECK _ PACE. 

1J 

4l 
, ere j •'b!;tanfial ev'dence to sup,po , the Boirrd1s fa fuldrng; thfil the pl'Operty s e 
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::: ., fPARA TE TTIBA n1mn~ OF APAR. Th1ENr PACE 
D DECKIBALCONY 'PACE 

County records stffre the: proper(y wa 13 .... "7 MU. (AR_·. 247,) 
~"'ii TI1e Deve op 

J rehabilitated hJ tm'kwe;S, which am an a ,ditional 1}'-02 ~ft. 

"' Tabfo • ciifferentiat s among different ''Descriptions'; @f ronstruc,._t,,,n_ 
,., WJ Tarb.[ A .1 nduder 

7 
11Ap.art:ineru spa'C:61'.1 ~t $ ]27 sq i•Eev~ted De-oks a1-d Bakonies ! Sp"'•~ .. air ll'41 , ..: ntt' A . 

. • .......... ii- 1.1 o s"-'t, an1.1 many 

~ other de~cripUcm:s of Space. T "" Hearing- 0 • ·-cer ~rn:l 1hc ~ ·(! both d cided to treat 1b the 

9 B~l iSqft "interior spac and th~ lll02 qft detklbakmiy JJ3.re a:s iiAi'l,<].,,.me,nJ sn~c /1 'A 
pa.a i~ \ 0£!4,, 

l. U3,) 

IL 
Peti 'oner ~1,1ss tha • the B~ e:JT!!d as a ru:t-c:r of la b-y m:ating 1h.e dec.k/bal,oony 

13 
(Open·ng bdefru: 4:21~26; 6:26-27; 7:29~8:,.) 

Petit.lop.er hns' not waived 1his arg'l.lm:ent At the hearin.g befu fm: Hearing O 1cer 

16 Pttifioner arg 1edi that the c:.afo,lilim ns slio1.tld e:tclude the d . Space, (AR 3. l'l lhe briefing to 

17 lli Boartl, Petili !flCr ~o~k:d 1h~ the: Hc~ring O.ffi,ocru,sc:d m d . sp _. b ru:gui:;:J tiu~tth 

•~ Hearirig Offi mcn.ild ve calcu1ated " ~ Elevated Dec _ Ba1eonit~i ~ a $41.16 s-qft. 

Ii.) (Brief filed wi h Roam. on .S/4/16 at pa_ e 4.) At argume.il befot'E , e Boru-d1 pe iUoner • 1s d fu 

l'Z 

~ hnuJ he in~hJ oo ut id. m1 r~ch the !reC011 oo-y 

is.me of w el:be-r if fue balcony ·, i tu::leded whetlier it s ou:M be tn:atod diffomnt[y h,111 apartrneat 

This i.s an is~ e of statutory constnJ.Ctio.n b!ea11se OMC .S.22. • 3 O.B.2.b i ;eorporntes w.b ee 
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to prt1jecrs or pans of 

3 

4 
corutrnctN. The D.:::scripaons fr1 • • ab e A - fl .... .:r , -

• • ru-e C1 Ltl-.::u •Jy tf:i oot!t uf C.Orutruc.t"on .r,Hher-lhan tn 

, : Jlential " " oftlie •ht!cture. The ornt tokes judic" al notic th.t tho c · ty of 0nkbJld · Janning 

a.ld BuHwng web st e tatei~ 1The cost Qf buitdtli6" nPl'mr,.., ; .,. t.~,......;i ·ti!.. , 
6i "'IS........,.. - .. ...,. w~ upou uc oonsrr1~,cnon 

7 vatuationofthe pro·ec • Vflhia fori include ail laoo .and strnmur I ma 1iaf.s~ M~ all Jlghrin~ 

s heating, ventilatr.on, wetoi· .'lfUp Jy, p[t1m'brng1 e]e • rical: fue sprfllkle.rs, el.r='!t'.ator equipme.1lt. I! 

[) Omp://ww\i, .oaklandnet.oorn/go\remamn/oJPBN!OurSenr[cc:s/permits/iimkx .. h.tm) CO'risis1eri 

10 
villi this purp,os1\ ·t e Rent Bo.ar t shoul~ apply schedule A tn t1ro~ er~ a d parr of p.roji:.cts b ed 

• 

• , 1 on whether tl1 • D • criptlon re a.so 1ably describes the physical structu e to b. consh'Ut:t6d. 

ll 

13 

14 

The Board misapplitd OMC 8. -2.030.8.2.b and J e incorporated mhles b~ tocusin o 

the _po ernfal use of lhe b. I .oni s rathe than. the cost of building eh.ab Hirt~ itt.g _fue lmlconi~. 

The ·Boorrl.' ,decision state.3 l er WtJs no alm.se ol disc;[ICtion by• e Ht:mn.g OJFicer fn including 

that expand the wrumts~ li.vabl~ OR:a.1 

11 (AR 004.) { · e· al.so AR 797: W-l 1 .. ) 

Tbj _ ,na,-s lcgaJ ,cuoI b..;cw,sc the Table A .al.ysis concerns the cost of com:lrnctl ~g the 

io Bo:llir<l j.11 o~h CQ ~ m· g . • e fucitseJ. Olfll w.h~h ,ental space i{;. IJSE'Lbk:, livcalilei and 

• 1 h-ab[ ,bh~1 in the ,oontext of OMC B.2 .0-:lO.B. . and 'Jaibl A, lb~ R£:n1!: Boa!d m st foe Orl lhe. 
I 

ieostofc.onstruction. EienifOM 3.2.-.030.B.2.b l rab,]e A. .d' d m1 .rn 11S3.blt, 1 • ble, r 

h:iliita:ble spB.Cej the BMC else . h I de.fin~ 1'hahitab]e :sprn:e' Bnd "habitrml,e room -1~ in .!J! WJli 
%4 

25 tha :mggesr.s they do not includ - e:{rer.' balconies rn'IO decks. {OMC J 5 .20. o:m [Il Hding Ftru:1 

' OI13IL!:UC • on Code~; 1.0 ,0-10 {Plan.ni.ns Cod 1,) 
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7 Th • Board j.'lappiied OMC .22 VJ o· B "!; 1., .. ~ ,.j ~-, , . 

• '' ·"'· u "-''RI ule JncQl}lo fea tahres by 'ng bolh 

the 13 337 sqft d the:J 002 sqft as Apartment 01&!1',;> A· ,,,1.. I'!\,. . • 
, - ~.t'-• • 1moul!i', an aipa.rtment might hill~ a 

9 oaloon_y or deck .• ~bi.e A~ a separate speclfit iit11 irem fm-qElevated Deck!: and B.a-cmi.ies.' 

1 O Vlher Tahle A seE'S ou a sp • ific sc-riptio th.:-!J applies to a proj "'Ct or a rt of a project, th'" 

11 Bollt.d us gi J¢: d:fec to tb :::pedti,c Desoriptiort. 

12 

he BoJtiro stamd that the Ht:iarili,g OffiC3r did no't bus:v his discre ·oD by ·ncht!.li11g the 

lso AR 797:1- .) Th H ring O y 

makes fuc 1al fl dings ,nJbout w :ether a project or a part of a proj~-t h witbj o a certain 
15 

Description. The Hearing Offic:f'! does not howe¥er) have the dl~retioJi to duramerize a project 

o-r a pan of a proj~ct oo d! 011 im roper crher:' . The le· ·rig Officc:r wtd the .Board misapp-li 

the Law by ~&~using on the ·potential use of he l:i.afconies rather than tl eir oosr: of oommctfon ~nd 

19 by t gh• • • i:ffect to the sp cific D~ '_pttM for· "'E1evated Decks aad Ba:l _ nies., '' 

lO 

. I 
N SlON 

) 

Th_ :etitio of 525~65-5 'H de St . omm~rdal Pm , rt~es (the ' Qr::vi:!Opt:r j fa writ of 

m.:.mdi:I!~ dirncting the , ity pf Oillklarr Rent Board to va,es the Appeal De(:isk1n j11 Case No . 
.2.4 

L 14-0065 s GRANTED. 25 
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.liffl 

of! C-Orrrt' opimo I M1d ju ill en eju Jimi 

r o lhe 

tdir 

Cet·Lrn te Exe tic 

At 1he h ·j n on &f2]1 J -, Cl!Ul'L'l 'I fur lhe Developer ~k d t~ Ul • . o 

O/l4 I_ - 558-76l) e 11tter'h m st rn.1.t' y llt';;, 

l .. 0 

ll • 
a , r po-Si 'li'L ( RC l l 2. 

lt 

] 

2.S 
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CITY OF OAKLAND 
HOUSING AND COMMUNITY OEVELOPMNENT 

RtNT ADJUSTMEJ\'T PROGRAM 

HOUSING, RESIDENTIAL RENT Al\'D RELOCATION BOARD 

RENT ADJUSTMENT PROGRAM CASE L-14-0065 
525,655 HYDE ST. CNML, l'ROl'E:RTIES LLC v. TENANTS 

REQUEST FOR STAY OF J'ROCEEOJNGS 

1.- n 

On March 7, 2017 this Board affinned ,be Hearing Officer's May 29, 2015 deeision in 
Case No. Ll4-006S. 01\ June 5, 2017 the propeny owner 525, 655 1-lydc $1., CNML, Propenies 
LLL filed a petition for a wril of adminis1rat1\•e mandate in the Superior Court for the State of 
California, County of Alameda .. in Case RG 17•862841. 

On August 23, 2018, the Court in that case issued an Order gran1ing the pclilion for 
mandate. However, the Order expressly did not direct the HRRRB to grnnl the petition for a 
certificate of exemption. The• Order remanded the cas..: back to the HRRRB for reconsideration. 
TI,e Order expressly did not limit or control the HRRJlB's discretion (I) to direct Ule Hearing 
Officer to conduct a funher hearing, or (2) co reconsider the entire maner. 

The Order stated: 

·'Consistent \11th CCP I 094,S(f}, the coun orders th~ Ci1y of o~~!ru1d Rent 
Board to reconsider 1be case in light of the coutt·s opinion and judgmenl. The 
judgme;it shall nol limit or con1rol in any way 1h.e discretion le.gaily vested in che 
respondent Board. If permined by its procedures. the Rent Board may direct the 
Hearing Officc;;r 10 conduct a fur1her hearing. If pcm1itted by its procedures, 1he 
Rent Board may reconsider either the entire ma1tcr or only U,e issues implicated 
by this order. The court expressly docs nol direct the Rent Board to grant lhe 
petition for a Certificate of Exemption:~ 

The court has not yet issued a judgment or \,,Tit. 

Tenants Julie Amberg. Kate Garcia, Fcmaodo Garcia. ri.fari Oda and Todd McMahon are 
Tenant parties in RAP Case No. Ll4-0065 and are Real Parties In l111cres1 in Case RG-17-
8628" I. TI,cy respectfully request thal the HRRRB slay all proceedings in Rent Adjustment 
Prograro Case No Ll4-0065 until 60 days after the entry of a fi11al judgmenl In Case No. 
RG-•17-862841 f.rom which no llJ>peal or further review ha.s been taken or can be taken. 

The rcqucsl is in lhe imcrcst of justice. h will provide those Ten~lltS and Re~J Panics ln 
I merest a r-:aso;iablc time (I) to decide whether to appeal the judgment in Case RG-J 7-8-62841, 
and/or (2) to communicate with the HRRR.13 with respec1 10 the nature and extent Of further 
proceedings at the HRRRB and.for at a Hearin~ Officer. 

Page I of2 
REQUEST FOR STAY OF PROCEEDINGS 
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13 

, .. · or 
Ten.-nt ~Real ~rt.;cs In lniere • 

PROOF r SERVI CE 

I, Sta.rile)' L, Amb:::[~, de ·!a • t at! .em ~t lca$1 LS yo. rs o age: ;,ul"ld th,u oti or before the 

d!a1e, elow, iflJ co • . of this Req1 :: • F r- ·1ay • f P.roi;;eedif1 was ~n,' . on El-le roi Io . • ng,, iri Ill • 
ma 1oe:r de.sc."Ti • ed ~ 

B .· • i rl:i( Class M. it UnMed St te Postal Service po t .... e· . r,epaid, in ~nvel . pes 
addressed to: fri..:d & Vd!l1ams P . • 1 'ldlord E. f':r"ed,, E:;q., 1901 Harrj. n ,ree, 
Oak mti1 146 l2, Atromc)'!i ib~ .:--2 , 6.5. HYDE ST. • L, PROPERTIES 1..L ·; and 
by Firs1 C llll.St-M~il, . ni.t StBl!1~s f Q , I ScTVk-c oo• J i Lail J effut'!;.'Oll. Esq., . nio 

Depnt I it· At omc; , Litigation Di . isi i\ OakJ.a d jt Aroni y Cit)i Hall, u Floo . 1 
Flank H. Ogawa Plaza Oakland. CA 94 612· Atto.mey fo City of Oaiklandi' s. D'-"partme11t 
oS! Hous,ing :and. Comm nity D vdopment Rent Adju~tmem Program. 

I. dee are und r pc,na!ty of per:iur umfor the I a . o. • the t te of Cal1f m--
Proo of Service i lru and .... -unect ru1 [his dttli3iraliOll , a:r xe ut~ on 
Ch, ppaqua, Ne-. Y ft:. 

.• g 2, of2 
REQUB.' fOR T .y rw PROC F.RM ,G. 

t. at the f mei!:!i:.1i:ng 
,, mtx:r 1 • ZO l :!? Ill 
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l Clifford E. .rJedJ • . g.,. SBN • 1 &.288 
Pri'Bd! & Vnllfo11 LLP 

2 '901 Ffurd o &free 
Oakillnd .• CA. 94612 

:3 .Pkone~ (5UJ) ti25-4J 100 
1 '.Bmwl: ~ed@ftkdwill.iru:t1$.~00l:l. 

.s. Attorm11y,s ,oi FctWmi:e ,s 
RookrkJs.c 1 ~E:11 te, LL tt R.eitiE<e~ LLC 

fi 

7 

8 IN TH!8 mJPBRlOR COURT OF S;l'AJ;'E OF· • LlFORNIA 
JN AND FOR. THE COUNTY OF ALAMEDA 

u 

12 

~3 

Petillo• 

VS, 

u. Cl'f"Y Q. OAir.LANDi'-$ DBP ARI MHNT OF 
HOUSING AND COMMUNITY • 

;t5 DEV - OPMEN'r"Rm-rr"AW'USTMENT 
l fi PR,OGRAM:1 and DOES 1 HR.OU _ 15•~ 

17 
.lilleun gln, 

HI Lexie ·"£1' · -
g, AJ:igcfulut Jo~n-Mar~ 

: Sm-anne "Mil ei·_ 

:w F~: o Ge:rei.:n.J 
~Fliok:Garcl~J 

21 BifthlCa Pen.alma,, 
. .?;,;. :David Pro::jed.oi 

.rnlreAmb~ 
23 rTy er Rilkr1 

1·Iarie0~ 
:U1 1i'l:ldd Me:btfnhoo,. 
is. Andrew Simldn1 

J. • Si .... ~ ... 
. ~ ~-!'~ . 

215 and.DOESU THROUGH 0) 

27 

2 

l 

~e, To.: RG17~8:6,2R41 

~ \VRfl' OF . 
AlJI\'l(l"fl~'OU..JlVE • - -M) ll 

r 
I 
I 
I 
I 
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l 

:2: 

', 
I 

\ 

WRIT OF MANDAMUS 

To: CITY OF OAKLAND\':i DEPARTMENT OF H ·. SING .... 
:3 ' COM11.ifUNITY DBVE ' !PN.ffiNT REN I ADIDSTh:rn.NT Pru)' 

j • TIORNEY OF RECORD: 

~ • 0 .. ARE U -REBY GOJMMAND . immediate y upon receipt otthis 1 ,•:t . , 

ti 1. 80:t asid ant\l vacate the Rem.Ai:ljustment ProgrmnAppi!:aJ Deo1.s'o-n m 
1 Case No. L 14~0065. 

a • 2. Recan.i,jder ·fue Appeal Dams.ion in Cas No; L 1 R00.65 in lcght of the oourt's 
~ opinio~ Ord~ and. Judgment 

1 The Cm.lrt m.H rem, t.1 1~iliction ov r lli:s:pond.ent proceedings by my of a.1'dum to dilii 

n .v~-emptory writ .o_ man am.us IDUfl the Com has. dede.Qmnfd that Rmpo detrt ha 

12 co~Jilied wi~ lhe toll.owing order: 

l, 

Hi 

ll 

Iii 

29 

~o Date::: 

2 

21ii 

.:z,(l: 

- ,c:;OIJ.,_a~ 
~~~ •• ~ [ 4, ' f;i(i 

_§· 1 
~ ~~-- J.;, 

ORD R 
LET 'I'HE WRIT 0-F liAANDAMUS ISSUE. 

, Deputy Clerk. 

, 
it ·uperior Court 

··-----

l 

I 
I 
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PROO. Olf -ERVI B FIR>.; -CLA MAIL 

. . am a ·•,~id • C o o emp . · red in th _ C-ou , of A ( eda, Stat, of 
• ah orma. am ovet· the age uf eif,rhJeen. y rs and am not a tbfa uc ·on .. Mv 
reside 1 e ar busaness ad· r 55. is 90 J Rmi • u ~-,lreet~ l 4th F foor: Oal- 1 , CA 946 • 

n the date be[crw. I t.erved th a:bl: ·hod. COflC ling Hlt: act.i lawYrn a..1, (J2 -655 J-IY. 5 
T. CJV].,fJ_, v. . . ·'Ya ◄ OAKLAND S DB: ~ARTMENl O HOU G~ Afamwda County 

-uperior out Ca!! e . RGl 78.6 4-I: 

·.oTI EO EN Ri:"OF . .f"UDGM. NT NCEO WRIT 

o • the parti h ·~i in s-a:14 at ion bx ] ing the e~v iopc_ ~or co.Hee • r.n aa~ mailing 
foH ~vmg our ordu:;1.a h_ us1n.es:,; P1?-C rces. I am :r adil, .fainih~r, ·th_-rhls h SJ' _ .' 
practrce fo: rollec u g a .d roe - mg cor pondc:. Lce for malling wa.tl the mte-d a:l 
P sml ' rvi e. On the . ( • day that corresp-crn en"~ j.9-pla(.'lt;!d for ol( • -t.i n ~d 
mail~n&,._ • E is depns.ited in the ~di a ill8C of busl.I}es. r1th the ruted States ] ostal 
S ervrne m a ·ea.I.al en· lope with pos~e full I prepaJ<l. 

Th em• op was • _ due sse . s . ttl d and -J di: for colle; ion_ ood ,ailin~ follo g 1 
bu s.ine 81 :rdi11..1ry b :;incss pta • Lie es~ from Oakian .... a.lifor ta, :IJ, Uows.: 

S .£ ATIACHME~ 

PaE t nne Lopez 
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Nam 

Oakfan d CJ ~ Attorn~y 
Dep ty C I Atto .f!I/ ~. ~latrj lllgen 

l(.:i Fl idc: Garcia 

JUilje E. Amtbe r.g 

Marl Odc1 

in 

P.ssi S.imkl 11 

lour 

1 -rank Ogawa. .Pt t.:a 

On.k a l1 ca 'fon'ti- m12 

3921 Hr:1rriso St., /.tXll, 
0 611 
3.9 1 Hli;1 ririson S.tre,~ , tr· 0:2 
Oakl.rnd, CA 94-611 
3921 Harris:oo treet 1#202 
O.at.Jand 
3921 Ha t #302 
Oakf□ nd 

.::l92.1 Harri tl $t7f',eiat1 #30i:'.I 

O;;r kland'1 CA 94 11 

3-92 H arrf!5on Street,# . . 4. 
OaUa 1d, C ~ 94611 
39211-1 ~ rri5 n St.,. #'3051 

0 - 611 
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,· 
' ' --

I 

1 CHffru: • · E F • d; Esq., SB l 18288 
fl'i,ed &: WW.ms UP 
001 Han-iso.'!J. '~t 

Oakhma~ CA 9-4612 
Pnllne'l (:!JO.) 62f ..o mo 

. ail: ome~iiliruns.eom 

5 A~ys or Pet:ltf(l ers 
Roekr3ds,eReal. Fstirte, UC.& RJ • . , LLC 

~ 

i' 

. IL.ED 
ALAM~DA COUNT 

2 20 0 

Sy •·. . •.. 
·- ' ~~ 

ll-1 'fHB SUPERIOR COURT F J:lTATB OF CALIFORNIA 
lN AND FOR. 1lll3 OOtJNfY' OF LAMEDA 

11 

2 vs. 

· rrY OF 0 AKL;ANDlS DEPART1',11EN ,op· 
1 HOU$!MP, AND COM~fUNlTY 

DEVELOPli.1ENT .RENT ADITJSIMENT 
li s rR◊GRP.Jyf, rand DOES 1 TrllW • GH 251 

'1 rn eun'.Bglln. 
rn ~xi Eglin) , 

Angelique JO'Jmw.n..,Mru:1!~ 
9 , Su"i:~e l;Jille:r, 

a GW"cla., 
' '-1-G I . ~ _ill) ''j. 

P'en OZD; 

:r.~ac, 
. g. 

·.· tle: I• 
Oda 

a :ab.on, 

21 

28 

. r 81.mki _, 
lea Slmkin1 

. DO 26 T~O~OH ; 

~ GAAN1™G MOTIO,, ~ 

l 

ffl'O!EDJ JUDGMKN~ 
,. • . . "'G WRIT OF 

: . ·_ .. · RATIVE 'M.ANIJ1AJ!tWS 
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l Tht Motion fur ucilgment Oil fu Wri of Admi11ms , tive Mmtdamus of p titionr.rs 

2 ch:dg~ Rea[ :Estate, ... C & Reinke, LLC ("Peti • on$1\~11j came M for t1g on Jury 

l ,2,~ 20 8 and" • gust~~ 20 S ill D~ 1e.nt 5 l l before the lronorabl Kimb ·,y Co.two •. 

.t Clifford E frl • , of, ried & WiUiamti LLF nppaarad o:n b .hBilf of P' titionm. Jam.ilah A 

s JeffwcmJ of the City of 0aklandis City Attorney's Office~ an>~& d on himalf of 

(i Responden City o Oakland':S · epanment- f 1-• u$mg a:na Cornm.unii y Develop • 

? Re.Pt Adj u tment Prog . Real Pa.mc.1,, :i lnter t we:ce p!l'C!ie.nt in the courtw-om. The' 

6 matti:i· ii!S argued and ~ un.de.r subl-niss:ion. A,:kt consi cxLg !he p.f.cadi~ gs, 

9 Aclm.inistra ~ve Reoor ' 1 I moving ati i ,o, pooiuon pai , ~ents <,f -1:: Jitts ' and file 

1 in ris tJ.njJ.tte,r, th eo rt entered an Or· er grm.irng Fetitioners1 motio,a to 8llf?11WI the 

11 re00:-1·d and then panted P tltio~ . 1ii1 pe ~tioo and mac' n furwdt cifnmnditte dmxi~ the 

u City of oaklandi·s iDepartrurot ofHomiing and Commw:tl · Devwopmen. Rent Adj(fs£ment 

l~ Prognu:n to vacare the App.::al Decfai n in Cas-= • o. I.J4~006J roroe.i '). A copy ,01 said 

u, 0 er is atte: 

15 forth. ID fhU. ooa dimil}' ~ 

Ui TI IB ADJUDGED Al-ID D~CRB _ TIIA.:rj 

1. Petitiot rs shall have j dgment a. , irm Re.s.pottdfillt Ci ... CJf Oakl~d.'-, 

1e D artmeni of 1 ·ousing d Community Devieh1pment Rent MJ strofillt Program, for a· 
J:. • writ of ~dmiri{~tive mand:armm, ~etting eside and va-ca.tlng tht Rem Adjusmi • 't :Pro ~1 

zo App'1al Oecision b Case , _ o. L ~ ·4-0065. ./M· 1,s t:r(µ!Y'{ 

ti 2.· llcs:p , ea shaU raeiotwid.zr 1he A ·peal Decis:~Case No~ L.U--0065 in 

2~ I ght a 'I.be ur,t' ~ op.iru .s, Order and ·'lbi$ J11dpent 

2•' ~- . wrlt-r;if admutlstr-ati.ve .tium-d. m ~ is under s~ sf du Oaurt in 

24 tho fomi attached hereto.as ,,,lb bit B. 
4, Petitfo ers shall rooove oos-t of • fill th.e pre amng party -'n this a on. 

2 

]lJ\00 .itlltn ®.A TING ~ 0110~ PO . rue>u~ ~ ~1.'\111.il' Or AtJ'Ml",t,:.~~~ MAND 

I 
l 
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•• ·-1 

l 5. 

:a rts llitom.eys' ... ~ tmd! tlf Court re e ,as ;and. eti:nnsij"urisdicfion. to detc.m:m1e the i'.IJDmmt 

::i of s oh foes~ if any. 

d This Cour • • Ml r er ,. i!liitd. r,e ~n Ju 'S'dfot.km ovet thl a.efuq m: tit. S'L'Jch time as 

5 Re.spoo.de.n City of Oak au,:Ps Departmenr of Housing and Community Devdopi:noru: 

.Renit Acijus"hnent Pl>ogram fik~ a reflttrl. evidencing th~t it b a complied w::lfu 1he atra.ched . 

7 Writ of ·_a · nt.1!!. 

l 

l 

12 

i:i 

1 

20 

2'l' 

3 

000236



7 

a 

1 

L 

1 

P,.1-tioner 

'!;' ' 

ITY OF O.Af<l . H' • D.EP ART1-l'.EN r,· 
H 1_ -1 ING ID ,., 1'.!Mli},llTY 

E E:.LOPMENT RffiIT AIJJU :rMENT 
R. . GRA..i\11 and DOE 1 THRO OI 5 

Crute No,; RGJ7X 284 l 

OT - " OF JUJ'..lG H . 
· D _ WR.IT 

19 JiUe 

2 0 Joht son-Mar ; 

·--- Qo Oat i~~ 

21 

22 

23 

2 

2i' 

28 

Pe-,fiflloz > David Ptec i ado, Juli 
T itlcr Mari Oda, T dd 

imkin J s::;ii;;.a 

L., and U E. 26 HR! H 

0 RES.P J:-.' CITY OF . ·/LAND'· DEPARTvlEN • FHOU IN"O .\ND 

UE ,•NT .A..DJU 'T:\IB.. I'ROOR ~...I A HS 

· OFR. 'ORD: 

roTIC"EOF AND !.' ,.JA . Of 'ii,,'lU 
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2 

3 

l 

• lC • tl on :-cm 

I e, !£:1 don D e m~Y 12 20· are 

1 

I 

in . 

. l ' 

I 

ll 
IT 
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HO 
KLA"D 
TY DE I:: ~t PM,' T 
'T "PRO ,.fl..l\ 1 

Ri..~'T UJl; r, r PROGR.! M 
CASE 1 ~ i.--00·6.5 

:t.6: Hvn._ T.c,'. lL.rn I EH I E.s L ,·. 

RO. f:IK.D.ING 

On 7 .. '.:;:JI lus D i::J), ~9. Wt.5 JL ·~sion in 
C. ::;e T 5 On _ • 1 r :5 2 C :\ L r opcI1i . 
l . [ r _ a f r 1J • f ·ct dat 
Cali forrti.Ji. of \.l~ .,. R I. 

On A ~OL . lhc \_1~lrf in,. is ucd an rd~ r~mti g 1h • pcri1ion hn 
ma, 11~ OnL ,;:"!i;pre'.-id_ ,JJ ·:re 11h~ HRRRH l ~ • ~u1 he pet1 l n f e 

:n i of 1c . I hr: Offic r rm i."H CiL':-i..:· ~G • lo tlk HR 'RR.B lc-r rccm~~h.1 ' aliorL 

llk • exp lh.'1' limit t1:r c:onlro 111e RP..Rfl b ji_c-t-etion 1 I) tl i. L 1l1 H :ird □,g 
rnn u rt h r -,i:::8nRJ, ,, l ) lo ri:,;,; midtr f _ l i r • maUl."r, 

;h Ur.:kt s.tilli.: '-

:k-111 \~ iLh CCP 11n '· 50). th(' ,, ,n rdi_,r d)e i1y (If 0, • b d R,:111 
U iil I , 0 r C vu:rt 1 ~ ,;,_1p!DIL 11 -!J.I 1.J juJ,l!mi.:nl fl,,;: 
.1w .. lg1ni.:11t ·hull JI i 0.11 11 ·n a.y th• ·ism.:ti,i_1ri k~aUy ,., !ll din rh,~ 
rt:"!!!pu,nJ!,!rit J:k . td _ hi p J ~•res. 111-.; [{cnL B,u.a nrny Ji i;c ~hc-
1 Ii: t:fk:i,; Jijj. t forth ·r ht:r1irm If • rm d.111c • 1n 
p~ ITI' !:dder either th~ llln'C! m~i:tcr m impl\·::11 ,;I 

1 Ike~ l'F 17' 

J l,J U!SL ~-\ ::018 0 er. 

er 11 t·xri, ~~!i ly s nol i:lir;:-c! 11: . ~ Lill Liu: 
i3 C (C j bl'.'mJ;i(i L\, •• 

rt h.~ Ill!!!'~ . ten nH Juhi= A.m· Grr. tn o G I ...-. d 011 fakd 
f ilp I or ,_ gnH'll I, p~ dock ·t~ • N um I 6'-163 in 

I mJ:1 un ul 'aL l ' ·J . _.· Ci)j})' ·D 11,,! 1cki.!11 Rc:gi:,;kr . 

, , in Lh ~ I Llc.h d a! }' cnfor em~ l n: th~ Jud ffi rtit. 

"[' Jt TI! • Juh , ·noc""rg. k,Ui.: G.u ci 1 [ ' rm·d V rcia. . Ln nc 0.□ i"lrl,,': 
r· rt~i.='.>-in RAP C' e, \. L l ~-0065 and re I{~~ P~r i,ea • 111 • -

L L l 1 ,. tsc-sp~c::u· 1 ly 1 , h. 1hc llRRRB .md the Re l =r· U 

•- ~ ll'I i'H iS 
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rm);,;-. 1,.'.dh1 . in ct1 f - • ·• gn · ,1 

c1L, fin· fj dJ or ru . t ,TP~~. 
~ o 1.1 06 60 ( c..½i th(' mtrr 
• J • -P 11m fro. hi<:b 

r1ei-furC'li1 -r ;ipp I or 11 h · b a a•ur fl 

"lfa rcqu • • ir It v,.-i l i:- rum~ f{f.!a Li,:~ l t1 
Int.ere 1 .i. rca5(1n ~mic- tc \\ '1 • 1tK t ,t1, Ren L s•n 
I W!;:!r1!lm ~ ·i! re~ 

H rin.~ n"i~ . .::r 
nd i:, Lt>t I r fm1 g,s !If lbt: ] r B I r ILL .D 

RVJ E 

I, ~'L nit:) L _ m erg, J..:!d P tl ~r;:.aL'S 

d lll!' l:~.km, a 01 y of tht Rcqu.e:s 01 _ )f in . 1,'.J.:::. 

m nrn'<!J d - cnb : 

]. ~d Wili"::m,,;; LL P. An ill "IL1ro1J . Fri . 190f I rni. (m 
, 525. 5~ II D[. T. C •. ll N:RTIES L 

dl.L on or kfo r.: fl...-, 
1.11 fo owin~ , m 1f~ 

..: • I.if ~ n•.1-.· ·11 of pcrJur~ mi-d,~nh1£! la.w ~, 11hc t 1 • f C I Lfo ' , h-Uri,;: fo oin ' 
rr Ii ( o I' -l:I'\ .i • i. true I d . orrc • . a d 1hl ~ d • l.at-ali n i::~«'Ul.e o :"1,'ii.l)· I , _t] 11:J' JJ 

~kla11J. Cr\, 

J C f1 
ll Ql,F. "T OR ST,\Y OF PH[)C'!EKIJ! 'G 
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Cdlfo 'Di;.l • 11 rt:,, - , r l't' Court C t Jnforin.a1i n 

AppeHate Courts Case Information 

( Changs court ✓ J 

152!5-655 Hyde S t CIN L Prop:s.., ll..f .. Cicy of Oal,;~nd's Oep~rtme:nl of 11-lousl ngI ancl Commun ty 
Dei1r k-1 _ -e-n Rem~ A(lju~t,m 1n Pr□gr:a 

01 h,J.orJ 1 
Ca:se Nuf!llt:e r A1 C164<! 3 

Date Descrf,pt n 

Wl <!,'2019 N:)11~ p;imes of IQc:a:1 ru[es a 

proo&lur 

021 • i!Crl ij F11ing ee 

02/1 ,12 9 1hng r _ 
•'.;.\2JHl'2. - f.l P eul nc JCe Ii.en c..a:i, ~llanl no,;il'iM 

I) rule 8-1 OQ{c 

01 

1!-i, 0. 107/ 9 ~)' fl:eal P;,s11r m Inter~"~ J Arrnt.i~g Todd 

Mcl.,lahor1 & Fen; :1Wo - ,a i!lr;ii;;ie 91 jud ment m:;mi 

21121 a 

C ed .:ll'2. JJJ • E. A :--g 

C ..«k # - iO Q(I P .. kM;;,h,.m 

02tl ~12019 ~ I ' nc I d~11ignaJ1i19 ff<:orn F ed 02( JH, ~- l AP Ell.A s·· l)es1glili ~Ing CT"" l'tout 

r. . p~ f,le,d - mrlal <:o 1rt RT DMil~na ,n.g Adm• 1!.>' reoont 

Real P- r m I ~eresl &nd A,:io . an Jul,e AmtiE.'lrg 

l'lrc. I? r 

02,V a 19 c, ~se ,nfon . O;<J ~r.1k en fil d A - i='arty In nier~t s Appellant li . M-:~ aMri 

O t25/2£o 9 CMI ca ·orrn I n s~crnerit 

0:\:J2~~01 AtJp aliQn for M ro '¥l 
1Jr.:d 

27f 1 ~ Ordl;!r wai~•ing I lee. 

:'.13,l'J:l4/201 S F' lle.d, 

03,00.Q0-1 WBM>~ 1hn9 I 

OJ.I 1 '2,{ Ol9 Record on -3?'Pe1;1I • 1lei:I 

firer Pe,r 

f-teo1I ,sn; in I i~re-s.1 and .App :J I ernar'ldCl Ga~ 

Pro Per 

L~ r rro ~ppellar'it rei;at 1'1Q EE!'· ~ar 

r ,;1ed 

C-4 andi Vohj; Adf'!"lliA t.ral ;VE R.ei::ord~~ WJL CT) 
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t<.: ( cmn as lnforn11:UJ 

Ct4/19fif.)i9Reque-ate.:i1 - eX1en:s11:m of me 

1 $/ 01 5' C,ranl~ - :derJ~1vr1 or t,,n 

Oll,•19/2 • 9 Grnni • • extsnsJOl'I of 11me 

o~,- . 1}19 ~ation ",:rrw e· off" ,. ~ee 

II tJ 

Q4..126,l2019 r •· ,iJ return d and ro-sei. 

A.ppallanrs op1Jnin51 :> I R qu~ted or 071221?.f.119 El!,!' g, 
~)' 2-} 

,l\,J:ipellant s ope 1n!} tlfl.e Reques ,Of o, /22lZ019 or 91 
Dayfs) 

Appell nl":J ~ bri • R ue .ed for 07Q;m -9 8)' -s,· 
D;iylsJ 

... Pa a gran c' 60 day,1; 1c: fuo;; ,1 9 FurlhP.r e1:te siOJlS are 
Gt r;i,,,~ platEld •• 

ma1 •gr;m r;ir 13 dBy-5 Q !;i/2 l/ fy h r e-i..t~ll<llic:<'1~ .ire 

nQt conl:efriplated. n 

.. "Partial r ·'. of 60 dB)' • to ~.•2 I i1fl F _her aicecrr . :s a. 
n ;'.)1 CCII• mpill'lfH:I om• 

(itne,;1 

S ICft 8 .. 4J1 'ill~~ !;I J Arnb~ ti. . r,::; - t-e ~"' crn 11 

1n docke: rd ~er, 

C.0,,e-.r C-:,nt,,.:,-t •J Accev..l:irb111 I P•.1olic A,i; # • lo R Jrd5 I 
~(II~ I lnJC:, 

..., 

..J 
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Ldi.1ibn1 i • {.' u rT - .4 .. 

AppeUate 1Courts Case Information 

. 
·). C umn .a:r:· 

Tnal C Ca$.{1 

CoLJrl or 8-31 C ~~ 
cir~ ion 

C s.e C 110(1 

•.!:ieTyp~ 

ale 

NoC 

me. 

RG17 ~ B,ll 

A 5-'{!..#:! 

'- 5--655 H}icle SI.T9lrl CNP, 
D pi!! Hou~ir _ • 

IJSt fll)Qr.a 

CIJ 

fi J20 H'l 

C.:1r&Q> I Ci:,ntp~ U!:1-I A:r. ~• i r I PutilK: -i.C!:"eas ~ Ai!eoi s. I 
t nm oi IJs f-ln~l:l::Y 

P. 1..: j ol' i 

:;,:; - ,..., 
-~ - -
~ 

So 
'::['I - --,:";n 

..... 
w 
:Do 

-.. ---.Jr ~· :! 
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r .. ,.• 

'~ "f oru . 

, L11 1, r 

liam .. co 

lt m · for titiot11~r 
tJ R ch• • g Rt: I , st ,-: - Rink; L . 

"T 

C -MMU ITY ND H ING OP ENl G 

RE 

1 OF K 1D 

- l 52 --6.5 ~ Iyd~ 31. P p .. LP. Case No.: RGI 7- 28:4 I 
RAP· a:se ,,: 14-1~ _J 

L 

14 

15 

16 

l: 

.1 

,.. 
P ·j( n r. 

OPPO 1 10 RF.QU £ ' FOR 
ST Y O Pl EDI -GS 

i _· of ( aikland • s D~panment • H 1.1 in:-. aind 
l'.arn t it. D l pm nr. ~t al., 

INTEi .- 'r 

rNT&OOU IO - A. D -TAT, ME.NT OFF CTS 

n Dec ·mb r 18, 20 I ~. th :Hon. Ju g; J ffr / BL and enteri;d j udgmc-nm 0 ranti11 

'tion r's M ti.on fo • ] nd i::.m _ n1 on Lh Writ o • cl.mi 11 i , rrati c fond mus. : Ua h 

J ud~enl ets 

in ca t n . L 14& , 0 -. 

LI ·1· judgm n~ a d 'f'h \ rit i. ·ue.d y th , . Hl1 ·1 

acart.e th .. Rent • -dj usl! nt Pr r; rn' ( ··R • _ P .. I ap c:a1 

'l Judgm 11' l,,i.rth r ,i:ders the RAP lo re n id r th 

deci · i n .in. it -_ ntlret . The· 1
' u h· · re e-i ·d i:111 td n.:lai t1ed juris.d t _ t • on ( v~T Lhi 

mrtil th -P Iik:s ii retun1 ~hov.dn i -fo ~· n 1~li d, ·ith th W.rit -f hmdo.11m~. 

O'Pl' TI ON TO R .Q 
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0 l ·fay l3 2( J ' . Ri.:.al I ar i ~ in lrtt r,e, 1 Ju Ii · n · -~ 

d and ~ odd • . .-. • ah on. Ji I d a requ . st for th R • P 1 

cro a- ~xhibLt •• •• i • i tru m d rrtcl P.1 of lh {-equ -~ t 

·a.nn< 1 r1 d sh uld l[]Ol ta ' an ' pr -cdmncr. m th.rs mm't i 

th proc d ur, n · .r ti, pu·v,.-i.;;r t • . ta • pr 

r [C onsider u, . 
dly i "th RAP grant llh 1 andi st, s pr c- Jfr1gs in. 

8 1-h hdd in "H1k'flf1 rt C • tu1 -f. l' Vi la.ting a 

~ and. Vltit • Manda mu·. u ·h. grnntin th requ ·t jJ d by lh •• Real arli 

I' d at . r at risk. l {J \/',.' uld pr . th . it • 

11 

lS 

16 

l 

13 

5 

•. TRE U PRO IR£.· .. 

PRO DrG. .TIC .RLl \\I 
JUDGI\'I NJ REQUIRES H PTO REC 

.·hi. ·.h l sta. 

n. idi: th •.• pr .... ei;;!dirt . M ,r impc rnmU ... 

a s1.1p ·im . urL° judgm nl pre .. rnpm th RA_p· aimJ11ori y h : RAP d ~· 11 l hav d 

r t • directly . · ,utrndi a , 1r1 .rue.I • 11 nt and Wru 

l f "'·h ·lb nh Re I ~rti n1 fi • . lf i:_real th • R.1 _ ha· 

-~ and rec nsidet •his ma I''- ·id1oum le]:'!y, The J'. Larn xi 

ic ~i a.r th tthe ~ J' d es ·lt ha\' a • _. to ra~ • pn din.:,·. 

n L g.rimt th requ t: r stay f pr din ·s fil ~ h~ Lhr.:. R ~ J Parli -~ .in h11 L l. 

fl 

N 

ii 

II 

I I 
I• 

y RO • ;Dl·, 
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J 

,, 

5 

7 

8 

10 

l1 

12 

13 

14 

L 

17 

8 

19 

20 

21 

.:.s 

27 

1 

R !fIE . n:v OF O KLA · . . 22 
OF COVRf IF TH~., .· A.TRI~ _ 0 ., ~.J 

, 

, PltOC~EDJNGS FIL. 0 ~:~.d2tAR" , f~.fEt 
I1 • he R . P I ·er·_ lo O nl • !i requ _ t r . t .'\ pn 

. in h1tere l1 lh i.s "' 'uul d plac d1 ity of Oakland at ri • k of brin.::-'r, ~ m ~mpt r 

i lalin! he Jud.gin ru &n.d Writ f d n'nis.trati ·e Marid.a1 dated et::r.::rnb r 

• inc~ 1h RAI 's a:utlio.r:i)' i re mp't b~ th · ·up .. i- -nu l und 

_ -ding..-=; in Lh i math: r _ h C url • ~ J t,.1 1grn nt J!)d \V rit f 

dmiru trnJiv-e M , t1dmm.1, l arly direc l 1 RAP t proceed i re. u id ·rin th i ca ·{;. 

'I he RA i req ired to act pu~1w:mu th - Ju1t m nt nd ·.• ri L , f dm ioi trati e 

. andat1u1~. . ~ such lht: MPs· uld n t • r.:1111 lh C ie l r 1a:y f'1 • _ e:di1ngs. 

ONCL fON 

Th RAP do not ha ie th proc.edu • ·s 'in pla nor th p \Ii: r t sta roceedmgs 

in 11ml mau r. Furth ·r. if th W 'fl!H • th requ st ,and ·tay pr _ din,,,i in thi m tt r. 

lh h • of OaLI 1d v ou l d • i 111 con rnpt f c url • vi ,laHJ "' .a Cm..rn: • ~ Juuigm nt nd 

\\lri l uf Mand n 

matt r. 

.· u b the RAI c utn t - d ti· •kl not ta iin)" pro e dings in tl r.. 

IOLl :-r 
. ltllt. LL ' Rein . LL 

3 
O RE, U ST f-0 S"f · I;, ·p 
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1 c.tifford E._F _fod Esq., SBN 119288 
Fl.led. & W1U £m"J.S LLF' 

.2 1901 :Hmrlson S ~t 
~ 1-~946]2 

J Pb.on.~ ,(510) 625-0100 
Email' ofried@filedw"..Jlim:ms.cmn 

Attom....-,r: for P&till' .. ~ 
R.ockrLcl~ Real Etf , LLC & ~ LC 

1N TH!E SUP'EIU;Oll COUR..T OF, ATE OF -CAUFORNIA. 

11 

TN A.ND FOR.THE COUNTY OF ALAMEDA 

Case No.! R017-8!iq8 l 

~6SlmJ JUDGl 
GRAN1INGWRITO 

Y22 

MINIS'l'RATIVE lit • AMUS 

I 

lTY 0-F OAKLAND1S DEPARTMENT OF 
:HOUSJNO AND COMMUNITY 
DE'VELOP~ • -Nt RENT ~1\tmN'F 

l-5 FRO~t .ll/e.CI DO , S 1 TBR.OUGH 25; 

R.e,sporuknls. 

1.' J ll,6till E Ql:in~ 
e ~e: l1glio, . 

Ang1dl.que Jo-hnoott-Mm~. 
~0,Miltcri 

1 • t;l;iflru1do Cfa~a, 
• • t¢ FJlck Gax-OiP1 

ffi!in(;a Pcnalo.z , 
• ,.:'id Freci dlil' 

Jtl! ~ Amb~g, 
rywrutm' 
~eOda; 
-~d Mo.~ 

Andr:-ew Sim.km, 
J~c~ S:imk'·a,, 

2· ruld))OW, 2i6T _ Ol!OH O, 

lkal P..aatie:s ln fute:rest. 

M I= 22 

• ll,.l'lP"i"lili.10.!o,f m,r"Ci,,7 FrfflJU!)"'~~o nm lJm'._ 1' OP A!)MINJJJ.ln.ATIVEMANDAM"~.S ttrPO'MBNTG,w-:L'L uwcr ru • U1-~ UJ.~ • , UJ.'fil,;{11-,1. .,.,'■ll 
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' . ,, 

2 i r 22 

l Tht Moti l fur Ju gment on the Writ of Ad,ni:rum tiv • M amus of ltfon~ 

2 Roct:ddgc R:ca.l Es~ LLC J. Re.iake) LLC ('Peti • oaem~, camm an for b mng o Jufy 

Z57 2018 and A gw. • 2~ i 2018 in llepartrn~ 5 H hi::fore the Honor, bl~ Kimberly Colwell 

liffo d E. ·Fned, ,of Fr~ . & , m1am L 11w -~1-ed on b of Petitionet:S, JmnHah 

5 fo I rson, 6 the Uy of Oaldand ► Cit) ttorneyle Offioo:1o ppem ed. o hehaff of 

vi RespQndent Cily of Oaklrutd.'s a.Ttme of lroUBing and Commmlity De:vet ptnmrt 

, Rent A4jus ment Fmg1am. Rea1 Pa:rties. in lntc..1:t.9t were pi:ts~11t in the wurtroom. The· 

Iii .matter WH:S , d _nd takt:a u dru· ubinis.sio.n. •. ftm+ cons.idtd.og ·thb p.leidmg:siJ 

' Adm~nlistttlt 'ltl Rec·_ rd; Eill rnovin illil:ld opposition pepersJ ~"lln:um _ ~ rui file 

10 in -..is m!lttert the court entered &n Order gr mu.Ung :rtUti n rm.if on kl gm ,t the 

u :i;ecord w d tli6n gtan : Pe 'tlone.r.s! v=tifo.n and.mo 'on for W'lit of mandate di~tin,g fue 

u City o.f akumdJ • Depmrne~ of H ~mg and·· o.mnmnity n-· fo,ru:mmt Rent Ar;tiuilm.ent 

u Progi:am to vacate the Appeal Dccidon m Cw.e N~. • l ' OOti:5 . 1Ord~r1'), A c:c,py of Mid 

~ Ord is a~ - ]1 reto M li:.xblbit A , id Lt1corpo ~ d b~refu by reference as 1ho ·.' .b, t 

5 rth "n _ll. Act:01diqgly1 

l G ,1 IS ADJUDGED AND OECREJ3'D' 'ffi.AT, 

11 1. Peil ~ • ners h U have Jud~ .aphl l Resp ndeot Ciey er O • md ''s 

t I] Depruimmt of Holl9ing and Comrruudt}l' D • •dopment Ren Adju ~ Progu•m~ for a· 

u writofawnuw µ-aClve mJand • u ··ettwg -side and vaom ingthe RentA.dju tment Jll.gr.mn 

20 App.eal Declsfon in Oas· ~o. 14-00 5, JN 118 iffJ,A.fJo/11 

21 2: Re ~onde11it slnill eoonsidsr the A.pp • ,l D~c.l ··.~Ca No. Ll4~·006S in 1 

2l ' light u.f d}e ootl:l:t1:S op , to.t1Si Ordet' and fhis. JuJgmoot 

it tb.t t"oon att ohed hen~to.as . bibi B. 

4. 

2 

RIDGMBNl GRAN11N .. MOllON FOR JUDGMP .. :wr ow nm ,w.rr OF ADMINI.S, TLVB MM{OAMUS 
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1 5. Pe.ti ioo • .may s~ ptll.Sll-0.nt to an a,ppH:ipu.ate n~e d mo • on. an a,; @rd of 

2. its att:omeys1 • ~;, dth1s: Court.Ii ~erve~ d ratai.ooJutkdimfont,o dctl0fil11nt the amount 

ofs ch f-6i3S I 
I TQ:is . urt cl fl.ii r~e.rve and retain JurJsdwtion mttr this action uutU Buoh lime as 

~ ~pond~ t City of Oakfan ;s. Dcpru.11. 111:rd o Housing and Community Dcve opmw-1 

6 Rent Acijustment Program files a re:rum ev'ltleJlOIDg that it has oom_plte-d wiJth the attaclled . 
,' 

r Writ oi Mandamus. 

ll 

12 

!? 

19 

20 

21 

2.2 

2 

Jl1DG mN GM.l.JT G qom fOR..ruDo1YIBITT' o 1 OP AtlMrNJS'lllAT.IVE MA m.AMU 
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L •• 

.2 

7 

IIJ 

ii I 

1:3, 

l4 

lti 

n 

l:S 

19 

SUPERIOR OURT O 'Tlm 

25 HYDBSTIIBEf t 

AND ORTHECO ¥0 AL.MEDA 

PROPS,LLP No·. RG 17-&52B4 J 

ORD (I) G • MOTION T 
li.ffiNT t1ffi RE-CORD AND ('2) 

OR.ANTING p' nTJON FOR wru OF 
MANDATE. 

Dam: B/21.Hi 
Time: 9:00 am. 
Dtlpt.; i l 

hei11.mg n E/23/.1.&~ in Depro.tnmt 5·11 o:f thlll - u!'l, 11m Honorable Kimberly Colllffl:11 prr::s· di -.. 
2(1 

Cmmsel <'l)Jp~ilted on~ lf f Petitione1· :;mdon bd1al:f of esJlifmrJents-. • ~r consi□ i:ii ,ion o~ 

. 
. g;miw ill: -~ mini~ l ve cord i GR.ANTED. The ctit[an the De:velo.por for writ of 

000251



~anda.!fea• • ~ 
• • rreo~ng ff:]~ City of Otdr ;md_R~.rntBom-d to' varak! th App 1 Decis'on 'j~ ~ '!.eA/.itf. 2 

' 2 LI 4•0065 is Gf1.ANWD. 

3 

OPPORTUNITY FOR}' ITT'--HBARING RIB.FrNG 

The court's tenrati,re dcdsi'On u.sued. before the 7126/ 8 hearing framed the iss~8 

erently ~:a as pr~111too by die p·· ic,~ .,nd il[ hi:-hell~ frl:J . tb.c parUes indicated tfuat ey migl:1£ 

8• 1 ·ant suppleru.enlal brlefirw: dependJ g on the oUkome of lhe .rr;otton lo alllgnirmt The 011 s 

ued. before die 8/JJ/18 b.en.r[ri,g srn:rtd: Iha the wurt wo. d p · ·mh Ere 

HJ I opporturul)' fo:r p t-futaring suppkmenuil bti~fuig if any pi ly requested ~pI~ti!T br· di11g. 

11 (,Mmwrch Heall i:!arev. &r!Jnriar{!fmN (2-000) 78 Cal.A p n. 12S2, ]286.) o p1..rty r~ed­

i' 
rupplienrel:lla! bricfu1g. 

11] 1 

14 

EVID :rn 

I.ti 
'Jbcoourt GRANTS di 08'Yeloper':s r~~t on 511/Ut for jud". "abn:ri a.ce·o ·aro~~ 

11. (llidis 1-j) . d Heat" g DacitlotH (Exha ~12.) The oourt GRANTS tbe D~c,fn~r• il'e:quest CJ.'1. 

LB •. f 11 fu j udj(l[ll □aCIB of Tatiles A~ a c. and D (Em 4.-1}, buJ, aoos ti!Jlgrncnl the ev ckal' 'i 

.!I 

21 

2] 

·nte cowrt GRANTS 11& City':; req~t ~ 6./111 ~ judkfal llOtwc of Hrariog Detfam -. 

'fltt: ool!l GRANI • fuc: City' rtq ·6/W 8 ta ~□ppl~nt ~ rcoo d 'l1 lhe 

rmr--.sn "p -0f the Rent Board neeri.rl~ Thls-vras pa l. of tbe e. :· fil:lc:e fill.di Wl:iB ppm:a,tly 1Jm~lt 

inem,r. 

Tho l1rt DBNIBS fue ,city· s tmp!icit r,eque,st oo. 61l/18: ro supp emen • Ut() rce-o:rd wirh the 

Decla.c..ttlo.n ofD.a,id HarlaML Hada ccec' ed befOf Ille He r1 officar, (AR l 6:17-157:9,) 
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EMns Cityef&~Jnse (2005) 128 Cal.Ap_p.4Cb J 123, H44.) 
~ 

e· iCOUJ. , ·ORANTS the D~velope 's «:q sl m 612.5/J 8 for jurlidal nott-ee ·o: H • !lli1Jg 

, MOTIO. TO AUGMENT THE RECORD 

10 'rhe City argu.ed tha the Oeve4op~ • itsd o ti11ai.1s .n:dinmislnili . remedies ceca -se ll 

1' ~ fulled to argue to the Board thm the Hearing Olfi~er fulled to prop&ly app[)' Ttilile A when 
l:2, 

ca.lo le.tjn,g dleeos· fnev1oonstt1•c:tion. (City OppG.a 9-10.) At thehe~on 7'2·6118., 1he 

I. 

5"14/[6 mat ised tbe i ue at~ {, -1 Appeal BrieF)_ Th~ City Jm.IlIIt oooocoo tbat nt 
1:5: 

16 Appc Jmef w~s in !it~ i¼dmIDktr@tiw ricom. 

17 

I 

t3 

On E:110/1 S the Deve· 

dm:' ' t - th.re proDe3S or i oo 1d nnl. in f e exet'C!Se of .rea~m •• bJe diUsenoe .. ha1.re b~im 

~med befOP' Cho ~dmrni9 .afrvc d~sloft 'MM made.. 1 {£Wa!ri , C ty of ·~n Jose. (200S) 128 
I 

tlit1 wu tl~ • d ·rn· ttte bel!fmg officer, bul .r.tt.her coocerns-e Wene fl go]n,g to the prooedural 
~ 

"2~ I iSSl ' of~ die DB ·cto~ ised &n, issu~ wi1lt he Hoare. 

·-
~ 

. ,. 
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' 

The 00,reJopsr's Notke o Appeal filed 61[ &/JS rni~ ttie prim.a:ry f.ssw:e J ~~~ ' - = 2 

2 bailCOl)f ~ ,S~(l,l,[l!d he ·,nchlded not lne secondary i:s.ime Mwl.ellwr if the ba' 011}' ii!;I ' cl_ ded 

3 it - ould be kieated d~!fermtty tlL0fl apmrnent SPiK(!!, (AR 108.) 

The Deveio_per'S' App ar Brle i flJig stamped 1-1RECEJV:ED1 : rtY OiF OAKLAND RENT 

ARBJTRAUON fROGRAM ·:;m 16 MAY • · PM ::52," Tiu:: stamp .I ! silln.e ~s ofr.~ 

1 de urnrmts fl!Bd v 1th 'I ~!11 .Bo11:td. {A 35J 6, 72, 1'0.:a.) The hy bas prt~i::nn:d dec.J:ar:: tloa. 

testimony hrn Ci!y,e.mploy _ Kciuh'Mlso.n ~d Ke!ly Rnsh that~ City h ~ no r«:oni of 

rerej,/ g cbe Appeal Brief. 1w.:i r-eal part:ie-s-• • • re 3!lso ~mflhvide4 • e anch1r,g thr1t tl '¥ 

I· nave oo r,ecori'.:I ofU· _ Ap~al B ·er. 

II 
Th trnJrrS)l;dpt cif me Board h.e i'ng 011 ti I , ituf te~ that the Boom discus:s-ed th~ 

I. 

14 

a]).mrlleM ~e. 
Ll I 

TIIB motron of tbe Do.vclaper to au_gt11e.n . too admini:strativc reCQ?d with the Appe Brief 

.fa GRANrE-D.. The Appeul Bnef i file stamped as r 00-i.ve b1 tn-e B d. This Qreilfl~ ~ 

rrn;nt or appCi!.lable roe . , eStlmyt!VB.ly fLL~d for PWJl~:i: o: • the l&O-d;rJ Lime .limlt , 

l(l lhe. fi.lwtampoo d~tti'1, 1 be .Cit}r has .not 1>r~d t1i'. df nce •hat~ ~l4J M the vclop~ . ·sea. 

.tJ lite Clty's self ... ftle.sramp p~re to, file-sramp the b,rlif bu thrm foited ro.le1We a c:opy widi lfu! 

n . 
c·ty o ijhm th.e Dev.c:! pi;,!.': ,f.s, fled t e. fite St!¥ p oa the A ;peial Brl~f. ~ ' ou~ funds Uta.I: the 

1.:1 
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H Y 22 ,,_ 23, 

1 FACTS • , f'ROCBDURE 

4 

1 

. De e::lo~r or ·rs, p edeo:sror ·n • I :ere.st iembiJitated the property I _ ilt'ed m 392 

l-larrlson L f, Oaklaruil CA. l..he Dc~]op sp t appro>:l~ly 850,00 on the pl'oj 

e De;• oper theri ug e Certificate of .El:em,tion f m the Rent B ant so • hat i , 

• .u:nle: at the propett)1, 'OMC 8 • 030.B.2 :states~ !'hi ~mler 10, obtain an e, emption 

6 'b~ on .s~1 ntia.l :rehahi litatiOI4 M cr.w.a, m~t ve ~pr.::1 t ~ minim uni of fifty (SO) 

'9 dit -•.rmgc b.asic cost for new co:nS1ru~ttr0n for rehabiUtatiou project .1rnd perf-ormi;d s bs~1;11.ntiru. 

IQ wo.J!'k {l!!l. 

ll 

of v±denre. Mfl. ira, attam y fu te - t I slID1i1,rei'J T b . B, Nhloh is: Qu erly Co fode~ to 
L,S. I 

,11 City 'tlfl e.rln;g M ager f d! . Bureau of Ih1il -·~ . awtd Efarl.m. The Hearml!: ,offi,oer did il.6t. 

nc uded. {A.R.2 d6-22, 

A g,;im t following the Pl~ti 

by· l'he Tuhle BJ 11w QwLr etly Cost lmkxec9. (A . 228:&-l 1; 22 :7~11. Ms. 1; ra pteS t 
23 

--ed that~ He.arlog ,ffic,er sliould itin mrutio cak:ufaliom;. (Al :no: ~ 
24 

25 2'L .} '[]eve.loper's u1 se objected. 
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J.be .x' JI Offl.ctr ~id! j,at.heoouid tab omcial 11otfoe ofTab.lJeB i he v.<1~ .!il:lt~Pa f • 23 

2 rouse it :n his • lcu!~ttiO.Jil.S. (AR "2J.{1:2J.-1"Jl:27.) The H ·Bg◊ffooersald that h • w.a~ 1.1nawaro 

3 of Table B um.iJ ttr~ day of the hearing. (AR 236:H-16.) , 

Ccrttfic;m; of &emp • on from _ he ratt con1Lrol. ordi . {AR 12 -131.) 
ti: 

7 
TJ Deve np""· rough revie b,y Ute Rent B~rd. On 12l8116, he Rent Board heM .a 

9 

to IS UE CLA.RJFICA TI 

ll 

12. 
duringtl1 1 whet.lier the Board violated ih ~ 

IS 

itri= s.tan d. The third is ne i~ 

IE Pe.-dtLQl'I wh.i.l Petiti, 

20 fft0CBDURE3 -AD (SS~iON OP . ABLEU BVIDBNC 

The: fil&Utll!Mt~ ,OD 1:e admi53'foO tif T· J B tJiS eviden«i pr 1$ tb1,1t it is a. dt1c1m1ent 
·, 

llt t kS ' t:t evrdette: , Al ~S.$00 ~o , OMC t22.03{1 .2. inoo~aral~ t:tol.c ... sued by_ 
13 

lht: chie::" b~jJdj i□S.Pfclorl 1 s fue &ub~ n 1 st.111dard. 1 . • o e~ Lf the ta:bles l!;I't; ~ 
14 . 

oocuu - 1B deli ri ad 1:n the O If C, ~ they are imorpo Ced b , am1 ei'{tert:si-ol18 Ci:1( tbe o.r&nance 
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R - r 
't' or 
I; ~, 

I sign' fu:. nimiteAi.on tli _Uhe ooort ttl st pro vi e _parnes the oppomi lty to pt"',i. -nt in-gu~-e~J" 2 -

3, 
p ;::seated by parity. 1(fawlt(1J'ch Healthcare ~. ' i:tperiM G1u-rt (2000} 7& Cal.A.pp. fh 1282, 

5 

i5 

c.au:.troned fua, evldence ,If scJ d "rnay11 b • excl11:_ ed. a matterofpo!iey ccmst _ 11, 

B mat -· di.scretlo:ns 1 , d pmmttre-d the Hearing off~ to admit ff id • r:;e ti a.twas ;rn)f dh ~d 

9' ,7 ays. be:..ful'ie th he itln-g. 

tt· its ownp~dures &nd aibcr~ it~ru!Cre "rut ,Nnenit cons! ered ab-!e Be :n 1iwugb.lt w s, o 

Ll 
-rnreloserl e, -n days before die he-acing. 

IJ 

w.mJhl t.ake ofticiel noliet -~ f -~ able . Official oocioe .a.pp6MS lo be equr lent to judici [ notioo 
l~ 

Mil ju iti~l noti • is. basis o thi;;: !lrlmi.ssioo _ ~ ev· dmci::. The.rofOfe. tht:re H no mi1~rU 

r T81Jt B frt['{J Jdenee' as 1,1 tttiedl by wnrte!IS -ill!ld t -kr judi I I 

TebleB. 

TAB. ~ li INTO ORDmANC - TA TORY INTERPRET Tr01 . 

21 
0 ' C 811.000 B.2 ates: 

I • ,. 

. . 

23 
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Ii 
2'lH I Y2" ' 

omi;strnNicm for a rehabllttation ·project anrl , rfunn : subst1!.D!i • wmfcm " P 

2 

3 . ' 

b Th~ :av.era · bll!sic cos, or new oo . _ r lon shaU be deter~ vis.ing; trilile-.s 
' 

i~ by the.· cili.ef lm~liling i spec or e.pp]kabl~ for the t· m~ period when the 

. 
S'Ubsblmial reluihllihrtiD",m wa.s c.o-rrn.plered. 

'1 

ill 

· • 'tim-e JI •i~ w ~ t ~bst iru. rebahilitlltiom. was ooro:plete-d. 

.2-0 

21 r;Jfu-.::.tlv 1/'0:9, T lbloAJsi • d"~ ilie_ ·~[l:iLli rniif,foSpoctm-. Tab. A:st.tl:esth,;adt 

22• , Ffeethre Aug 1 .2009. • Tl1is SUS¥ ~ di.at tt ia efft.otivc untiJ :re_pkmc:d by -~ ta:b!e. cm 

2j ks •. jng, · it}1 E:ngi • r: g wTo.naffet Harlm w11Si iked ifT:atle: Aw~ iltite latest _-. le put out y 
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Tub n - ·,..i ,. c. 1 Q ..... ,.. _,.~t ·r-..l~ . "r,,..' 'L. •-_ B ·u._.,, A. -t- t,._ .. i ·1 ,.J'..~_~ ... J 9b' ;-,1 ,~ 2 2 PM I : 2 3 e ~ LS :Loe - 1LC{! ii!,R _ UllltGI~ - " .IIIJ...... ). tID.1.t: IW;, L")II.I -...... [li::I~ □ -'-"tl.!1- 'lt 'Jo 

2 from M~! V!::ituation Se'["l/lteS.. Tlie:r,~ ~ oo indlca!ion di.ell ab!.e B vr.is '':issued hy he didef 

3 lmi.dinR impecior.·~ Whm ttShfyiug., CHl)' Engineer mg, M0.110g8! Hadim ,denlifi _ Table B :iJnd 

ref'e[tt:d tn it as "'lhis oourtc 1hQ1: we use." {Alt 15. :27 ) 
5 

matter of~ b-y mncorp Jt'i g Tabl 9 -· o the ~~ t! (he s11bstanfo,e tand~rdl 1.t'hen. it w· 

and Tab e B was n t ' • sued b'/ the, cltitf bui , i□g inspteGt.ar ." 

Ii 

12 IN"CORPORA.TIO - OF ABLE B mro 0. · INANCE-D PROCES -
L3 

Li 

The IDereloper made d"sc-ernable argument bi;:fure'tle Htarlng Offi er {AR235•2J6) 

('lld the Re□t • iMd (AR '/M '73.~) and in this oouL1 (.Rt:pt)i at 5) &at the Bo11:1d v.ioliited. due 

prooe1is byfe.lllitr: kl adequat ~y <lisc·o-se tht exist· • of Tablr; Bio Pe!~t oo·wlt-en l3etltione 
Ui 

17 wi'ilB i;iiMIJ"ng ~d ,,::.;i,ecufo1g fue wh :bLlita'lfo,n project. The. 0011t1 ~et'Ci~3 ltS [11~-imt 

1 j lld m::nl in 11.Qmiderln,g issues o ad~qt1at .ijl.01:iee due process... (Tqftl 'IJ. Co:~uly ,of T: ~ 

icondut-1 prohibH:cd illl.d, hey must l)lovide a :mm 1 c·11· gu1,i:fo !li,aUlSt whlch C-Qndoot can be 

uniJl,mtly ~- by oou :s d ooml ·st tthre gtllC' . (Mortlw"' . State lJoord ofEthrartian 

(19'6'9) 1 Cal.ld 214 2-3 -231; Zuoamu - C zy O'f Pa~l'1' (2011) 192 C~lAp . -2&9, Q 

2:S :3 09, · • ~tttile:rfy :an ortUnIDloei mlJM :suffickntly -• to g,..,c person l:Mleq a e. ooti oflhc 
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Ii.[ 

P I= 23 

2 tteiimbfo s.omc~.1• (Amaralrv, Cl~ Carp. No 2 {2008) 163 Cal.Ap th. 1157, USO; Pet.ronal 

~ Wai.e:rcrafl C #Jton v. lJ()ard of~rww·s (2(102 . 100 Co . - p,A!h 129', ! JS .. ~ 3'9,) 

9 dtlimtble ~ource. 'I-, \Vh -n 1esufyin,g City Bn~nefillllg .an Harlan w s· -,1 if TaM .. A • a 

.g "'the . tc.at m le p out by thE/l c·~ ruid l!'.liS'M.':E'.ed "'Yes,, that' lhe tilb[ .. we Clilfill,]J y fill'S~11 

Hl -(AR.146:2: M:2.1.) Cit.}' Eng_in.r.:e:dns l'llrula.F Hru1 et~o ide.ruifi. a Taibl~ B lllrl rcfem;d to it .as 

u 

12 

u 

14 

ms k barlr,B Oji 4J2'JI , 5. B~ie • ~~ Hem:in,g Of ~-. ilie lkv-:: oµ s c□unlir::I _ g . • hat the 

Hi Brnldi " L'lepr&i.mem did mt make . ~b~ !B _ ru.lab e to the pt5hlic. (AR n5d 9-2 :1.) Btfure . ' 

ll_il 
Tbat's ·~hibit A" rat~ ;ha e Uevelopi=r '"reli d 1;1n lhis Tabte A and lbe ooHc:i.red I wh-M Ms 

'20 I 

oj~ct w • oo~te<l • ,. ~'IOU d be: c::rempt, ti (AR n4: 17-23.) 

TJ .. Cit}' • nd dlo :~n~nts pn,:semod no • ~...:: t~ T bk B " •.11z at1 i~othe: efi□able" 

CNJ'' request B1-1pplem the teoord with the ecbu111.1ion of arn-11- Thilt no~d. tl.e 
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The ooun find'.s mat die Developer di~ 1101 wasive rrus argument even 1hough it ll eg J 2 2 P I• 2 3 

Z c~ arly _Pff;5 ~, this: ugmnet14. to lli Hearing Officer 11t'ldl to dJ. Bwrd. Ti ~ "f enl!Dt'::. 

1 Rep~enla1ivti Ms. MJr~ did no dj l,o~e Tabl B as iwldi;;n e ve.n days -efore 1he hearitJ.:r 01 

m-;;:1,~ of1'aWe D. The-rec,ord gert.i: that Ui'.re • e,.,elo~I!' oos.tcd 01.rt the projcor and TCpl!iOO 

7 
• or th.e H lllilg Office· ·nearwg, on _, reasooah!e :a s's.um 1ion that Tablr.. A \Ws tho mdfild 

11 Onlinanoo therefore did Mt ive the DeveloJ _ mir w· ti.ir mat I· 'ble A w~ not ilie ~ 

u I 

agalnsr vm.ich the. evidence -of ex_pelilre wo £d be mG llftd nJ Cftg,t i wool-d he .modified by 

IS 

l~ !Z□,0-00 IN IN\! JC'ES, 

17 

LB irtv ices, The City acknowled • i tbc H~.r" .g O:Ul er and B.otw app - w ha:ve _ ~ a 
. 

19 c~k11fati.o:11 ierror. (Cit}· Op_pt) at 9:X-15.,) Thi e: or did .llot affi>.:ct: the BoMli i,.s. di:: • ~fon. Tbe 

2-0 ii!PJ:Jm'ffit SU, 00 C111lcul..ai1fon: 1,:_r,or does, r. affeici tbe court• ecision cm me "titioo. 

i1 

ll 
INCL SfON O • DE K -PA 

';r!l iric udoo born tbe. 11 • lmetl!t ~lJl:f.!··· and the deck and oalconfs~ce., 

2o 
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I , 

1 - BP ARA T, TI;_IB.A TM •NT OF AP R MENT SPA CB A.ND DE K/BALCONir SP CE 

Count -re: rrls 5tate _ _property, w~ B. 37 'I-ft ~247.) The Dev~fopC>t 
~ 

rehabilll. ted dl'C lntleanies, whi are dd.Wonal O"l ft 

T ·, Je A iliffe :.n1i_ .es run ' _ iffeiffit 't)exiiptiruli"' of cons .cti n. Ta e • induded 
11 

7 uApartmen s o "'.at 127 ~ ". 1 lev&wd Decks and ~~cmtd' spill.Ce at 1 11. l ~ qft, :and rnaey 

other ~criplions f spa«. The Heatll'lg Office-n.nd the~ - d hotb dec·lied to tn: t tb the 

'9 l ,33 7 .sqft i ,1.etJo1 ~cc ~ ilie 1,002 .sqft deck/b lrooy 11. e as 4' Ap111 ment space,., ( 

1~ l2, .} 

lJ 

Lt1 

-P.etmoper has' n.ot _ •aivcd .t is argum.tnt. At fue hearing, bcfuta th R~'l:g Omcer, 

PetiCLonN iil1gued thM the caktl!ations. shoul. ©:CID • the-d.ed· p~. (AR ,) In ll' bri.efr.nK to 
Ltii 

1, t'he.B1Jard., reti rnieJ;" .ac-0ep~M tb ... "tl e l ~ Oft1cq; used the: ~k sp i.:,e, bu argu~ • at fue 

LB tiemin om(i f oul.d Ri\!'C! tbl Cl,J}atcd '1t3 Elevated De,;-..b • 

•9 (Br".., ti10d ·~ Board on.~ ll.6 at page 4.} At ~ugmmm befor th ard, "lionon:abed die 

primary 

. COD)' i:. 111ctudcd 'V1'he.1 ' r it sh. il.lkl! be I d i:li.ffi::refltly than ilrtu~ t 

23 

Thi i an i.ssmi of &'!!JlUt,ory c.-onstrucf□n b cause O' f -
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As a matter o ,. 

1 projects bi.'!SC.d. . whe :.r UJe Desci-i • " m bly ~ lbes :the ph ical structure t(~ 

J co structe Th D seription • in Table A :e defin· by 11:he Ciost of nstmctionrather,than tii 

it 

'j' 

and Bui.hline 

vcl_uati.on oftbc pro' Valu01fon • lodes all I bo and stru¢ al merifll , . od. • l lighM 

(http://WwW2. oakla)lchwt.comig(m;mmCJ~ervicies/permits/lade .b ) Co9sistct11 

wiOJ lhis puq,o.seJ th.e Ri t Bo;;rrd hould p ly scbedtile to proj~r:rs and parts f pro· :ts based 
. . . 

12 M whe her ~he De"9crlptio·n reasooabfy descrlb -

LJ 

l ◄ 

The Iloa1d.mis!1pplied 0. C 8.22JJ30.B 2.b and th incorpo d tablrcs by focus' o 

tlte po ro_ial of tbe baloonle::s rather thllll me cast cl' '1 uiug or reha. ilita. • n he ba.! onies. 

1,1 (AR OD .) (S:ee .so AR 797: l 0-1 J .) 

Thi5 u • . k~ error be. a'U:i the ,'abk A analys oos.t of.cc11111ucrlng a 

. oard 111 o ~ co texts. mr~t be focwscd on ~er r~J)fal gpact is us M , live le, and 

2:1: 

cos! of construdjo . E CIJ • OM 8.22. .2.b :1nd Ta'bl,e A did oo=icem seb e, liveabte, r 
2} 

s lhat sugge,'l tbey (1 r .incl : e . ·0.1 balconies ru dee -s. (OMC 15 2 .Q O [Buildj 

f. 2 
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As 1.u11.arrerofsta.Mory oonsm1ctioD, t City nru glw -f~Ho J IJJJ/J 2~ 0 •1 I~ 23 

·i -c teg.w.'es in T:ilbw. A. If a ~ii! al 1'0escmiptjon" a:r.d a spec:rfk: "Desc.riptionH bOith Bpply ro a 

~ 

6 

7 

oomsmmUun pr,o· fd 0-r to :a part of a 1:anst ion _p1-0: c-c.t, 1 e® ,· e: City s.t ive e t to the 

pecffw ''])es i,p 'on. 1 (Co11 • . on lmrta~ of &Jn Jf)se . R~· Sj!y {"20QO 2 ~.4,fb. .301 j, 3101 

Gia~'t • v. oCutehtin 199'7) 16 Ca1.4fu 469, 47Mt418.) 

Thf Bo • • mi.sapp1ied OMC i.22.00iLB.2.b a11d tbe .in.oorporated ~hies by reatLng both 
. 

B the l 3 j.331 • 1md 111-e I 002 s ft as pa:rtment space, A1d!.m.1gb. ao ~ent mi f ] ve ~ 

' 10 ~~ 1i b e A sets: out · ~le ~rl-ption ifrM applies. to • , ,project or a pw'l of a priaje.Lli, ~ 

1 •1 Board nlU~t &ive flied to the specific e.'>cr1p ·o 
. 

12. Tbe E . l stat! . that the He.'!lin , Qffu;~ did 110 ~g{ISe his d is-crcrf.on by ina:Jooit1g cliie 

u 

n-sc:r~p 'lo The H~arit11 Officer ~ notj hcw,1e1ler, have • B disc.re 'on to ch:arae-tc;Iize a projeet 
M 

17 •Or a part of ai ·p ~ . cit oostd 00. impro •.• trittr.ia. Th~ H:eitril1$ Offieer 9Tl.d he Booro mi.sap,p(red 

l!,'I by no ,gi'\'in~ e~ · to the .sp • 'fim-Desc:dpt'onfo 1!lewr- Decks ruitd _akuni ,.., 

:20 

ll 

Petition of 52:5--6 5 Hyd Co :roe,rda1 Prep ies { •T~evelopcr ') for w.rjt of 

2:'i l.l -0065 ·s ORANrTED. 

'l6 

u 
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nsisti;nc -, itl eel' 094..S(fJ, Y 22 

2 reconsiderthe ~se illl light ·of tile c ' pi ·o, mid j~1dgment. be ,llctgm n haJI no fun ·t or 

control in any my the • • ion I galJy Vtsrtid • - reScooru.fffit , ,o;ml!, ]f mc:ri d by irs-

Board may· dm!Cl t ~ Hearillg f ~ o. -o 1c a , rthr:r f Lf 

ed s, • Ren :o :cl may roem1s'der either ,h etttire matter' 01 ly tfte 

& miip lc9i d hy tWs. older. Tke cau:rt C:t.pre:Ss·, • daesmrl dfrec-t tt. .... Rent 1Boi;l:1d to rant~ 

8 pethro for ill Certlficatc· ofEx,emp "on, 

t lheh~ng on 8/2Jf1'81 oounsel the Deve1oporMke. tha fut c u t o.rde1i"fhc R.el~L 

ptocfe<lirig.s gl ·en that lite llivt-lop~r rued. _ ~-; • 011 for " rufi , of 

11 exemption o U/1 ( R 558 76 ) and the er bM be pefidj fur alm st fotla' y s, 

n CouJ 1 £ r lti;e • icy id not obj ". to rb reqU!.l&t. Tbe com C;J;lCO ag • ili -Rr..ent .-oard , > 
' ' 

.IJ 
1t oot1sis.~nt wil tb.G p.roieed tre~ 111 OMC !8,22.120 and Ref! 

M 
I Adj ~w r . Prog · . fu:.gul ttm.s 3.22,11 o fill<l 8.2.l.lJ~. 

u • I 

20 

'.i!2. 

23 

26 

, . 2 
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. XOR COURT Of Al.I ORNIA 
COUNTY OF A1 . • tJlDA 

R 

' Y 22 1 = 23 

Crue ~~ 525 Hyde S,13:ee CNML P~ l P vs. Cify • Oakland 

l) Order O GmfilJHl8 Ml)tkm. to Al!gir~ I e Rec.o1'd and 2J Or.an.ting Pcmi n fur Writ o 
Mandhte 

DECLARA TIO Of SER VICE BY M.AlL 

I cl?'rtif ,th • I am l!Ot ~ piufy-, this.. d dl 11. true, and corr,c.-ct cQ y. f •hit , 1 
fon;:oine. Order 1.) G1anti ng Motinli'I ~o Augmelilt ·the Record nd 21· Granting Potitlon for 
Writ of Mandate . • _ -• Hoo, firi , . - i po:s, • ~· prep W, • tK':aledi eM•thli . ddr~sea .i . 

h ,wn bclo by pluln it for en!' di ~ hi.mplog Jlli(.~fl'ln . with iftn:p:.:.' d r:u:ii:tage, :' d 
millilin,g oai. f cJ:at~ ~t. ti:. b\!1 v, in tbc U ,Uecl 'n. m ii,· t· Al111medQJ (Aunty, C!llirornuti, 
• oHuw.kli , bndrird tourt pra. ~ca 

• 24'1015 

, 1 t:iib & K ~ F, Cw"d~ _t-,o. Se. 
~ ·92 [ JlariisrJ~ Su~ - ' #20:2 
_0akJ£11ld, CA. 9,· 611 

I ilea Amt g,?¥0& 
]~ ! H;;rr~an SbiceA., U il N1M 
Ce & rtd , .. CA. 15 t 

~ t1. ·e OffmfCt4Ik of dti _ Sttperi Court 
By ·it . ooti s~mti~ Deputy c erk 

-
Todrl ~n d i,,.1ait0da;, Pro-
1~21. ~rnro;'I Sirttrt 'U I if304 
Oak:'.l;u,d, CA g;.4i)j,11 
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•. 

CJiffo.rd. B. Frw.:1, lls('h SBN n 828 8 
1 Fd.ed & Wu Hams LLP 
2 1901 Harrison. Street 

Oa..ldMd., CA 9.4612 
J Plrtooo: ( 10) 625-01'00 

Hm0:U: cllied@fl'.terlwilliatrls:.oom 

~ j Attwne. ;s fat Petif oo rB 

Recla.id e R.ellll &UJ.16) 'LLC &. ~l,~, LLC 
61 

'1 

□ I AY 22 

e 

9 

lN t .:m. SUPERIOR Cotm.T OF STATE OF CAL1FORNIA 
IN AND FOR Tim COUNTY OF ALAMED 

11 

2 

13 
v. 

. .t crry OF OAKLAND""S DEP AA1MBNT OF 
HOUS: -0 AND OOMMUNilY , 

L~ PEVBLOPMENT RENT ADJUSTMBN' 
PROGRAM. and DOES E HROUGH 25 

Hi 

' iJl,eun Eglin, 
1 • Lmi.i E;li.n~ -

Re ·on~. 

.An· ique Jolmso-n-·Iww 
' 9 ~~ Mm~. 
;;1:0 17-ei:rna.n&:i Gaxcln, 

Katc:-. Eiek Garcia, 
1 BiaiicA. PeMfo-%£1, 

;2:2; D:;i.,,iid Fteciad-01, 
JuJic;;~ M' . 

:.13 • Tyler Ritt«,' 
Marl-:::Od 

Zt1: 'foddi McM~~I 
2'::i .A.n w _ irnlcm, 

Jesslti& Siml-:'n,., 
2 6 nnd DOB$ 25 T£rROUGI-l 401 

29 

I 

WK POSED) WGl.1' OF _ 
ADMINISTI -11VE ANnAMOS 

.. 
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1 

l. 

201! Y 22 

l 

2: To: CITY OF OA K'.LAND'S DEP A.RTMBNT OF HOUSING AND .... 

3· •.· 0M\il.lf.NITY DE\.'ELO~ RENT ADJUSThmNl' OGRAM AND • TS 

~ I ATTORNEY OF RECORD: . 
5 YO, .ARE HEREB,Y COMtu• l.tS.i.'!111.J· E.D :lmmediatelfy upon ;rec6jpt oftilis writ to: 

I 

15 I. Sot nside aru1 va.¢ate t'h.e 1\ent Adjimtm.ent Progr'31ID A , ~• Deof.i;,fon .in 

1 I cj~ No .. LU--00 . 

·B • 2.. Rceomid,ex tho App_ef!.1 Deci&.0t1 in Cast. No: L 14-0MS 1n Hgh: <lffhe, courf s 

i opW GI) ,Qni« Md Jud~ t, 

o The Court will retain jm:i.sdfo • on over Res;pondenl pr-o-ceedi_ngi by 7,,ra,y o,f a return' ,o his 

1 1perempunyw.dtof:mrindttm11s ootn the Court h~s dBtermined tfutRespon ,.,nt has 

5 By V -,I . 'OJIIOlla' Clod; ' 7 .,-. . 

7 OIWER 

LE" TIE WRIT OF MANDAl~. ISSUE. 

' I • • 
20 D re,:. r~o/1'~ 
2J 

~2 

I ;fl 

'WRl.' Ii' .A.n'MlNISTD •tt.VB M J,mA.'M.V 
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11:10 

HO 

I I 
_ Ii 0 

I 2 . ~I!: Nl AH .M ti••' ' 1 

¥ DEV "l.OPMN -~119 NU ~: J ,~H 11: f 5 
ltA.i\.'t 

0 • • 1'10~ Il(JAJtID 

RENT ·DJU TM f P.RO ~RAM 

CAS: L-14-0065 
525 655' . C m, PROP R.Tl~ LL. v,. TE . A ' " 

On Mm~h 7, 2017 lnis ~ af le rfog 01 - dec.im n ;n 
0 5. n June . 1 7 t ow .or N •• L, Prop. l.'t: 

• LL iion fa J . ril · m.iui ndat in for the, t ce of 
Calli nl of Alamc-d n,,, in C re &4 L 

0 A LI! us 31 20 l 8:, lh m ln h l • e is.su d n Orde.1: t'iMllting the pt:ti·lion for 
n11,mda , Ho,.V0vei" lhe Ot • cxpn.: ~ly did ot dire-ct the HRRRB tn rant the pi::E:it'o f r a 
, .. rti fr cate of exemptfon. The Ord r _ ·umrl~d he o e t • :JCk to th· H . R.B fov rec011 -j<Jerat~on. 
Th. O1ifl r expres..sly thd - ot limit CIT t0nlr I th HRR.RB';s clis ·r ion n tu, di' cnhe C~ITLJ'I 

m.c r to 11d1J1:t a f 1r her h.c-.tnin,g, w· . ) to rroons.i-d:1...r cl:e ·ntire n aH~i·. 

" ' nsis ent with CCP 10-94,5( the to rt . • • tltc Ci~ i:md Re it 
Boar l i reoor.is1der lhe cl)se i ligtu ol' tht! ourt's a au j n·rl:: 

ju<l o .limi or control in -Hny wa • tllc. • . ion] ga . d in l, 
·sp . lf rmi tc.e<l by its pr I;! dur , ih Rent B ard m~y dl ,-ec.t th 

r l oat·t · c.midt,i;l i.er h ring, If erm i te ' by it pt· . Li e 
t B • t· Otlli5L • 1; n (j Ill 1C - r or cmly ti e-i~u atcd 

th s order cu 11 y es not u-ect tl . Rent Bo.u'CI to gni it Lh 
. iti® for a C •Ilcificat.e p. n." 

cm:bcr 12' 20 l 8, I 1 CO ii.Ir L~! • Ju • g.Jl11!=1lt which • I'.! J, nrat,;;d. b i·-e r e-111; ce Loe 

AU!:!,L .., JJ, 2· 1 1"<k:.i-, qu ed ,b,ovc. 

• :cb 7, 2 n. t'l,tS Juli • Amberg, m do ,,ar 
• ::J[JP _ , n t Th1.--i r a p Is ~u~ dockc1 ,,:d ,rn Al:S 463 in 
mif,1 Com 1 Ap~ A .. copy oft (I t.-er of 

c n Lm.Ll aP:J :s ~'I.Laehcd Thci , C'.J [)nl of th J11.cl l,!.lilent 

Kat • • Mru:i Oda-an i. ·' di Mc Maw, • 1·~ 

f , um L patties i l'I R. o. L 6 • s In h~I st l n ~;;isr. RG~ I 7-
62841. TI1 y l'CSJJ _ . _u,.. l B enl \Jjt mc111L Pr . . gn-1,n ~t - .di 

't or2 
D1NG· 
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• J 

iJ!J 1)te diu ··u Rent Adju_.s· m of· ~ro 1· ,m Ca No L 44h16 ... , 1111:JitiI, O d..a •~ 
3 lil'l ~1 jT1dgmen:t in C _ o. RG-t.7-86 '841 _11u.l ApJ1c: l .i c-No. Al 646 • 

11.n fortJ,cr t_.,P • i or· t'urth r r-. ,1fo1,1• J..1 I 'JJi tal eu. 1· c;rn !bf! hi! .o:-a. 

The ~QU ~st ~s in lht: inLtrt":i o j us:tice. h wiU pro .. ,frtc tho:sr,:. • •=rnnt.s an Re-.a Pi:lrties I ti 
t 1 .s:t a reawrt.ahle rune Lo~ nmuni. ate ilh tl HRRRI ·, ldlor e: R.ct1t Adjus.imenl 

Pr g1·am with n:s_p, ! m the: 1 'l'1re and e t of frut, l. roee .flinQ~ a the 8 ,rid/or a,t a 
H ting Otlkcr. 

ln Inter -L 

T, S.taniey L. -· tnb g declare lh· t .am ~tl 1~ st 18 Y\' s of 
tlate' below, ll ~PY f lhl R quC3t tor ~ ! , Proe01Jd. 1g!i" ·wm; se 
manoer de.sc!'ib 'ti. 

, 11d ilia o 01· befort: • e 
on e. followin , ia ·11 , 

s ~.ht· I ni ted • t s Post l S rvi c,. p{_ sLll. e pre~"ti d, in en I pcs 

• ·ied I Will" Lm L LP,, Att n Uffi. xt: E. , rleJ, Es ., 19 l f ani n ldand,CA 
9 GJ2 LIOJ'I\ Y- fot' 52., 6 • f-:TYD T, N1vf" . PR PER I ffi L 

R }' Mc • add.co _; i.dana l 1 

l de • htre u1 ckr naUy rietjury 1.mder ttJ " I a ·s o t e tac f • • I i.l'umi t nL th,;;: h goin;g 
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CITY OF OA ~ LAND 

BUILOI G'" 2:50 FRANK H. O(JAWA PLAZA, SUITE 5313 • OAKLANIO, CAUFQPNFA 94iti12-2034 

Hous.ing and Cu rit:r, -r~• eveloprn~.ni Dep.artmenf 
Ren Adjus1 18,it Program 

ORDER RE HEARi • .. · GS 

TEL (S 1()) 23(3•J121 
FAX 5 0) 23.S...,61 S l 
CA Rel~y SeN"ke 71 

Case NoJN!ame: L 14~065, S 25,655, Hyd~· St '9 N L Prop ertles LLC. v. Tunants 
111 a:~0328,Amberg v. Roe k Ii dge Rea I Estate 
119 00811 0082, 0083 0107 0110, 0119, Garca et al. v._Rockrldge 
Rea I Estate 

Property. Address: 39:l"1 Ha rrls c. ~ St11~et, Oa,ldand1 C.A 

Bae ground: The Re-nt Adjustment Program received a request f,or a postponemen of 
hearings on June .25, 2019, ragardi11g TH:lc-00.81 et al , and ca,5e number T18--0328 on 
the grou ds that e ·ssu@s are substa n.tiail ly m, i!ar in. these c ses. Ther:e a~so rs .a 
pen •ng cas l 1- ~0065, remanded to the hearing office by tlhe Rent Board. 

lhe Board a 1rmed th~ Hearing Declsio n in 14-0D6 5. On June 5, 201i 7. the· ovmer filed 
ii 1petl'tro11 for wri! of ~dministra ive ma d a1 - in the Supenor Court Alameda Counly in 
RG 7-8H2 841. Th,e Court r,emande the cass lb ack to the Rent Board for moons i era. ion 
o he iss e of an oomer e:xemp .-on from th Rent. Qfdjnam::e, 

T e tena • ts have app aled t • e Superior Court judgment I cas@ RG 17-Bo.2 841 o th:e 
Galifo rn ia C ou.rt or Appeal I A 15B4!63 nd mque t a stay o • "he~ remand h ea rrng in L 1 • -~ 
006 pending a final decision by ~ e Court of afp[Peals. 

Th Rent Ordinance Regulation 8.:22.1 O(A ets fo h the ;'Good Caus43 
requir me nt for pos . on€:ment of a lhearmg Sectron, 8, 22. 1 O(A) states. that. a 
postponement rnque t sha I b.c. mad!e at the earf es , date possible after receipt o the 
notice o.f hearing with supporting acumen tation attached. 

GOOD CAUSE APPEAJRIN'G1 the Hearing sche , ule fo June 25. 2019, is, 
can celled, ~md I.he rerr'land hearing in l ' -0065 is st aye pending - mi na I decision by the 
Court o A · pea s i A 1, 564,63. _,.,., 

DATE: May 2.9 2,01 '9 

BARBARA KON,G-BROWN, ESQ. 
Sen or Kea ring Of ice r 
Rent Adjustment Program 
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A.rfdte\\ Simkin 
39'.:I Harrison s, •3U5 
Oakland.(' A 94(, 11 
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Julie Amberg 
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Oakland. CA 9461 I 

Kate Garcia 
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Onkland. CA ')461 I 

L1~ R◊rocro 
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Oakland. CA 9461 J 

000277



.:., .. [ ri;;iHl -:l =,f;.j, 

ak], fld _ . -A • :> J I 

Ria Cn,7 
.W: I llarri ;J rn_ 
Dall d. . . l I 

f- 1-.:, P nh use 

Li. _ 94{i I ! 

·uz:.HHlt \li le 
.39· 1 Ham son t i:! ;;!() l 
Oa}:Ja,nd. C .\ 94 l 1 

T · cu • HITTI 

3921 n 
•fakls 

• d l\'kMahon 
2 l I I rrison St ~ 304 

l1 

T ler Ritter 
:;o 1 Uarri-.:on Sl 1i, O"" 

all u.nd. . • 1 1 

7.o • Hridg 
3'!P1 H • 301 
0 klaud. J 

. mi hM v.:ith the Citl f akfand • s. p:nr i{'.e f coll • • rrt1 ' d _p1 
f,: m Ui, g. l nd r th.al pr.:.Lci.i • art r.: "d pe pl~- d i t' e mail C:{ H . i n 

rec pta. l d s rib~ abo,·· ~· uld he Jid sited m 1h irut· I: tes a~] ·w· h 1h --~. P st.u] 
Sftlll day ,.,,i th first cl.ill. s p~ sl.igi; t er ·o fully prepaid. i Ill tht.! rd.im-u- _ i..:our~ (1 

usmcs. _ 

I d ]are I.III er pem I y of JXrj y und ·r 1.h !a'\v-s uf h 'tale 0f Cali orni ~hat the aibovc i 1r . e 
and c IT~l- Exe U1 ·J on J llU. 04, ,?O l !J 1 l akkm 

000278



1 
 

Filed 2/26/21  525-655 Hyde Street CNML Props v. City of Oakland etc. CA1/1 
NOT TO BE PUBLISHED IN OFFICIAL REPORTS 

 
California Rules of Court, rule 8.1115(a), prohibits courts and parties from citing or relying on opinions not certified for 
publication or ordered published, except as specified by rule 8.1115(b).  This opinion has not been certified for publication or 
ordered published for purposes of rule 8.1115.   

 
IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

 
FIRST APPELLATE DISTRICT 

 
DIVISION ONE 

 
 

525-655 HYDE STREET CNML 
PROPS., LLP et al., 
 Petitioners and Respondents, 
v. 
CITY OF OAKLAND 
DEPARTMENT OF HOUSING AND 
COMMUNITY DEVELOPMENT 
RENT ADJUSTMENT PROGRAM, 
 Respondent. 
JULIE AMBERG et al., 
         Real Parties in Interest and 
Appellants.  

 
 
      A156463 
 
      (Alameda County 
      Super. Ct. No.     
RG17862841) 
 

 
 Real parties in interest, three residents of an Oakland apartment 
building (Tenants), appeal from an adverse judgment in this administrative 
mandamus proceeding filed by the owner of the building (Owner).  Owner, 
after making substantial repairs and improvements to the building, filed a 
´3HWLWLRQ�IRU�([HPSWLRQµ�from 2DNODQG·V Rent Adjustment Ordinance, 
pursuant to its ´VXEVWDQWLDO�UHKDELOLWDWLRQµ�provisions.  Following a hearing, 
at which Owner and numerous tenants represented by counsel submitted 
evidence, the hearing officer found the dollar amount of qualifying repairs 
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and improvements insufficient to meet the exemption requirement.  Owner 
appealed to the Oakland Housing, Residential, Rent and Relocation Board 
(Board), which upheld the decision.     
 Owner then filed a writ petition, which the trial court granted, 
concluding the hearing officer and Board had made several legal errors.  The 
court remanded the matter for reconsideration in accordance with its 
rulings.1   
 Tenants challenge one of these rulings, as well as an order augmenting 
the administrative record.2  We affirm.   

DISCUSSION3 
Mootness 
 :H�ILUVW�DGGUHVV�7HQDQWV·�FODLP�WKDW�WKH�FDVH�KDV�EHHQ�UHQGHUHG�PRRW�
E\�2DNODQG·V�HOLPLQDWLRQ�RI�WKH�substantial rehabilitation exemption.     
 The pertinent circumstances are as follows: 

 
1  The remand order states:  
´&RQVLVWHQW�ZLWK�&RGH�RI�&LYLO�3URFHGXUH�[section] 1094.5(f), the court 
orders the City of Oakland Rent Board to reconsider the case in light of 
WKH�FRXUW·V�RSLQLRQ�DQG�judgment.  The judgment shall not limit or 
control in any way the discretion legally vested in the respondent 
Board.  If permitted by its procedures, the Rent Board may direct the 
Hearing Officer to conduct a further hearing.  If permitted by its 
procedures, the Rent Board may reconsider the entire matter or only 
the issues implicated by this order.  The court expressly does not direct 
WKH�5HQW�%RDUG�WR�JUDQW�WKH�SHWLWLRQ�IRU�D�&HUWLILFDWH�RI�([HPSWLRQ�µ 
2  Although the City of Oakland appeared in the trial court and urged 

WKDW�WKH�%RDUG·V�GHFLVLRQ�EH�XSKHOG��WKH�FLW\�GLG�QRW�DSSHDO�IURP�WKH�WULDO�
FRXUW·V�MXGJPHQW�DQG�KDV�QRW�DSSHDUHG��DV�DPLFXV�RU�RWKHUZLVH��LQ�WKLV�
appeal.  

3  We discuss the relevant facts and procedural background in 
connection with our discussion of the issues on appeal.  
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 Owner filed for a substantial rehabilitation exemption on November 10, 
2014.   
 Three years later, on November 28, 2017, the city enacted a 180-day 
moratorium on such exemptions, which it extended for another 180 days so 
staff could complete a report with options and recommendations.  (Oak. Ord. 
No. 13523.4)   
 The staff report, dated August 14, 2018, discussed three options³a 
three-year moratorium allowing further study and analysis, restricting the 
exemption to vacant and uninhabitable units, and eliminating the exemption.  
The report observed that most rent control jurisdictions no longer have such 
exemptions and provide other means for owners to recoup capital 
improvement costs, which Oakland also allows.   
 Following a public hearing on September 17, the city council extended 
the moratorium an additional 180 days and voted to eliminate the exemption.   
 On March 21, 2019, the city council adopted ordinance No. 13523, 
eliminating the exemption.  (Oak. Ord. No. 13523.)  The ordinance amended 
Municipal Code section 8.22.030 to read in pertinent part: 

´$���Types of Dwelling Units Exempt.  The following dwelling units are 
not covered units for purposes of this chapter. . . : [¶] . . . [¶] 

 
´���6XEVWDQWLDOO\�UHKDELOLWDWHG�EXLOGLQJV���7KLV�H[HPSWLRQ�VKDOO�DSSO\�
only to buildings where the rental property owner submitted an 
application for a certification of exemption to the Rent Adjustment 
Program prior to October 20, 2017, and which have been issued a 
certificate of exemption from the Rent Adjustment Program.µ  (Oak. 
Ord. No. 13523, § 1, A(6), underscoring omitted.) 

 

 
4  :H�WDNH�MXGLFLDO�QRWLFH�RI�WKH�FLW\·V�OHJLVODWLYH�DFWLRQV�DQG�WKH�VWDII�

reports prepared in connection therewith.  (Evid. Code, § 452.)   
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 There is no dispute Owner filed its application long before October 20, 
2017.  Tenants assert that not only must an application have been filed by 
that date, but such application also must have been granted by that date. 
 The plain language of the ordinance does not support Tenants· reading.  
(See L.G. v. M.B. ����������&DO�$SS��WK����������>LW�LV�D�´JHQHUDO�SULQFLSOH�
that the plain language of a statute LV�FRQWUROOLQJµ@��  As a grammatical 
matter, the October 20, 2017 date pertains only to the application for a 
substantial rehabilitation exemption.  Moreover, the ordinance easily could 
have stated that both an application for such an exemption must have been 
filed and a certificate of exemption must have been obtained, by October 20, 
2017.  It does not, however, so state.  (See The Internat. Brotherhood of 

Boilermakers, etc. v. NASSCO Holdings Inc. (2017) 17 Cal.App.5th 1105, 
1117 [although legislature could have defined key term of statute to include 
certain employment action, it did not do so, and court would not read statute 
as though it included such definition].) 
 The most plausible reading of the plain language, then, is that the city 
council established a cut-off date for exemption applications, thus allowing 
timely filed applications to be processed, but barring any further applications 
and ensuing exemptions.  
 THQDQWV�DOVR�SRLQW�RXW�2ZQHU·V�DSSOLFDWLRQ�ZDV�GHQLHG�E\�WKH�hearing 
officer and the Board.  But there is no suggestion in either the ordinance or 
staff reports that a timely applicant receiving an adverse ruling from a 
hearing officer would be barred from pursuing either the administrative 
appeal expressly provided for by the Rent Adjustment Ordinance or 
foreclosed from seeking judicial review of a Board decision.     
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 We therefore conclude, since Owner filed an application for a 
substantial rehabilitation exemption well before the October 2017 deadline, 
the instant proceeding is not moot.  
Order Augmenting Administrative Record 
 :H�QH[W�DGGUHVV�7HQDQWV·�FKDOOHQJH�WR�WKH�WULDO�FRXUW·V�RUGHU�
augmenting the adminLVWUDWLYH�UHFRUG�WR�LQFOXGH�2ZQHU·V�´%ULHI�RQ�$SSHDOµ�
submitted to the Board in support of its administrative appeal.  We review 
WKH�FRXUW·V�RUGHU�IRU�substantial evidence.5  (See Consolidated Irrigation Dist. 

v. City of Selma (2012) 204 Cal.App.4th 187, 197²201 (Consolidated 

Irrigation) [affirming order augmenting record, as substantial evidence 
supported WULDO�FRXUW·V�finding that memoranda not included in record had, in 
fact, been submitted to local governing agency].) 
 The motion to augment was made in response to assertions by the City 
and the Tenants in their opposition to the writ petition, that Owner had 
forfeited an issue³specifically, that the hearing officer had erred in using 
one construction cost figure ($127) for both interior living space and balcony 

 
5  ´A substantial evidence inquiry examines the record in the light most 

favorable to the judgment and upholds it if the record contains reasonable, 
credible evidence of solid value upon which a reasonable trier of fact could 
have relied in reaching the conclusion in question.  Once such evidence is 
found, the substantial evidence test is satisfied.  (See People v. Johnson 
(1980) 26 Cal.3d 557, 578. . . .)  Even when there is a significant amount of 
countervailing evidence, the testimony of a single witness that satisfies the 
standard LV�VXIILFLHQW�WR�XSKROG�WKH�ILQGLQJ�µ���People v. Barnwell (2007) 
41 Cal.4th 1038, 1052.)  A WULDO�FRXUW·V�´FRQFOXVLRQV�RI�ODZµ�LQ�FRQQHFWLRQ�ZLWK�
D�PRWLRQ�WR�DXJPHQW�´DUH�VXEMHFW�WR�LQGHSHQGHQW�UHYLHZ�RQ�DSSHDO�µ���Madera 
Oversight Coalition, Inc. v. County of Madera (2011) 199 Cal.App.4th 48, 65 
(Madera), disapproved on another ground in Neighbors for Smart Rail v. 
Exposition Metro Line Authority (2013) 57 Cal.4th 439, 457.)  However, as we 
explain, we are not dealing here with an issue of law, but with a challenged 
finding of fact.   
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space, rather than a lower figure for balcony space ($41.16)³because it had 
not raised the issue before the Board.  At the hearing on the writ petition, 
Owner provided the trial court with a file endorsed FRS\�RI�LWV�´%ULHI�RQ�
AppeDO�µ�ZKHUHLQ�2ZQHU�had raised the exact issue the City and the Tenants 
claimed was forfeited.  The City declined to concede the brief was in the 
record.    
 Owner therefore filed a post-hearing motion to augment the record.  
This was supported by a detailed declaration of the attorney who had 
prepared the administrative appeal brief and had extensive experience with 
Board filing requirements.  He explained that he had instructed his staff to 
file the brief, RQ�VWDII·V�UHWXUQ�WR�KLV�RIILFH�he/she confirmed the brief had been 
filed, and counsel was handed DQG�UHWDLQHG�LQ�KLV�SRVVHVVLRQ�D�´EOXH�LQNµ�ILOH-
endorsed copy of the brief.  Counsel acknowledged he had reviewed the 
administrative record after it was prepared.  But he had not noticed the 
omission of the brief then, or later when he prepared the memoranda in 
support of the writ petition as he had had no occasion to refer to it.  He also 
recounted this was not the first time he had experienced a situation where a 
filed document had been misplaced by the Board.  He further stated that, at 
the time, Board rules did not require service of such briefs on real parties.     
 The City opposed the motion to augment, submitting declarations of 
two city employees that the city had no record of receiving the brief.  Real 
parties also maintained they had no copy of the brief.    
 After considering all the evidence before it, the trial court granted the 
PRWLRQ��SRLQWLQJ�RXW�WKH�FRS\�RI�WKH�EULHI�SURYLGHG�ZLWK�WKH�PRWLRQ�ZDV�´ILOH�
stamped ¶RECEIVED CITY OF OAKLAND RENT ARBITRATION 
PROGRAM 2016 MA- 4 PM 2:52.·�µ��7KH�FRXUW�DOVR�observed neither the City, 
nor real parties, had provided any evidence that 2ZQHU�KDG�´XVHG�WKH�&LW\·V�
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self-file-VWDPS�SURFHGXUHµ�EXW�WKHQ�IDLOHG�WR�OHDYH�D�FRS\�for the Board or had 
deliberately falsified the file stamp.  The court ruled ´VXEVWDQWLDO�HYLGHQFHµ�
VXSSRUWHG�´D�ILQGLQJ�WKDW�WKH�>2ZQHU@�ILOHG the brief and that the City 
inadvertently mis-ILOHG�RU�ORVW�WKH�EULHI�µ��,W�IXUWKHU�IRXQG�WKHUH�ZDV�´QR�
indication that the City intentionally withheld the Appeal Brief from the 
DGPLQLVWUDWLYH�UHFRUG�µ�� 
 On this record, the trial court·V�DXJPHQWDWLRQ�RUGer is amply supported.   
 Citing to Western States Petroleum Assn. v. Superior Court (1995) 
9 Cal.4th 559, Tenants FODLP�WKH�WULDO�FRXUW�HUUHG�´DV�D�PDWWHU�RI�ODZµ�in 
granting the motion.  Tenants misperceive the distinction between 
augmenting a record with evidence not presented during the administrative 
proceedings and augmenting a record to ensure it is complete and includes all 
materials that were presented during the administrative proceedings.  (See 
Consolidated Irrigation, supra, 204 Cal.App.4th at p. 198 [pointing out the 
´LPSRUWDQFH�RI�GLVWLQJXLVKLQJ�EHWZHHQ�GRFXPHQWV�WKDW�EHORQJ�LQ�WKH�UHFRUG�RI�
proceedings versus documents that might be admissible as extra-record 
evidenceµ@; see generally California Practice Guide-Administrative Law, 
´3UHWULDO�DQG�7ULDO�RI�0DQGDPXV�&DVHV��§ 20:195 (The Rutter Group 2020) 
>´,I�SHWLWLRQHU�FRQWHQGV�WKH�UHFRUG�FHUWLILHG�E\�WKH�DJHQF\�LV�LQFRPSOHWH��WKH�
DSSURSULDWH�UHPHG\�LV�D�PRWLRQ�WR�DXJPHQW�WKH�UHFRUG�µ@.) 
 Western States does, indeed, place constraints on extra-record evidence 
pertaining to the merits of the matters before the administrative tribunal 
that is proffered after-the-fact during judicial review.  But the case has no 
bearing on a motion to augment of the sort made here³to correct the 
administrative record to include a document that the trial court found, on 
substantial evidence, was submitted to the Board but was inadvertently not 
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included in the administrative record.  (See Consolidated Irrigation, supra, 

204 Cal.App.4th at pp. 198²199.) 
 $V�IRU�7HQDQWV·�DVVHUWLRQ�WKDW�2ZQHU�GLG�QRW�VKRZ�UHDVRQDEOH�GLOLJHQFH�
in seeking to augment the record, we must presume the trial court found 
otherwise as there is substantial evidence to support such a finding.  (See 
Madera, supra, 199 Cal.App.4th at pp. 65²66 [in connection with rulings on 
motions to augment, appellate court applies traditional presumptions on 
appeal, including that trial court made all requisite findings where 
substantial evidence supports such implied findings].)  Moreover, ´LW�LV�ZLWKLQ�
the province of the trial court, sitting as the trier of fact, to decide factual 
questions such as reasonable diligence and the persuasiveness of the evidence 
presented,µ DQG�ZH�´ZLOO�QRW not second-guess the implied finding[] made by 
WKH�WULDO�FRXUW�µ  (Id. at pp. 71²72.) 
 Tenants further PDLQWDLQ�WKHLU�´GXH�SURFHVVµ�ULJKWV�ZHUH�LPSLQJHG�E\�
the augmentation order.  But they provide no specifics.  As the trial court 
pointed out, augmentation was not sought to bolster any merits argument.  
Rather, it was sought solely to rebut a claim of forfeiture.  We fail to see how 
WKH�WULDO�FRXUW·V�SURFHHGLQJ�WR�WKH�PHULWV�RI�the issue, otherwise fully briefed 
by the parties and based on evidence indisputably in the record, prejudiced 
Tenants in any respect. 
 Finally, Tenants spend considerable time rearguing the evidence, 
urging that the declarations of city staff should have been given controlling 
ZHLJKW�DQG�WKH�GHFODUDWLRQ�RI�2ZQHU·V�FRXQVHO�VKRXOG�KDYH�EHHQ�YLHZHG�ZLWK�
skepticism and discounted.  However, even where a factual matter is tried on 
declarations and affidavits, credibility and weight are matters for the trial 
court, not the Court of Appeal.  (See Consolidated Irrigation Dist., supra, 

204 Cal.App.4th at p. ����>´$SSHOODWH�courts routinely apply the substantial 

000286



9 
 

evidence standard to findings of fact made by a trial court based on affidavits 
and declarations ZLWKRXW�DQ\�RUDO�WHVWLPRQ\�µ@��Escamilla v. Department of 

Corrections & Rehabilitation (2006) 141 Cal.App.4th 498, 514²����>´ZH�GR�
not evaluate the credibility of the witnesses or otherwise reweigh the 
HYLGHQFHµ; UDWKHU��´�¶ZH�GHIHU�WR�WKH�WULHU�RI�IDFW�RQ�LVVXHV�RI�FUHGLELOLW\·�µ@�� 
 We therefore conclude WKHUH�LV�QR�PHULW�WR�7HQDQWV·�FKDOlenge to the 
augmentation order. 
 Tenants have not challenged the merits of the trial court·V�UXOLQJ�RQ�WKH�
issue found not to have been forfeited³namely, its ruling that the hearing 
officer, and in turn the Board, erred in using a single construction cost 
number, $127, for the entirety of the square footage.  Accordingly, we do not 
FRQVLGHU�WKLV�LVVXH�IXUWKHU��DQG�WKH�WULDO�FRXUW·V�UXOLQJ�RQ�WKLV�LVVXH�LV�
controlling on remand. 
The +HDULQJ�2IILFHU·V�8VH�RI�´7DEOH�%µ 

 The requirements for a substantial rehabilitation exemption were set 
forth in former Oakland Municipal Code section 8.22.030, which read in 
pertinent part: 
 ´Exemptions for Substantially Rehabilitated Buildings. 

´D�  In order to obtain an exemption based on substantial rehabilitation, 
an owner must have spent a minimum of fifty (50) percent of the 
average basic cost for new construction for a rehabilitation project and 
performed substantial work on each of the units in the building. 
´b. The average basic cost for new construction shall be determined 
using tables issued by the chief building inspector applicable for the 
time period when the substantial rehabilitation was completed. . . .µ  
(Former Oak. Mun. Code, ch. 8.22, § 8.22.030, subd. (B)(2)(a)²(b).) 
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 These requirements gave rise to the principle issue before us³whether 
a document the parties and the hearing oIILFHU�UHIHUUHG�WR�DV�´7DEOH�%µ�ZDV�D�
´WDEOH>@�LVVXHG�E\�WKH�FKLHI�EXLOGLQJ�LQVSHFWRU�DSSOLFDEOH�IRU�WKH�WLPH�SHULRG�
when the substantial rehabilitation was completed.µ6  (Former Oak. Mun. 
Code, ch. 8.22, § 8.22.030, subd. (B)(2)(b).)  
 This document LV�HQWLWOHG�´ ¶Quarterly Cost Indexes (1926=100).·�µ� We 
discuss its specific attributes in subsequent paragraphs.  At this point, we 
recount the record of its appearance in the administrative proceedings: 
 The parties were notified that they were required to disclose evidence 
seven days prior to the administrative hearing and cautioned that any 
evidence not disclosed could be excluded.  Neither party disclosed Table B.   
 At the hearing, the Tenants called as their witness, David Harlan, an 
Engineering Manager with the city.  Before counsel asked any questions, the 
hearing officer inquired about another document, which the parties and 
hearing officer referred WR�DV�´7DEOH�$µ and is HQWLWOHG�´City of Oakland 
Building Services Construction Valuation For Building Permits Effective 
Aug. 1, 2009.µ� (Boldface & fns. omitted.)    
 The hearing officer (HO) began:  

´>HO]:  . . . [L]et me ask you first, and then Ms. Mira [(the THQDQWV·�
counsel)] will be able to ask you questions, is the latest table put out by 
the City of Oakland [the] Construction Valuation dated August 1, 2009 
[Table A]? 
´Harlan:  <HV��WKDW·V�WKH�WDEOH�WKDt we currently use. 
´>HO]:  Okay.  Let me turn it over to Ms. Mira. . . .µ  

 
6  Solely for ease of reference, we continue to refer to this document, 

and others, by the labels given them by the parties, the hearing officer, and 
the trial court.     
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 Counsel proceeded to ask Harlan a number of questions about applying 
for a building permit, including describing the scope of work and the value of 
the job, and the calculation of permit fees.  The hearing officer finally asked 
FRXQVHO�QRW�WR�EHODERU�SRLQWV�WKDW�KDG�´QRWKLQJ�WR�GR�ZLWK�WKH�HVVHQWLDO�
TXHVWLRQ�WKDW�ZH·UH�ORRNLQJ�WR�KDYH�DQVZHUHG�µ�QDPHO\�whether Owner had 
made sufficient expenditures to qualify for the substantial rehabilitation 
exemption.     
 Counsel then asked Harlan how someone would figure out how much it 
would cost to build a residential structure, such as the small apartment 
building in question.  This engendered the following colloquy: 

´Mira:  . . . How would I figure how much that would cost me? 
 ´Harlan:  For permit fees? 

´Mira:  Just the whole job, complete job, how much would it cost me for 
a 16-unit building with a square footage of 13,336? . . . 
´+Drlan:  6R�WKH�&LW\�GRHVQ·W�SOD\�D�UROH�LQ�WKDW���,�PHDQ�,�FDQ�KD]DUG�D�
guess but³ 

 ´Mira:  Mm-hmm. 
´Harlan: ³LW·V�QRW�RXr³LW·V�QRW�WKH�&LW\·V�UROH�Wo help people identify 
KRZ�WR�SD\�IRU�VRPHWKLQJ�RU�KRZ�PXFK�LW·V�JRLQJ�WR�FRVW�WR�EXLOG�
something. [¶] . . . [¶] 

 ´[HO]:  . . . [S]R�\RX�VDLG�LW·V�QRW�WKH�&LW\·V�UROH�WR�GHWHUPLQH³ 
 ´Harlan:  Yeah. 
 ´[HO]: ³how much it would cost to build the building. 

´Harlan:  <HDK��WKDW·V�ULJKW�� <HDK��WKDW·V�D�UHODWLRQVKLS�EHWZHHQ�WKH�
owner and the contractor. . . .µ   

 &RXQVHO�WKHQ�DVNHG�+DUODQ�WR�´GHVFULEHµ�7DEOH�$ (the document 
HQWLWOHG�´&LW\�RI�2DNODQG�%XLOGLQJ�6HUYLFHV�&RQVWUXFWLRQ�9DOXDWLRQ�)RU�
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Building Permits Effective Aug. 1, 2009,µ boldface & fns. omitted).  Harlan 
UHSOLHG��´,W·V�D�YDOXDWLRQ�WDEOH�XVHG�E\�VWDII�to help assign permit valuations 
IRU�WKH�SXUSRVH�RI�FDOFXODWLQJ�WKH�SHUPLW�IHH�µ��+H�DJUHHG�ZLWK�FRXQVHO�WKDW�
ZDV�´MXVW�IRU�WKH�SHUPLW�IHHµ�DQG�´QRW�IRU�KRZ�PXFK�DFWXDO�FRQVWUXFWLRQ�ZRXOG�
FRVW�µ���� 
 Counsel again DVNHG�+DUODQ�KRZ�´ZRXOG you figure out what the actual 
FRQVWUXFWLRQ�FRVWV�DUH�µ��+DUODQ�DJDLQ�UHSOLHG�WKDW�ZDV�´EHWZHHQ�WKH�SURSHUW\�
RZQHU�DQG�WKHLU�OLFHQVHG�FRQWUDFWRU�µ��&RXQVHO�WKHQ�DVNHG�LI�WKHUH�ZHUH�
´LQGXVWU\�VWDQGDUGV�µ��+DUODQ�VDLG��´[y]HV�µ�DQG�DGGHG�´WKDW·V�ZKHUH�WKHVH�
numbers [on Table A7] c[o]PH�IURP�µ�� 
 At this point, counsel, for the first time, mentioned Table B (the 
document HQWLWOHG�´4XDUWHUO\�&RVW�,QGH[HV (1926=100)µ), stating she was not 
SUHVHQWLQJ�LW�DV�HYLGHQFH�EXW�´WR�KHOS�WKH�H[SHUW�JHW�WR�[the] SRLQW�µ��6KH�
asked Harlan what the document was.  He responded:  ´7KLV�LV�DQ�LQGH[�WKDW�
just shows the variation in pricing for certain regions over a period of time.  
*HQHUDOO\��WKH�WUHQG�LV�XSZDUG��EXW�PD\EH�LW�JRHV�GRZQ�VRPHWLPHV�µ�� 
 2ZQHU·V�Founsel objected on grounds the document had not been 
disclosed.  Mira repeated she was not asking to put it into evidence but was 
´MXVW�DVNLQJ�KLP�LI�KH�NQRZV�ZKDW�LW�LV�DQG�LI�KH�FDQ�GHVFULEH�LW�µ��&RXQVHO�
again objected, and the hearing officer ruled it could be used only to refresh 
+DUODQ·V�UHFROOHFWLRQ���� 
 Harlan proceeded to answer:  ´,·YH�VHHQ�WKHVH�LQGH[HV�EHIRUH�DQG�,�GRQ·W�
NQRZ�LI�,·YH�FDOFXODWHG�DQ\WKLQJ�RII�RI�WKHP��� . .  ,·YH�ORRNHG�DW�WKLV�EHIRUH�DQG�

 
7  It is clear Harlan was referring to Table A, as he was referring to 

´H[KLELW�����µ�ZKLFK�ZDV�D�FRS\�Rf Table A.  In addition, tHQDQWV·�FRXQVHO�KDG�
not yet mentioned Table B.     
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you can pick out the indices for different years for the same region and come 
XS�ZLWK�D�GLIIHUHQWLDO�µ��This led to the following colloquy:  

´Mira:  6R�,�JXHVV�ZKDW�,·P�WU\LQJ�WR�JHW�WR�LV��LI�,�ZHUH�WR�KDYH�EXLOW�D�
building in . . . 2009, is it fair to say that that same cost in 2009 
ZRXOGQ·W�EH�WKH�VDPH�FRVW�LQ�����" 
´>Counsel for Owner]:  2EMHFWLRQ���,�GRQ·W�WKLQN�WKLV�ZLWQHVV�KDV�EHHQ�
qualified to talk about costs. . . . [¶] . . . [¶] 
´[HO]:  Well, let me ask you this:  Are you generally familiar with the 
trends of construction costs either up or down in the past six years in 
the City of Oakland? 
´Harlan:  No.  ,�UHDOO\�FDQ·W�VD\³LW·V�IOXFWXDWHG�LV�P\�XQGHUVWDQGLQJ�� 
6R�,·P�VXUH�LW�KHOG�IODW�IRU�DZKLOH and then it went down, maybe it went 
up. 
´[HO]:  Do you know³this is really the ultimate question:  Do you 
know whether it would cost more to build the building [in question] 
today than it would in 2009? 

 ´Harlan:  ,�FRXOGQ·W�VSHDN�WR�WKDW�µ  
 THQDQWV·�FRXQVHO�WKHQ�DVNHG�+DUODQ��´GRHV�LQIODWLRQ�SOD\�D�UROH�LQ�
FRQVWUXFWLRQ�FRVWV�µ��$QRWKHU�REMHFWLRQ�by Owner was overruled, and Harlan 
answered:  ´Well, I can speak to how it affects the cost indices in this source 
that we use, Marshall Swift.  So it plays a role in³WKHUH·V�PDWHULDOV�DQG�
labor are the big components of these indices and so inflation plays a role in 
both of those to varying levels of degrees depending on what the description 
of work is, whether steel costs more.  Everything is down to like bags of 
concrete and how many pounds of steel and how many hours it takes to do 
something and this thing [referring to Exhibit 138, which is Table A] is a 
VXPPDU\�RI�D�ELQGHU�WKDW·V�DERXW�WKLV�WKLFN�µ�� 
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 &RXQVHO�WKHQ�DVNHG��DV�D�´K\SRWKHWLFDO�µ�ZKHWKHU�LW�ZRXOG�FRVW�PRUH�WR�
remove stucco with asbestos underlaying it, than without.  Harlan replied:  ´,�
would tKLQN�VR�µ��:KHQ�WKH�hearing officer asked, ´KRZ�PXFK�PRUH�µ�+DUODQ�
FRXOG�QRW�SURYLGH�D�SHUFHQWDJH�´EHFDXVH�WKHUH·V�SUREDEO\�GLIIHUHQW�
concentrations . . . that might trigger a certain type of abatement . . ��,·P�QRW�
VXUH�µ��&RXQVHO�WKHQ�DVNHG�D�K\SRWKHWLFDl about the cost of re-tiling a 
bathroom.  Harlan answered:  ´,·G�KDYH�WR�FKHFN�ZLWK�RQH�RI�WKH�FRXQWHU�staff 
SHRSOH�µ��&RXQVHO�WKHQ�DVNHG�DERXW�D�´UDQJHµ�RI�FRVWV for installing windows.  
Harlan again testified:  ´,·G�KDYH�WR�FKHFN�ZLWK�RQH�RI�RXU�LQVSHFWRUV�µ��7KH�
hearing officer eventually interjected:  ´/RRN��,�PHDQ�KH�KDV�QR�FRQWURO�RYHU�
the inspectors and let me tell you, I mean re-tiling a bathroom, I mean there 
are very expensive tiles; there are cheap tiles.  ,�GRQ·W�VHH�KRZ�WKLV�ZRXOG�EH 
at all KHOSIXO�µ��+DUODQ�WKHQ�YROXQWHHUHG�  ´:HOO��,�FDQ�VD\�WKDW�JHQHUDOO\��ZH�
would ask the applicant to tell us what their cost is for those types of small 
projects.  Those are small projects and we would usually rely on that³on 
what they·YH presented to us.     
 With that, counsel stated she had no further questions for Harlan.  
2ZQHU·V�FRXQVHO�asked no questions.   
 Table B �WKH�GRFXPHQW�HQWLWOHG�´4XDUWHUO\�&RVW�,QGH[HV������ ����µ� 
was not mentioned again until closing summation, when tHQDQWV·�FRXQVHO�
argued:  ´6R�WKH�VHFRQG�UHDVRQ�why the exemption should be denied is 
because the City of Oakland, the Rent Adjustment Program, actually uses the 
FRVW�LQGH[HV�WR�DGMXVW�WKH�FRVW�IRU�ZKHQ�WKH�DFWXDO�FRQVWUXFWLRQ�KDSSHQHG�µ�
and cited to three hearing decisions.8  6KH�FRQWLQXHG��´,�EHOLHYH�WKDW�LQ�WKLV�
case it would be unfair to use a 2009 building cost [(Table A)] when the 

 
8  These were Weinberg v. Tenant, Promes v. Fehr, and Young v. 

Beasley, which we discuss in subsequent paragraphs.    
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>UHKDELOLWDWLRQ@�FRQVWUXFWLRQ�KDSSHQHG�LQ������DQG������µ��&RXQVHO�
DFNQRZOHGJHG�´0U��+DUODQ�FRXOGQ·W�WHVWLI\�WR�WKDW�µ�EXW�DVVHUWHG�´LW·V�FRPPRQ�
NQRZOHGJH�WKDW�LQIODWLRQ�DIIHFWV�WKLQJV�µ��´6R�µ�FRXQVHO�ZHQW�RQ��´EDVHG�RQ�
how calculations have been done in these previous cases, new construction 
based on the cost indexes for 2009 and for 2014, new construction has 
LQFUHDVHG�E\�������µ���� 
 The hearing officer expressed some difficulty in following counsel.  
Counsel then referred the hearing officer to Table B, stating ´\RX�GRQ·W�XVH�
. . . [the] valuation chart [(Table A),@�EXW�,·P�VXUH�\RX·UH�IDPLOLDU�ZLWK�WKHVH��
the quarterly indexes [(Table B)@�µ��&RXQVHO�SURFHHGHG�with a detailed, step 
by step argument as to how the hearing officer should use Table B to 
calculate a 2014 comparative cost number.     
 When Owner objected that Table B was not in evidence, the hearing 
officer now stated KH�ZRXOG�WDNH�´RIILFLDO�QRWLFH�RI�WKH�GRFXPHQWV�WKDW�,·P�
VXSSRVHG�WR�XVH�WR�GR�WKH�FRPSXWDWLRQ�µ��:KHQ�2ZQHU�Dgain objected, the 
hearing oIILFHU�VWDWHG��´,�WKLQN�,�FRXOG�DOZD\V�XVH�WKH�%XLOGLQJ�'HSDUWPHQW�
WDEOHV�µ��He then WROG�2ZQHU·V�UHSUHVHQWDWLYH��´6R�LI�\RX�ZRXOG�OLNH��,�ZRQ·W�
DOORZ�WKLV�LQWR�HYLGHQFH��LI�\RX�REMHFW�EHFDXVH�LW�ZDVQ·W�VXEPLWWHG�VHYHQ�GD\V�
befoUH�EXW�,�ZLOO�WDNH�MXGLFLDO�QRWLFH�RI�LW�µ��$W�WKLV�SRLQW��2ZQHU·V�
representative said ´6XUH�µ�DQG�WKH�hearing officer said he would give her an 
opportunity to look at the document.     
 Counsel for the tenants then turned to the receipts, invoices, and other 
documents evidencing expenditures and argued they did not add up to 50 
percent of the comparative 2014 construction cost determined, according to 
counsel, by adjusting the Table A numbers with a ratio derived from Table B.   
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 $W�WKH�RXWVHW�RI�2ZQHU·V�summation, the hearing officer asked 2ZQHU·V�
representative (Hart) WR�DGGUHVV�WKH�´QHZ�TXDUWHUO\�FRVW�LQGH[HVµ�DQG�WKH�
´SURSULHW\�RI�XVLQJ�>WKHP@�µ��She responded: 

´Hart:  :HOO��,�WKLQN�WKDW�WKHUH�LV�D�VWDQGDUG�WKDW·V�EHHQ�DGRSWHG�E\�WKH�
Rent Board and used, not only for the convenience but also so that 
\RX·UH�QRW�JRLQJ�WR�KDYH�SHRSOH�UXQQLQJ�WR�WKH�%XLOGLQJ�'HSDUWPHQW�
ZKR�GRQ·W�DFWXDOO\�NQRZ�ZKDW�WKH\·UH�ORRNLQJ�IRU�and asking the 
Building Department to tell them these calculations.  In fact, I have 
another case where they went directly to the building department and 
WKHUH·V�DQ�HPDLO�WUail DQG�WKH\�ZHUHQ·W�JLYHQ�WKDW��WKH\�ZHUH�JLYHQ�WKH�
Table A. 
´[HO]:  Well, what does that have to do with the propriety of my using 
this in my decision? 
´+DUW�� ,·P�VD\LQJ�WKDW�WKHUH·V�D�VWDQGDUG�RI�evidence that the Board 
has adopted historically and that I could appreciate that this would 
VHHP�PRUH�FXUUHQW>�@�EXW�DW�WKH�VDPH�WLPH�,�WKLQN�LW·V�QRW�QHFHVVDULO\�
LQIRUPDWLRQ�WKDW·V�JHQHUDOO\�DYDLODEOH�RU�WKDW�WKH�%XLOGLQJ�'HSDUWPHQW��
who is the source of this department [sic], provides in terms of these 
FDOFXODWLRQV�µ�� 

 Hart then asked for leave to file a post-hearing brief on the issue, since 
´LW�ZDVQ·W�EURXJKW�XS�HDUOLHUµ�DQG�´ZDV only brought up here in summary and 
QRZ�\RX·UH�JRLQJ�WR�EH�XVLQJ�LW�DV�D³WR�EROVWHU�KHU�HYLGHQFH�µ��7KH�hearing 
officer responded, ´,·P�XVLQJ�LW�EHFDXVH�WKLV�LV�ZKDW�,·P�VXSSRVHG³one of the 
GRFXPHQWV�,·P�VXSSRVHG�WR�EH�XVLQJ�µ�DGGLQJ�´,�KDGQ·W�NQRZQ�DERXW�LW�EHIRUH�
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WRGD\�EXW�DQ\ZD\�,·P�JRLQJ�WR�XVH�LW�µ 9  Without a definitive response on the 
briefing request, the hearing oIILFHU�FORVHG�´WKH�UHFRUG�µ�� 
 A week later, Owner filed a post-hearing brief.  Owner first pointed out 
that then operative Oakland Municipal Code section 8.22.030 specified, ´The 
average basic cost for new construction shall be determined using tables 

issued by the chief building inspector applicable for the time period when the 
VXEVWDQWLDO�UHKDELOLWDWLRQ�ZDV�FRPSOHWHGµ (Oak. Mun. Code, ch. 8.22, 
§ 8.22.030, subd. (B)(2)(b), italics added), and maintained that while Table A 
was such a table, Table B was not.  To illustrate and reinforce this point, 
Owner attached copies of not only what the parties had referred to as Tables 
A and B, but also a document Owner referred to as ´7DEOH�&�µ entitled 
´5HVLGHQWLDO�%XLOGLQJ�0LQLPXP�9DOXDWLRQ�'DWD�µ�HIIHFWLYH�)HEUXDU\����������
and bearing the official signature of a city building official.  Owner went on to 
assert ´nR�HYLGHQFHµ�KDG�EHHQ�SUHVHQWHG�WR�either authenticate or lay a 
foundation that the document being referred to as Table B (entitled 
´4XDUWHUO\�&RVW�,QGH[HV������ ����µ) was a table ´LVVXHG�E\�WKH�FKLHI�
EXLOGLQJ�LQVSHFWRU�µ  Further, because Tenants had not provided this 
document prior to the hearing, and because the tHQDQWV·�counsel, while 
examining Harlan, stated several times she was not seeking to introduce the 
document into evidence, Owner had been deprived of the opportunity both to 
cross-examine Harlan and present additional evidence on the issue.  Finally, 
Owner asserted WDNLQJ�´QRWLFHµ�RI�WKH�GRFXPHQW�GXULQJ�FORVLQJ�summation 

 
9  The hearing officer did not explain why he concluded Table B was a 

GRFXPHQW�KH�ZDV�´VXSSRVHG�WR�EH�XVLQJ�µ��%XW�SUHVXPDEO\�LW�ZDV�LQ�OLJKW�RI�
WKH�WKUHH�KHDULQJ�GHFLVLRQV�WR�ZKLFK�WKH�WHQDQWV·�FRXQVHO�KDG�UHIHUUHG���7KHUH�
is no indication in the record that the hearing officer read these decisions, or 
that the OwnHU·V�UHSUHVHQWDWLYH�RU�DWWRUQH\�KDG�EHHQ�DEOH�WR�UHYLHZ�WKHP��� 
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had been improper, as the document was being used for its evidentiary value 
and LW�GLG�QRW�FRQVWLWXWH�D�´IDFW�RU�PDWWHU�WKDW�LV�FRPPRQO\�DJUHHG�XSRQ�µ�� 
 A little more than two weeks later, the hearing officer issued his 
decision.  Under a sub-heading entitled ´%XLOGLQJ�6HUYLFHV�(YDOXDWLRQ�
7DEOHV�µ�(underscoring omitted) the decision stated: 

´The tenant requested the attendance of the City Building Services 
supervisor to testify with regard to how the City determines the 
present cost of new construction for the issuance of building permits.  
David Harlan, the Engineering Manager of the Bureau of Building 
appeared and testified at the Hearing.  Mr. Harlan testified that his 
duties include oversight of all permit issuance, records management, 
and plan checking.  He further testified that the City currently uses the 
table that was effective on August 1, 2009.  A copy of this document is 
attached as Table ¶A.·  Official Notice is taken of two other documents 
issued by the City Building Services agency:  ¶Quarterly Cost Indexes 
(1926=100),· a copy of which is attached as Table ¶B,· and ¶Residential 
Building Minimum Evaluation Data,· a copy of which is attached as 
Table ¶C.·�µ��(Fn. Omitted.)  
 

 Under a sub-heading entitled, ´7KH�&DOFXODWLRQ�µ�(underscoring 
omitted) the decision stated in pertinent part: 

´������ The Tables referenced in this Decision were all issued by the City 
Building Services agency. 

 
´7DEOH�¶$·�OLVWs square foot construction costs, effective August 1, 2009.  
However, since the construction in this case occurred in the year 2014, 
and costs have risen since that time, it is proper to increase the cost 
shown on the 2009 Table.  The Building Services agency has recognized 
WKLV�IDFW��DQG�WKHUHIRUH�LVVXHG�D�GRFXPHQW�HQWLWOHG�¶4XDUWHUO\�&RVW�
,QGH[HV������ ����·��7DEOH�¶B·).  

 
´These tables are used as follows:  ����2Q�7DEOH�¶%�·�GHWHUPLQH�WKH�
number for the year of construction, geographical district, and type of 
construction; (2) Divide this number by the number in the same 
category for the year 2009.  The resulting fraction is then multiplied by 
WKH�QXPEHU�GHULYHG�ZKHQ�WKH�VTXDUH�IRRW�FRVW�VKRZQ�RQ�7DEOH�¶$·�LV�
multiplied by the number of sTXDUH�IHHW�LQ�WKH�EXLOGLQJ�µ�� 
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 The hearing officer alternatively ruled WKDW�HYHQ�LI�WKH�´VTXDUH�IRRWDJH�
FRVW�RQ�WKH������7DEOH�ZHUH�XVHG�µ�WKH�H[SHQGLWXUHV�VWLOO�did not meet the 50 
percent requirement.  He arrived at this conclusion based on a total square 
footage of 14,338, a number that included the square footage of the balconies.  
He then used a single construction cost number for the entire square footage, 
thus equating the cost of reconstructing the balconies with that of 
reconstructing interior living spaces. 
 Owner timely filed an administrative appeal raising, among other 
issues, the hearing oIILFHU·V�HYLGHQWLDU\�XVH�RI�7DEOH�%, and his total square 
footage number and use of a single per square foot construction cost number.  
In support, Owner attached several documents to its appeal notice, including 
an additional document Owner UHIHUUHG�WR�DV�´7DEOH�(�µ�HQWLWOHG�´&LW\�RI�
Oakland Building Services Construction Valuation For Building Permits 
EffeFWLYH�)HEUXDU\���������µ  (Fn. omitted.)   
 7KH�%RDUG�DIILUPHG�RQ�WKH�JURXQG�´DQ\�HUURU�LQ�FRQVLGHULQJ�WKH�
document addressing inflation adjustments to be applied to the table . . . 
ZRXOG�QRW�FKDQJH�WKH�UHVXOW�µ��� 
 Owner timely filed an administrative writ proceeding.  The trial court 
granted the petition.   
 The court (Judge Kimberly Colwell) first ruled the document the 
parties and the hearing officer referred to as Table B was not a table ´issued 
by the chief building inspector applicable for the time period when the 
VXEVWDQWLDO�UHKDELOLWDWLRQ�ZDV�FRPSOHWHG�µ��,W�further ruled that even if the 
language of the ordinance allowed its use, the city had not made the 
document readily accessible to the public and thus the document could not be 
used to essentially sandbag owners who had made substantial property 
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improvements.  The court (Judge Jeffery Brand) reaffirmed these rulings in 
the course of denying a motion for reconsideration.       
 We agree that the document referred to as Table B is not a table 
´issued by the chief building inspector applicable for the time period when 
the substantial rehabilitation was completed.µ  This is illustrated by a 
comparison of the documents Owner attached to its post-administrative 
hearing brief and referred to as Tables A, B and C, and which the hearing 
officer, in turn, attached to his decision, as well as the document referred to 
as Table E, which Owner attached to its administrative appeal notice.     
 Table A bears the following heading: 
 ´City of Oakland  Community Economic Development Agency 
 ´Building Services  Dalziel Administration Building  
 ´Construction Valuation 250 Frank Ogawa Plaza²2nd Floor   
 ´For Building Permits  Oakland, CA 94612 
 ´Effective Aug. 1, 2009  510-238-3891�µ���)QV��RPLWWHG�� 
 At the bottom of the document there is a website address for direct 
access to the document: \\Ceda=servers\ Building Permit 
Counter\COUNTER FORMS\Forms 2009_2010(Building valuation) Aug 1 
2009.    Thus, this document bears all the indicia of a city document and, 
specifically, of a table ´LVVXHG�E\�WKH�FKLHI�EXLOGLQJ�LQVSHFWRU�µ  And Harlan 
confirmed, ´<HV��WKDW·V�WKH�WDEOH�WKDW�ZH�FXUUHQWO\�XVH�µ� 
 Notably, Table A also includes a footnote, footnote 1, in its heading, 
IROORZLQJ�´Construction Valuation.µ  This footnote states:  ´&RVW�SHU�VTXDUH�
foot, unless noted otherwise.  (l.f.=linear foot; s.f.=square foot); includes 1.3 
regional multiplier (see Secc. 99 pg 6 July 2009 MarsKDOO�	�6ZLIW��µ��2WKHU�
footnotes to column headings also provide for specific adjustments.  For 
example, footnote 2 states:  ´+LOOVLGH�FRQVWUXFWLRQ VORSH�!�����PXOWLSO\�E\�
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DGGLWLRQDO�����PXOWLSOLHU�µ��)RRWQRWH���VWDWHV�� ´5HPRGHO�Function of New 
&RQVWUXFWLRQ�LV�D������PXOWLSOLHU�µ��In addition, Table A includes a column on 
LWV�IDU�ULJKW�VLGH�HQWLWOHG�´0DUVKDOO�	�6ZLIW��4��·�� [¶] Section pg 
�&ODVV�7\SH��µ��%HORZ�WKDW�is a column of several dozen references, such as 
´6HFWLRQ��� pg ����&�H��µ� It is therefore apparent the building services 
department, indeed, makes use of data from private sources, such as 
Marshall & Swift.  But, as Table A also reflects, the department goes on to 
determine and specify exactly what multipliers are to be used for city 
purposes.    
 Table E bears a heading nearly the identical to that of Table A, but 
specifying an earlier effective date: 
 ´City of Oakland  Community Economic Development Agency
 ´Building Services  Dalziel Administration Building  
 ´Construction Valuation  250 Frank Ogawa Plaza²2nd Floor   
 ´For Building Permits  Oakland, CA 94612 
 ´Effective February 5, 2007 510-238-3891�µ���)QV��RPLWWHG�� 
 It also bears, at the foot of the document, a website address for direct 
access to the document: \\Ceda-server3\building\Permit Counter\Permit 
FY06\(Building valuation).  Thus, like Table A, Table E bears all the indicia 
of a table ´LVVXHG�E\�WKH�FKLHI�EXLOGLQJ�LQVSHFWRU�µ�� 
 Although Table E also has footnotes, none make reference to any 
multiplier.  Nor does Table E contain an additional column of references to 
Marshall & Swift.    
 Table C is similarly entitled ´&LW\�RI�2DNODQG�5HVLGHQWLDO�%XLOGLQJ�
Minimum Valuation Data.µ  Immediately below the heading, the document is 
H[SUHVVO\�´$SSURYHG�b\µ�D�VLJQDWXUH�E\�&DOYLQ�1��:RQJ��´%XLOGLQJ�2IILFLDO�µ�
and specifically states it was ´HIIHFWLYH�)HEUXDU\���������µ��It also bears, at 
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the foot of the document, a web address for direct access to the document:  
´&$55\My documents\Forms\valuation-UHVLGHQWLDO�µ  Thus, Table C again 
bears all the indicia of a table ´issued by the chief building inspector.µ     
 Table C also includes a prefatory paragraph similar to footnote one in 
Table A, stating:  ´7KH�IROORZLQJ�EXLOGLQJ�YDOXDWLRQ�GDWD�DUH�EDVHG�RQ�FRVW�
and valXH�UHSRUWHG�LQ�¶0DUVKDO�9DOXDWLRQ�6HUYLFHV· published by Marshall 
and Swift and dated December 2000 with cost multiplier of 1.07 and local 
PXOWLSOLHU�RI������µ��This again reflects that the building services department 
does use data from private sources, such as Marshall & Swift, but also 
determines and specifies exactly what multiplier is appropriate and is to be 
used for city purposes.   
 In contrast to Tables A (effective 2009), E (effective 2007) and C 
(effective 2001), Table B bears the caption ´4XDUWHUO\�&RVW�,QGH[HV�
����� ����µ�DQG�VWDWHV�LQ�WKH�XSSHU�ULJKW�KDQG�corner LW�LV�´6HFWLRQ����3DJH�
��µ�IROORZHG�E\�WKH�GDWH�´2FWREHU������µ��7KH�IRRWHU�VWDWHV�� ´0DUVKDOO�
9DOXDWLRQ�6HUYLFH�µ�(capitalization omitted) followed by a disclaimer that the 
´WKe data included on this page becomes obsolete after update delivery, 
VFKHGXOHG�IRU�-DQXDU\������µ  (Italics omitted.)  Below that is a copyright 
V\PERO��LGHQWLI\LQJ�´2014 CoreLogic,® Inc. and its licensors, all rights 
UHVHUYHG�µ��Plainly, this is not a city document. 
 Tenants maintain the language of the rent adjustment ordinance³
´WDEOHs LVVXHG�E\�WKH�FKLHI�EXLOGLQJ�LQVSHFWRUµ³should be read to mean any 
document that can be characterized as a ´tableµ and is ´usedµ�by the building 
department.  Not only would such a construction be a departure from the 
plain language of the ordinance (see MacIsaac v. Waste Management 

Collection & Recycling, Inc. (2005) 134 Cal.App.4th 1076, 1083 [words of a 
VWDWXWH�DUH�JHQHUDOO\�WR�EH�JLYHQ�´ ¶a plain and commonsense meaning·�µ@���
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such a construction would embrace any number of outside resources, an 
untenable reading given the specific language of the ordinance.  (Ibid. [courts 
are to ´ ¶ ´interpret legislation reasonably and . . . attempt to give effect to the 
apparent purpose of the statuteµ�·�µ@�� 
 It is also understandable why the City specified that the comparative 
FRQVWUXFWLRQ�FRVW�QXPEHU�ZDV�WR�EH�´GHWHUPLQHG�XVLQJ�tables issued by the 
chief building inspector applicable for the time period when the substantial 
UHKDELOLWDWLRQ�ZDV�FRPSOHWHG�µ��7KLV�SURYLGHG�D�VWDQGDUG�PHDVXUH�IRU�
construction costs that was easily applied.  It also avoided the problem to 
which Harlan testified, that the exact cost of construction is ultimately a 
matter between the owner/developer and the contractor(s)/supplier(s), and 
not something in which the building services department gets involved.  
Rather, for its purposes, the department uses its own construction valuation 
table, which it periodically updates and which often, but not always, reflects 
the use of data from privately published sources. 
 Tenants claim it makes no sense and would be unfair to use Table A, 
effective August 1, 2009, to determine a 2014 comparative building cost 
number.  As we have discussed, the record reflects that the building services 
department regularly updated its construction valuation table³in 2001, 
2007, and 2009.  It is not our role to effectively rewrite a local rent control 
ordinance because the department assertedly failed to update its 2009 table 
sooner than it did.10  (See In re I.A. (2019) 40 Cal.App.5th 19, 23 [appellate 
FRXUW�PD\�QRW�´ ¶ ´rewrite the clear language of [a] statute to broaden the 

 
10  We note that attached to a declaration by Harlan³submitted by the 

City in opposition to the writ petition but excluded by the trial court under 
section 1094.5, subdivision (e)³is another table identical in format to Table 
A, but with an effective date of May 1, 2015.  Tenants have not challenged 
WKH�WULDO�FRXUW·V�HYLGHQWLDU\�UXOLQJ�H[FOXGLQJ�WKH�GHFODUDWLRQ������ 
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statute·V�DSSOLFDWLRQµ�·�µ@; L.G. v. M.B., supra, 25 Cal.App.5th at p. ����>´FRXUW�
may not disregard the plain language of a statute just because the 
consequences of a literal interpretation are ¶troubling· or because the court 
EHOLHYHV�WKDW�D�GLIIHUHQW�DSSURDFK�ZRXOG�EH�EHWWHUµ@�)   
 Further, Tenants have simply assumed, without any evidentiary basis, 
that using Table A would yield an unfairly skewed comparative construction 
cost number.  Their witness, Harlan, refused to offer any such opinion, and 
no other evidence was presented on the issue.  We also observe that since the 
GHSDUWPHQW·V�FRQVWUXFWLRQ�valuation table is a revenue generating 
publication, as it determines building permit fees, it is equally reasonable to 
assume the department had, and continues to have, every incentive to ensure 
the version of the table in use is reasonably current and, at the time, had 
concluded no update was warranted.   
 Finally, Tenants refer to five administrative hearing decisions, copies of 
which were provided to the trial court by the City, in which varying versions 
of the Marshall & Swift quarterly indices were used.  As we have recounted, 
during summation in WKH�DGPLQLVWUDWLYH�KHDULQJ��WKH�WHQDQWV·�DWWRUQH\�
referred to three of these decisions.     
 On appeal, Tenants characterize these hearing decisions as an 
administrative interpretation of what constitutes a ´WDEOH>@�LVVXHG�E\�WKH�
FKLHI�EXLOGLQJ�LQVSHFWRUµ�WKDW�VKRXOG�EH�JLYHQ�GHIHUHQFH�   
 Four of these hearing decisions were issued by a single hearing officer.  
In each, the hearing officer used a city construction valuation table (e.g., 
Tables A, E, C) that was not in effect for the period during which the 
rehabilitation work was done, but was in effect during a later period of time.11  

 
11  In Young v. Beasley (a decision dated June 13, 2008), the 

construction work was done between 1998 and 2000, but the hearing officer 
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6WDWLQJ�WKLV�ZDV�´unIDLUµ�WR�WKH�RZQHU�EHFDXVH�FRVWV�KDG�LQFUHDVHG��WKH�
hearing officer then used varying versions of the Marshall & Swift quarterly 
cost indices to adjust the construction costs set forth in the more recent tables 
downward.  What is immediately clear is that the hearing officer used the 
incorrect construction valuation table to begin with³as the ordinance 
required use of WKH�WDEOH�´LVVXHG�E\�WKH�FKLHI�EXLOGLQJ�LQVSHFWRU�applicable for 

the time period when the substantial rehabilitation was completed�µ�QRW�D�
version of the table applicable during a later time period.  The record before 
us does not reflect why this occurred.  Nor does it indicate whether, given the 
use of plainly inapplicable valuation tables, the parties agreed to using 
indices to adjust the cost number derived from these inapplicable tables 
downward.   
 The remaining decision is one by the hearing officer who decided the 
instant administrative matter, issued a little over two weeks after he issued 
his decision in this matter.  In short, the hearing officer reemployed, almost 
verbatim, the approach he had used only weeks earlier here.   
 Accordingly, these hearing decisions carry little weight as an 
interpretative matter.  ´�¶+RZ�PXFK ZHLJKW�WR�DFFRUG�DQ�DJHQF\·V�FRQVWUXFWLRQ�
LV�´VLWXDWLRQDO�µ�DQG�JUHDWHU�ZHLJKW�PD\�EH�DSSURSULDWH�ZKHQ�DQ�DJHQF\�KDV�D�
´�¶FRPSDUDWLYH�interpretive DGYDQWDJH�RYHU�WKH�FRXUWV�·�µ�DV�ZKHQ�´�¶WKH�OHJDO�

 
XVHG�WKH�YHUVLRQ�RI�WKH�GHSDUWPHQW·V�YDOXDWLRQ�WDEOH�GDWHG�)HEUXDU\�����������
In Weinberg v. Tenant (a decision dated December 3, 2013), the construction 
work was done in 1991-1992, but the hearing officer used the version of the 
GHSDUWPHQW·V�YDOXDWLRQ�WDEOH�GDWHG�$XJXVW�����������,Q�Promes v. Fehr (a 
decision dated December 16, 2013), the construction work was done between 
2003-������EXW�WKH�KHDULQJ�RIILFHU�XVHG�WKH�YHUVLRQ�RI�WKH�GHSDUWPHQW·V�
valuation table dated February 1, 2007.  In Cordaro v. Tenants (a decision 
dated July 18, 2017), the construction work was done in 2010, but the 
KHDULQJ�RIILFHU�XVHG�D�YHUVLRQ�RI�WKH�GHSDUWPHQW·V�YDOXDWLRQ�WDEOH�GDWHG�
February 1, 2017.         
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text to be interpreted is technical, obscure, complex, open-ended, or entwined 
ZLWK�LVVXHV�RI�IDFW��SROLF\��DQG�GLVFUHWLRQ�·�µ ·�µ  (Boling v. Public Employment 

Relations Bd. (2018) 5 Cal.5th 898, 911 (Boling).)  The ordinance language at 
issue here is not technical, obscure, or complex.  Furthermore, the four 
decisions by the one hearing officer all involved a set of circumstances unlike 
that here, and in the absence of the records in those matters, we are at a loss 
as to why the hearing officer used versions of the CLW\·V�FRQVWUXFWLRQ�
valuation table that were not in effect at the time of the reconstruction work 
but were in effect for a later time period.  We likewise have no way of 
knowing what the hearing officer and the parties may have discussed in 
terms of adjusting the cost numbers using Marshall & Swift indices.  The 
fifth decision, by the same hearing officer who presided here, barely two 
weeks after his decision in this case, likewise is of scant interpretative 
significance.   
 In any case, the interpretation of a local ordinance is a question of law, 
ultimately committed to the courts.  (Boling, supra, 5 Cal.5th at p. 911.)  And 
for the reasons we have discussed, we agree with the trial court that the 
privately published Marshall & Swift quarterly cost indices are not ´WDEOHs 
issued by the chief building inspector,µ and that the hearing officer erred in 
using what has been referred to as Table B for evidentiary purposes to 
determine the comparative building cost.12 

 
12  :H�WKHUHIRUH�QHHG�QRW��DQG�GR�QRW��FRQVLGHU�WKH�WULDO�FRXUW·V�

additional ruling that even if the ordinance did permit utilization of such 
GRFXPHQW��LWV�XVH��RQ�WKLV�UHFRUG��LPSLQJHG�RQ�WKH�2ZQHU·V�GXH�SURFHVV�
rights.  That said, the manner in which tenanWV·�FRXQVHO�GHSOR\HG�DQG�WKHQ�
argued the evidentiary value of Table B was improper.  Likewise, the hearing 
RIILFHU·V�DERXW-face from its prior ruling, allowing use of Table B only to 
UHIUHVK�+DUODQ·V�UHFROOHFWLRQ��DQG�EHODWHG�DFFHSWDQFH�RI�7DEOH�%�IRU�
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 ,Q�WKHLU�DSSHOODQW·V�RSHQLQJ�EULHI��7HQDQWV�PDGH�QR�follow-up argument 
WKDW�HYHQ�LI�WKH�WULDO�FRXUW·V�UXOLQJ�DV�WR�7DEOH�%�ZDV�correct, reversal is 
nevertheless required because even if Table A were used to determine the 
comparative construction cost (and even if different square footage costs were 
used for the interior and balcony spaces)��2ZQHU·V�UHKDELOLWDWLRQ�FRVWV�Gid not 
meet the 50 percent requirement.  However, in their reply brief, Tenants 
devoted four pages to advancing this argument.  It is well-established that an 
appellate court generally will not consider arguments raised for the first time 
in a reply brief, and we decline to do so here.  (See WorldMark, The Club v. 

Wyndham Resort Development Corp. (2010) 187 Cal.App.4th 1017, 1030, fn. 7 
>´$UJXPHQWV�UDLVHG�IRU�WKH�ILUVW�WLPH�LQ�WKH�UHSO\�EULHI�DUH�XQWLPHO\�DQG�PD\�
EH�GLVUHJDUGHG�µ@� 
 Indeed, Tenants have not, in advancing this new argument in support 
of reversal, been candid about the record.  This new argument turns on the 
total amount Owner spent on rehabilitation costs.  As the following 
procedural recitation reflects, it is apparent to us that the trial court viewed 
the cost issue that had been raised by Owner as having been resolved by a 
concession by the City.  
 In its administrative appeal, Owner asserted the hearing officer had 
PDGH�D�´FDOFXODWLRQ�HUURUµ³specifically, that the total amount paid to the 
principal contractor (Martin Gallagher Construction, Inc.) set forth in the 
KHDULQJ�RIILFHU·V�GHFLVLRQ�was off by $26,000, and that the correct amount 
paid to the contractor, as shown by invoices and proofs of payment, was 
$857,596, rather than $831,597 as stated in the decision.  The Board did not 
address the issue, since it upheld the decision on another ground.     

 
evidentiary use during summation after evidence was concluded, is also of 
significant concern.  
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 Owner continued to raise the asserted $26,000 calculation error in the 
trial court.     
 In their opposition to the writ petition, Tenants included a half-page 
DUJXPHQW�WKDW�WKH�KHDULQJ�RIILFHU�KDG�´FRQVLGHUHGµ�WKH�invoices pertaining to 
WKDW�FRQWUDFWRU·V�ZRUN��SRLQWLQJ�RXW�WKH�KHDULQJ�RIILFHU·V�GHFLVLRQ�´OLVWHGµ�WKH�
pertinent exhibits.  Tenants did not respond, however, WR�WKH�2ZQHU·V�SRLQW³
that the amounts set forth in those exhibits did not add up to the number in 
WKH�KHDULQJ�RIILFHU·V�GHFLVLRQ��DQG�that that number was short by $26,000.13   
 The CLW\��KRZHYHU��GLG�DGGUHVV�WKH�2ZQHU·V�FODLP�RI�D�FRPSXWDWLRQDO�
error and conceded ´WKH�LQYRLFHV�WKDW�WKH�KHDULQJ�RIILFHU�XVHG�WR�UHDFK�WKLV�
amount actually total $857,597³as Hyde Street argues.  (Tab 26 AR 122 
�IRRWQRWH�����µ��� 
 The trial court, under a separate KHDGLQJ�HQWLWOHG�´��������,1�
,192,&(6�µ�then stated in its decision:  ´The City acknowledges that the 
+HDULQJ�2IILFHU�DQG�%RDUG�DSSHDU�WR�KDYH�PDGH�D�FDOFXODWLRQ�HUURU�µ��It 
REVHUYHG�´>W@KLV�HUURU�GLG�QRW�DIIHFW�WKH�%RDUG·V�GHFLVLRQ�µ��/LNHZLVH��´>W@KH�
DSSDUHQW���������FDOFXODWLRQ�HUURU�GRHV�QRW�DIIHFW�WKH�FRXUW·V�GHFLVLRQ�RQ�WKe 
SHWLWLRQ�µ��� 
 It would have made no sense for the trial court to have spent many 
pages addressing the merits of the principle issues³the use of Table B and 

 
13  This is basically the same argument they have belatedly advanced in 

their reply brief³that the hearing officer identified the pertinent invoices 
DQG�WKXV�´FRQVLGHUHGµ�WKHP���7KH\�WKHQ�EDOGO\�DVVHUW�KH�´IRXQG��FRUUHFWO\�µ�
total expenditures of $850,441 and point out half of this amount is less than 
50 percent of the Table A comparative cost number.  They never, however, 
address the real issue³that the hearing officer made a mistake in adding up 
WKHVH�LQYRLFHV���5DWKHU��WKH\�TXLEEOH�RYHU�WKH�2ZQHU·V�XVH�RI�WKH�ZRUG�
´GLVDOORZHG�µ�FODLPLQJ�WKH�FRQWUDFWRU·V�ZRUN�ZDV�QRW�´GLVDOORZHG�µ�SRLQWLQJ�
RXW��DJDLQ��WKDW�WKH�KHDULQJ�RIILFHU�LGHQWLILHG�DQG�WKXV�´FRQVLGHUHGµ�WKH�
pertinent invoices.   
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the use of a single construction cost number for the entire square footage³
and to have issued a remand order, if this was all simply an academic 
exercise, as Tenants now belatedly claim, because the total rehabilitation 
costs do not meet the statutory requirement even assuming use of Table A 
and use of different cost numbers for the interior and balcony square 
footages.   
 Appellant Garcia WKHQ�PRYHG�IRU�´UHFRQVLGHUDWLRQ�µ��,Q�his 20-page, 
supporting memorandum, he addressed the following:  tKH�WULDO�FRXUW·V�UXOLQJ�
that the hearing officer had improperly used Table B, WKH�FRXUW·V�JUDQW�RI�WKH�
motion to augment the administrative record with the missing ´%ULHI�RQ�
$SSHDOµ���DQG�WKH�UXOLQJ�WKDW�WKH�KHDULQJ�RIILFHU��DQG�%RDUG��KDG�LPSURSHUO\�
applied a single construction cost number to the entire square footage (i.e., 
both interior spaces and balconies).  The memorandum concluded with an 
DVVHUWLRQ�WKDW�LI�WKH�WULDO�FRXUW�SHUVLVWHG�LQ�LWV�UXOLQJV��LW�ZRXOG�´FDXVH�WKH�
FRXUW�WR�EH�GLVTXDOLILHGµ�XQGHU�&RGH�RI�&LYLO�3URFHGXUH�VHFWLRQ������.  
Notably, the motion for reconsideration also did not advance the claim that 
even if the challenged rulings were all accepted as correct, no writ should 
LVVXH�EHFDXVH�2ZQHU·V�WRWDO�UHKDELOLWDWLRQ�FRVWV�VWLOO�GLG�QRW�PHHW�WKH�
exemption requirement. 
 As Owner pointed out in opposition, the motion for reconsideration did 
not comply with statutory requirements, as Garcia was merely taking issue 
ZLWK�WKH�PHULWV�RI�WKH�WULDO�FRXUW·V�GHFLVLRQ�DQG�UHDUJXLQJ�WKH�FDVH.  (Code 
Civ. Proc., § 1008; Shiffer v. CBS Corp. (2015) 240 Cal.App.4th 246, 255 
[motion for reconsideration must be ´�¶ ´based upon new or different facts, 
circumstances, or lawµ�·�µ@��� 
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 The trial court denied the motion for reconsideration as procedurally 
improper (no ´QHZ�ODZ�RU�IDFWµ���DQG�IXUWKHU�UXOHG�WKDW�HYHQ�LI�WKH�FRXUW�
reconsidered the issues, it would reach the same conclusions.   
 In sum, in OLJKW�RI�WKH�DERYH��DQG�LQ�OLJKW�RI�WKH�WULDO�FRXUW·V�EURDG�
remand order, it seems apparent to us that the trial court viewed the 
computational error issue as having been resolved by the CLW\·V�FRncession 
and thus of no consequence to its order remanding the matter for 
reconsideration in light of its rulings.14     

DISPOSITION 
 7KH�WULDO�FRXUW·V�MXGJPHQW�LV�AFFIRMED. 
  

 
14  :H�QRWH�WKDW�LQ�WKH�´6WDWHPHQW�RI�WKH�)DFWVµ�(some capitalization 

omitted) LQ�LWV�UHVSRQGHQW·V�EULHI��2ZQHU�GLVFXVVHG�WKH�HYLGHQFH�VXSSRUWLQJ�
LWV�H[HPSWLRQ�SHWLWLRQ�DQG�VWDWHG�WKH�KHDULQJ�RIILFHU�´XQGHUVWDWHG�WKH�DPRXQW�
spent by the owQHU�µ�VSHFLILFDOO\�WKH�DPRXQW�SDLG�WR�0DUWLQ�*DOODJKHU�
Construction Inc., by $26,000.  (Italics & boldface omitted.)  Given our 
recitation above, this statement is understandable.  Owner made no further 
PHQWLRQ�RI�WKH�SRLQW�DQG�GHYRWHG�WKH�´$UJXPHQWµ�VHFWLRQ�RI�LWV�UHVSRQGHQW·V�
brief to addressing the Table B ruling and augmentation order challenged by 
Tenants.   
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       _________________________ 
       Banke, J. 
 
 
We concur: 
 
 
_________________________ 
Margulies, Acting P.J. 
 
 
_________________________ 
Sanchez, J. 
 
 
 
 
 
 
 
 
 
 
A156463, Hyde Street CNML Props., LLP et al. v. City of Oakland's 
Department of Housing and Community Development Rent Adjustment 
Program 

000309



CITY OF OAKLAND 

250 FRANK H OGAWA PU\ZA. SUITE 5313, OAKLAND, CA !M012 

Department or Housil19 and Community Development 
Rent Ad1ustment Program 

HEARING DECISION 

TEL (510) 238-3721 
FAX (510) 238-6181 

CA Relay Sefv1ce 711 

RECONSIDERATION OF BOARD APPEAL DECISION 
AFTER COURT JUDGMENT 

CASE NUMBER: 
CASE NAME: 
PROPERTY ADDRESS: 

L 14-0066 
525, 655 Hyde Stroot CNML Proportioa, LLC v. Tenants 
3921 Harrison Sl, Oakland, CA 

PROCEDURAL BACKGROUND 

A Hearing Decision in this case was issued on May 29, 2015, denying lhe owner's 
petition for a Certificate of Exemption ba•ed on aubslanlial rehab;lltatlon The owner 
appealed. 

An App<>al Hearing was held on December 8, 2016. The Housing, Residential, 
Rent and Relor.ation Board (lhe Board) affirmed the Hearing DecisiOn, and :1eparately 
affirmed lhe portion of lhe Hearing Decision lhal Included the decks and balconies ;n the 
"building area· when performing the substantial rehab,trtatioo calculation. The Appeal 
Decision in L 14-0065 was Issued on March 7. 2017. The owner fifed a Petition for Writ 
of Admlnistrahve Mandamus in the Alameda County Superior Court (Case No. RG17• 
862841) challenging the Board's Appeal Oecis10n 

On December 12. 2018. the Supenor Court entered a Judgment Granhng the Wm 
of Administrative Mandamus. sett,ng aside and vacating the Appeal Oecis,on and the 
Hearing Decision in L 14-0065. The Superior Court ordered the C,ty or Oakland Rent 
Adjustment Program to ·reconside, the Appeal Oeclalon L 14-0065 in ita entirety in 
light of the Court's Opinions, Order and this Judgment• (Emphasis added.) 

The tenants filed a motion for reconsideration. The motion was denied. The 
tenants appealed the Superior Court's Judgment and. on February 26, 2021, the Court 
of Appeals issued an Opinion affirming the Superior Court's Judgment or Docembef 12, 
2018. 

Th<> original Heanng Officer rebred and this case was re-assigned 10 a different 
Hearing Officer This Heanng Oecislon is ,ssued based on the case record and in 
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a. In Older lo obtain an exempt10n based on sobslanllal 
rehabilitation, an owner must have spent a minimum of 
fifty (50) percent of lhe average basic cost for oow 
construction for a rehabilitation project. 

b. The average bas,c cost for new construction shan be 
determined using !ables Issued by the chief building 
inspector applicable lot' !he time penod when the 
substaniial rehabilitation was completed." 

At the original hearing the Hearing Officer and the Board incorporated Table B. 
Quanerly Cost Indexes (Table "B") from Marshan Val"3tJon Services - in the calculation 
of the cost of the rehabilitation project. This is not a table Issued by the Ch,ef Building 
Inspector as mandated by the Ordinance 

The Court found that the Board emed as a matter of law by incorporating Table B 
mlo the Ordinance as the substantive standard when Table B was not •issued by the 
chief building inspector." Additionally, the Court held that Table B was not an "other 
definable source· the public used and that the Ordinanc:e did not give the owner a lair 
wammg that Table A was not the standard against Which the evidence of expense 
would be measured and lhal Table A would be modified by Table B. 

The Court held that the record showed that Table A, ISSUed August 1. 2009. waa 
Issued by the chief building Inspector. C~y Engineering Manager Harlan testified that 
Table A was the latest table Issued by the City or Oakland and was then lhe most recent 
and currently used Table. Aocordlngly, only Tobie A should liave been used in the 
calculation and is vsed in the calculation in lhis Hearing Decision. 

Sguere footago 

The Coun neld that the Board made a legal error when it treated both the building 
space (13,336) and the deck/balcony space (1,002) the same as Apanmen1 space and 
applied the same cost or conslrucllon per square fool. The Court found that the original 
Hearing Officer and the Board both misapplied the law by focusing on potential use of 
the balconies rather u,an their cost of construction and by not giving effect to the 
apee1r1e deacriptlon for "Elevated Decks & Balconies.· 

Theref0te this Hearing Oects,on corrects thls error and calculates lhe Apartment 
building space and the deck/balcony space separately and ror the cost of construction 
amount specified for each catego,y, 

Calgllation 

The attached Table A states that effective August 1. 2009, the cost or new 
conslJ\lction of Apartment bo,ldings of more than 2 units, Type V -wood frame 

"O.M.C. s«tm C!.OJOCU~21 
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PROOF OF SE:RVJCE 
Case Number Ll+-0-065 

1 am o resideot of the State of Catifomh1 at Je~sl eighteen years of age. I am not a parl) to ttle 
Residential Renl Adjustmern Program case 1isted above. I am employed ln Alameda Count). 
California. M)' business address is 250 hank Ji. Ogawa Plaza. Suite 5313, 5th Floor. Oakland. 

C"1ifornia 94612. 

Today. 1 served 1he attached documents listed below hy placing a true copy in :, City of 
()aklaod mail colkction rec.~eptacle for mailii:ig on the below date at 250 Frank H. Ogawa 
Pina, Suite 5313, 5th Floor, Oakland. Californi:i, addr<Ssed to: 

Oocumen1s Included 
Hearing Decision 

Rtpresenh1tive 
The Honor.bl• Frank Roesch. Alameda Counti Superior Coun 
1221 Oak Street Department 17 
Oa~land. CA 94612 

Owner Re-presentatl\'t 
525-655 Hvde Street C'!lvlL Tsegab Asseia - -
4844 Telegraph A \'e 
Oakland. CA 9460<} 

0-wner R('presenrntivt 
Aogie Sandoval. F'ried &. \VllJi31ns LLP 
1901 Harrison S1. 13th Floor 
Oakland. CA 94612 

o," uer Rcpresentath•(' 
Clifford E. Fried. Fried & Williams LLP 
190 I Harrison St. 13th Floor 
Ookland. CA 94612 

()wntr lttprcstntatl\ (' 
Liz Hart. c/o Fried & Williams U.PP 
1901 Harri!jon S1. 13Lh F'loor 
Oakland. CA 94612 

Tenan1 
Alexander Taylor 
3921 Harrison S1 i, I 04 
Oakland, CA 9-1611 
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Tenan, 
AlexanJru Rutnan1 
1Q11 Harrison St =102 
Oa,lanJ. CA <).1611 

l'tnant 
A lexandru Vasill!SCU 
\q11 Hmi«>n S, •301 
Oakland. CA 9461 I 

I ,n:ull 
Andre\\ ,::,,imkin 
1Q:? 1 Haniwn ~1 :!305 
0.1,land, ("A QJ61 I 

f,nan1 
Angellllli< fohnsoo·~(.mlnc--1 
1n1 Harri:;on St •103 
OaklanJ. CA '1-1{, 11 

Ttn:m1 
Biancs P\?nsroza 
JQ21 Hs.rrison S1 #204 
0.J..lanJ. C.-\ qJ6 I I 

Ttoant 
("oop,,r :,pindh 
1921 Hanlson St #20} 
O:tlJand. CA 'I-lo 11 

Ttaanl 
Dana S.an c!'St3n1 
l<ll 1 Horri~on Sl 11~03 
Oakbnd. CA QJ61 l 

Tenant 
[J.;03 81.lbWU 
1q2 I Hom;on S1 ~ I u2 
Oakland. CA <l-1611 

I CIHUII 

Eliza~ah \'anL,mcn 
Jq= I Humwn S1 Pcnah<•use 
Oakland. C'A 9J6 I I 

Ten:1n1 
F,mando Garcia 
J'>~l lhuri:.on S1 •~.f)I 
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O:lldand. CA 9J6 I I 

Ttosot 
Jessica Slmkin 
3Q21 Horri..son S1 #305 
Oakland. CA 9-1611 

Te.nant 
Jilleun Fijlin. & I ex,e Fijlin 
J92I Hom,on S1 •IOI 
0,<kland, CA Q4M I 

f,oanl 
Juhe Amberg 
3921 H.inison <;1 =302 
OnklanJ. CA 0~6 II 

Tenant 
Kmt' Garcia 
31):! l l l.irrison St #~O:" 
OallnnJ. t· A "46 l I 

·1 enant 
I is• Roruero 
3921 Hotrison S1 ~205 
Oakland, CA 9-1611 

Tcnanl 
\l•ri o.i. 
3921 Hamson S1 #304 
0.kl.lnd. C.-\ QJ6 I l 

Troan1 
R,a Cru1 
\Q21 1 larrison St #105 
<l•kl.!JlJ, CA QJ61 I 

Tt-nAul 

St~~cn \lilkr 
J<>;!. I I lnrrison ~1 Penthouse 
0.-.kland. CA 94 M I 

Ttnaot 
SUl3Il!l< \hller 
3Q~I Harrison !:,1 /<201 
Oakland. CA QJ~ 11 
• 
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Tenanc 
Tadeusz Bui.naru 
3921 Han-ison St ,i 102 
Oakland. CA 946 I I 

Tenant 
Todd Mc~lahon 
3921 Harrisou St #304 
Ollkland. CA 94611 

Teo1m1 
Tiler Riner 
3921 Harn sou St • 30;\ 
Oal<land. CA <l461 I 

Tenant 
Zt.'t' Bridges 
39:?l Harrison St #301 
Oakland. CA 94611 

Tenant 
Zwtlaoa Bulnaru 
3921 Harrison S1 #.104 
Oakland. CA ~4611 

Teoant Represcntati'\'t 
Ana Mira 
3022 lnternatlonal Olvd H410 
Ooklnud. CA 94601 

Te11ant Rtprcscncative 
Stanley Amberg. 
11 Carolyn Lane 
Chtljlpaqua. KY 10514 

I am read.dy t'runiliar \\~th the Cit) of Oakland· s practkt> of c-0Uoction and pr()Cessing 
correspondence tor nu,iling. Under that practice an en\·elopc placed iu the mail coltcction 
r,:cl!prnclc dc-.s("ribed aboq: '"'ould be deposit~d in the L'nite-d St.lh~S mail ,1,·ith the U.S. Postal 
s~f\·ic.e on 1hm same day with first class p0s1ag,e thereon fully prepa.Jd in 1be ordinary cours..:: of 

business. 

l declare Llndla.'r penalty or perjury under tht> 1a,,s of 1h.: Stale of Calitbmiu that tht'! abo\c 1$ true 
and correc1. E."cutcd on October O~. 2021 in Oakland. CA. 
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reresa Drown•Morri$ 

Oakhmd Re.n1 Adjustmc1u Program 
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Fried 
&Williarnsj 

Attorneys al Law 

October 7, 2021 

Via First-Class Mail and Email to:RCosta@oaklandca.gov 

City of Oakland Rent Adjustment Program 
c/o Robert Costa 
250 Frank Ogawa Plaza, Suite 5313 
Oakland, CA 94612 

RECEIVED 
OCT 15 2021 

HENT ADJUSTMENl PROGRA1. I 
OAKLAND • 

Angelica A. Sandoval 
asandoval@friedwilliams.com 

Re: RAP Case No. L14-0065; 525,655 Hyde Street CNML Properties, LLC v. Tenants 

To Whom it May Concern: 

The rent adjustment program's records and the reconsideration of board appeal decision after 
court judgment incorrectly names 525,655 Hyde Street CNML Properties, LLC as the property 
owner in the above referenced decision. 

While this matter was on appeal, Fried & Williams LLP, filed a request that Mandana Properties, 
LLC be substituted as the current and proper owner. A true and correct copy of the Motion to 
Substitute Mandana Properties LLC is attached for reference. 

Notices related to this matter should be directed to the undersigned and to the attention of Ray 
McFadden at email: ray@mandanaproperties.com. Thank you. 

cc: Ray McFadden 
Enclosures [ as stated] 

Sincerely, 
FRIED & WILLIAMS LLP ra:;:gn;:~ 
A'--3FQSAA6FQ.DOCJIP7 ... d 1 ngeuca A. ~an ova 

1901 Harrison Street, 13th Floor, Oakland, CA 94612 
Tel 510-625-0100 Fax 510-550-3621 

625 Market Street, 4th Floor, San Francisco, CA 94105 
Tel 415-421-0100 Fax 415-762-5435 

www.friedwilllams.com 
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Court of Appeal, First Appellate District 

Charles D. Johnson, Clerk/Executive Officer 

t · Elfctronically RECEIVED Oil 1/10/2020 011 l J.40,57 AM 

Court of Appeal. First Appellate District 

Charles D.Johnson. Clerk/Executive Officer 

Electronically FILED on 1/10/2020 by S. Diener, Deputy Cle1·k 

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

FIRST APPELLATE DISTRICT, DIVISION ONE 

525-655 HYDE ST. CNML.PROPS., LLC 

Petitioner and Respondent on 
Appeal; 

Court of Appeal No. Al56463 

Appeal from J11dgment Entered 
on December 12, 2018 Granting 
Writ of Administrative 
Mandamus ofthe.Superior Court 
of California, Alameda County, 
Case No. RGl?-862841, Hon. 
Jeffrey S. Brand and Hon. 
Kimberly Colwell 

v. 

CITY OF OAKLAND'S DEPT. OF 
HOUSING AND COMMUNITY 
DEVELOPMENT RENT ADJUSTMENT 
PROGRAM 

Respondent; RECEl\.!Ei) 
OCT 15 2021 

FERNANDO GARCIA, JULIE 
AMBERG, TODD MCMAHON, ET AL., RENT ADJUSTMENT PkOGRAPil 

OAKLAND t 

Real Parties in Interest and 
Appellants. 

MOTION TO SUBSTITUTE MANDANA PROPERTIES, LLC IN PLACE 
OF RESPONDENT ROCKRIDGE REAL ESTATE, LLC AND REINKE, 

LLC; MEMORANDUM OF POINTS AND AUTHORITIES; 
DECLARATION OF CLIFFORD E. FRIED; EXHIBITS 

l 

Clifford E. Fried (SBN # 118288) 
Fded & Williams LLP 
1901 Harrison Street 
Oakland, CA 94612 
Phone: (510) 625-0100 
Fax: (510) 550-3621 
cfried@friedwilliams.com 

Attorney for Respondent ROCKR.IDGE 
REAL ESTATE, LLC, REINKE, LLC 
and MANDANA PROPERTIES, LLC 
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MOTION TO SUBSTITUTE MANDANA PROPERTIES, LLC IN PLACE 
OF RESPONDENT ROCKRIDGE REAL ESTATE, LLC AND REINKE, 

LLC 

Pursuant to Rule 8.36, subdivision (a), of the California Rules of Court, 

Respondents :ROCKRIDGE REAL ESTATE, LLC and REINKE, LLC request 

that MANDANA PROPERTIES, LLC be substituted in place of Respondents for 

all purposes including this appeal. 

This motion is based on the attached Memorandum, Declaration of Clifford 

E. Fried and Exhibits. 

Dated: January 9, 2020 

Respectfully submitted, 

Fried & Williams LLP 

Cliffo a E. Fried 
Attorney for Respondent ROCKRIDGE 
REAL ESTATE, LLC, REINKE, LLC 
and MANDANA PROPERTIES, LLC 

2 
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t, "' 

MEMORANDUM OF POINTS AND AUTHORITIES 

Rule 8.36, subdivision (a), of the California Rules of Court provides in 

pe1tinent part that the substitution of parties in an appeal must be made by serving 

and filing a motion in the reviewing court, and the clerk of the court must notify 

the lower court of any ruling on the motion. 

Here, substitution ofMandaua Properties, LLC ("Assignee") as Petitioner 

in the original proceeding and as Respondent on appeal is appropriate. Assignee 

purchased the subject property commonly known as 3921 Hat'l'ison Street, 

Oakland, CA ("P1·operty") from Respondents Roclcridge Real Estate, LLC and 

Reinke, LLC, including but not limited to the Judgment Granting Writ of 

Administrative Mandamus, Writ of Administrative Mandamus, Order Granting 

Motion to Augment Record, Order granting Petition for Writ of Administrative 

Mandate, and any rights or remedies in connection with any appeal of the 

foregoing matters. [See Declaration ofCliffotd E. Fried, Assignment of Judgment 

filed with the Alameda County Superior Court on December 23, 2019 as Exhibit 

"A" hereto, and Acknowledgement of Assignment of Judgment as Exhibit "B" 

hereto. 

Ill 

Ill 
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For the :foregoing reasons, Man(lan~ '.Prope~ies, LLC should be substituted 

it1 as party in place of Rockridge Real Estate, LLC and Reinke; LLC, and the 

Superior Court of the County of Alameda.should be notified of this substitution 

pursuant to Rule of Court 8.36(a). 

Dated: January 9, 2020 

Respectfully submitted, 

Fried & Williams LLP 

Cli.ffoliFried 
Attorney for Respondent ROCKRIDGE 
REAL ESTATE, LLC, REINKE,LLC 
and MANDANA PROPERTIES, LLC 

2 
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DECLARATION OF CLIFFORD E. FRIED 

I, CLIFFORD E. FRIED, declare: 

1. I am an attorney duly licensed to practice law in the State of 

Californi~ and am ail attorney of record for Respondents Rockridge Real Estate, 

LLC and Reinke, LLC. 

2. By this motion, Respondents Roclaidge Real Estate, LLC and 

Reinke, LLC seek to substitute Mandana Properties, LLC as the Petitioner in the 

original proceeding and as Respondent on appeal. 

3. 'This. land.lord-tenant dispute has beenpending since November· 

2014'. During the pendency of the dispute, thel'e have been three differe11tsets of 

owners. The first owner was 525-655 Hyde St. CNML PROPS., LLC whose name 

appears on the caption of this appeal. The second owner was Rocla·idge Real 

Bstate, LLC. The currentowner is Mandarta Prop.etties, LLC. M.yfirn1 anct I have 

been representing a.U ofthese owners while the dispute has been pending;. 

4. On December 6, 2019, Nathaniel Reinke as Managing Member of 

Rockridge Real Estate, LLC and Alan Reinke as Managing Member of Reinke, 

LLC executeq an Assignment of J1Jdgment l caused the AS$ignment of Judgment 

tQ be filed with Uie Superior Court of California, County of Alamed.a on December 

23, 2019. A true and correct copy of the not~rized and filed endotsed copy of the 

Assignment of Ji1dgment is attached hereto as Exhibit "A". 

3 
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5. On December 16, 2019, Nathaniel Reinke as Managing Member of 

Rocla·idge Real Estate, LLC and Alan Reinke as Managing Member of Reinke, 

LLC further executed an Acknowledgment of Assignment of Judgment. A true 

and correct copy of the notarized copy of the Acknowledgment Assignment of 

Judgment is attached hereto as Exhibit "B". 

I declare under penalty ofpe1jmy that the foregoing is true and co11·ect and 

that this declaration was executed on January 9, 2020, in Oakland, Califomia. 

Cliffod E.Frie 

4 
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EXHIBIT A 

ASSIGNMENT OF JUDGMENT 
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1 Clifford E. Fried; Esq,; SBN 118288 
F.ried & Williams LLI> 

2 1901 Ha.n-ison Street, 14th Floor 
Oakland, CA 94612 

3 (510) 625-0100 

4 Attoineys for Petitioner, 
Rocla·idge Real Estate, LLC & Reinke, 

5 LLC 
6 

7 

~ ,,. 
lDNDORSEf.> 

FILED 
ALAMEDA COUNTY 

PEC 2 8 2019 -· 
( . . ~ 
• ' I ~ >.} IOR COUHT 

"",, ,i, ... , . 

8 

9 

10 

IN THE SUPERIOR COURT OF STATE OF CALIFORNIA 
IN AND FOR THE COUNTY OF ALAMEDA 

UNLIMITED CIVIL JURISDICTION 

11 525-655 Hyde St. Cnml Props., LLC, 

12 

13 

14 

vs. 

City of Oakland's Department of Housing and 
15 Community Development Rent Adjustment 

Program, and Does 1 through 25, 
16 

17 Responde11ts. 

18 AND REAL PARTIES IN INTEREST. 
19 

Case No.: RG.17862841 

ASSIGNMENT OF JUDGMENT 

20 TO THE COURT AND ALL INTERESTED PARTIES: 

21 Attached hereto an ASSIGNMENT OF JUDGEMNT dated December 6, 

22 2019. 

23 Dated: December 20, 2019 

24 

25 

26 

27 

2.8 

Fded & Willia.ms LLP 

by Cli • or E. Fried, Attorneys for Petitioner 
Roclaidge Real Estate, LLC & Reinke, LLC 

ASSIGNMENT OF JUDGMENT 
I 
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RECORDING REQUESTED BY: 

MANDANA PROPERTIES, LLC 

AND WHEN RECORDED MAIL TO: 

Clifford E. Fried, E~q. 
Fried & Williams LLP 
1901 Harrison Street 
Oakland, CA 94612 

SPACE ABOVE THIS LINE F'OR RECORDER'S USE 

APN: 012-0929-011 
ASSIGNMENT OF JUDGMENT 

THE UND~RSIGNED ASSIGNORS DECLARE: 

\. 

There is no fee 01· documentBl'y transfel' tax due as this instt'ument is unrelated to the tt:ansfer ofreal 
property under Government Code § 27388.1 (a)(l) and a documentru:y transfer tax was previously paid 
upon the trausfer of title to the i-eal property described herein. 

The property is located in tl1e city of Oakland, California. 

I r-- b~U\~ef 
This assignment is made as of __,ti""--_ day of•No9embe1-, 2019, by ROCKRIDGE REAL 

ESTATE LLC, a CaHfomia limited liability company and REINKE LLC, a California. limited liability 
company (collectively, "Assignor") and MANDANA PROPERTIES, LLC, a California limited liability 
company ('•Assignee0), with teference to the fQJlowing fa9ts: . lf lto ft\lM'--' 6\,'l,9, :Ir (30, OA~l.11 t-.Q, (.(.) '14W 2, 

A. WHEREAS, Assignor was the owner of real property, commonly known as 3921 lfarriiion <ttv 
Stre.et, Oakland, Cnlifomia, and mol'e particularly described in Exhibit "A" attached hereto which is fully 
incorporated herein by reference (''Property"). 

B. WHEREAS, Assignor sold all of its right, title and interest in and to the Property to 
Assignee, including but not limited to all of Assignor's right, title and interest in and to: (i) The Judgment 
Gtanting Writ of Administrative Mandamus entered in Alameda Superio1· Court, Case No. RG17862841, 
on December 12, 2018. (ii) The Writ 9f Administrative Manda!llus issued by the Alameda Superio1· Court, 
Case No. RG17862841, 011 Dece1rtber 12, 2018. (iii) The Order (1) Granting Motion to Augment R~gord 
and (2) Granting Petition for Writ of Administrative Mandate, entered in Alameda Superior Cou1t, Case 
No. RGl 7862841, .on August 23, 2018 against Defendant and Judgment Debtor, CITY OF OAl<LAND•S 
DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT RENT ADJUSTMENT 
PROGRAM. (iv) Any rights or remedies in connection with any appeal of the fol'going matters. 

C. WHEREAS, Assignot and Assigiiee desire to entel' into this Assignment to confirm the 
assignment by Assignor to Assignee of all of Assignee's right, title and interest in and to the 
aforementioned intangible property. 

1 

000330



NOW THEREFORE, in consideration of the inutunl covenants of the parties herein, and for good 
and valuable consideration, the sufficiency of which Js hereby acknowledged all'eady received, the patties 
agree as foJlows: 

J. Assigmnent by Assignor. Assignor hereby sells, tl'ansfers and assigns to Assignee all of 
Assignol''s right, title and intel'est iu and to each and nil of the following: (i) ThQ Judgment Granting Writ 
of Administrative Mandamus entel'ed in Alameda Supel'lol' Court, Case No. RG17862841, on December 
12, 2018. (ii) The Wrlt of Administrative Manda11ms issued by the Al111neda Superior Court, Case No. 
RG17862841, on December 12, 2018. (iii) The O.l'der (1) Granting Motion to AugmentRecord and (2) 
Gl·anting Petition for Writ of Administrative Mandate, entered in Alameda SuperioJ' Court, Case No. 
RG17862841, on August 23, 2018 against Defendant and Judgment Debtor, CITY OF OAI<LAND'S 
DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT RENT ADJUSTMENT 
PROGRAM. (iv) Any rights or remedies ill connection with any appeal of the forgoing matters. 

2. Governing Law. This Assignment is made and entered into in the State ofCalifomia: and 
shall be interp1'et~d, consttued and enforced in accordance with the Jaws of the State of California. 

3. Binding Effect. This Assignnient shall apply to, bind, and jnure to b~nefit of Assignor and 
Assiguee, and their respective heirs, legal representatives, successors and assigns. 

4. Counte,parts. This Assignment may be executed in one or more counterparts, each of 
which shall be an Ol'iginal, but all of which shall togethe1· constitute one instrument. 

IN WITNESS WHEREOF, this Assignment has been executed as of the date first above wdtten. 

ASSIGNOR: 

ROCKRIDGE REAL ESTATE LLC, 

~ired liabilio/ -~ 

By: Natbamel Re~ 
Managing Member 

ASSIGNEE: 

REINKELLC, 
a California limited liability company 

MANDANA PROPBRT1ES, LLC, a Limited Liability Company 

Bri;ndMcFadden 
Managing Member 
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A not!lly 1mblic or other officer completing this certificate verifies 
011ly the identity of the individual who signed the document to which 
this certificate is attached, and not the truthfulness, 
accuracy, or validity oftliat cloctunent. 

STATE OF CALIFORNlA 

COUNTYOF ~\a.~-eJ~ 
) 
) 
) 

' .. . ' • ()\1_ i \' C:.. 
On \ ?-. ... e.,[4 -. !:le>\:\ . . before me~ ("v,-,-o,.._ ~d' \-lo~•o:<1:) (here insert name 
Ellld ~~e qf the offi7er), lJei'sQnallr appeai·ed~~;;J. :=;~ prov~ to me on the ~as~s 
of SAt1sfactory evidence to be-the person(s) who~ mune(s) 1'$/~ subsc.t:1bed to the within 
instli,itiJ.ent and.acknowledged to me that he/sliE,Ahef execut«i the :iatne in his/hetAheir authorized 
capacity(ies), and that by his/11edtheir signature(s) on the instrument the person(s)~ ot the entity 
upon behalf of which the pel'son(s) acted, executed the instriunent. 

I certify under PENALTY O;F PERJURY unde1· the l~Ws of the State of Califoniia that the 
foregqiug paragraph is true and correct, 

WI!NESS my hand and official seal, 

(Signature) 

(SEAL) • lAIIIHARAJI! 
' ,' lfotu Pulll • ' 

~ ! '"" h• 
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CALIFORNIA All-PURPOSE ACKNOWLEDGMENT Civil Code§ 1189 

A notary publlo ot other ofRc:er c:omplellng this cerllflcate verifies only theldenlllY. of the Individual who signed the 
document lo whJc.h this certificate Is allaohed, and nol lhe truthfulness, accuracy, orvalfdlly oflhat document, 

State of C~lff omla 
County of Alameda 

'1--01'1 
On~:e/lV\~ \ k, > before me, _Jaqueline, Leal-Reyos_ Nota~ Public, 

personally ap~~ared Na ,£:-Lv=tt'l \ 0,c: .. t ~.·o p; I &z A.t Ci.II) Re...-nV-t 

Wh!) proved to me on the basis of satisfactory evidence to be the p~(s) whos.e fut.me(s)'ts[are 

s~~~~~r~lbed to the within lhslru. ment and acknowledged to. me tha. •~. ~th.ey. exec. utecl the safue 
In ~ / heir authorized~.· acity(le~), and that by ~~/their si~ture(s) on. \he instrument 
the p . (s), or the entity upon behalf of which the p~flts) acted, executed the instrument. 

I certify under PENAL TY OF PERJURY under the 
laws of the State of California that the foregoing 
paragraph is true and correct. 

• WITNESS my hand and official s~al. 

Though the Information below Is not required by raw, II may prove valual)fe to persons relying on the document and could 
prevent fraudulent removal and reallachment or this form to another document. 

Description of Attached Document 

TIiie or.Type of Document: _______________ Document Date: ___ _ 

Number of Pagss: ___ Sl9ner(s) Other Than Named Above: ___________ _ 
Cap;,.city(les) Claimect by Slgner(s) 

Signer's Name: __________ _ Signer's Name: __________ ____ 

D Corporate 0fflcet"-Tllle(s): _____ _ D Corporate Officer- Title(s): _____ _ 
D Partner• D Limited D General D Partner - 0 Limited D General 
D Individual D Attorney In Fact D Individual D Attorney In Fact 
D Trustee D Guardian or Conservator 0 Trustee D Guardian or Conservator 
0 other; ___________ _ D other: ___________ _ 

D Signer Is Representing: ______ _ D Signer I;; Representing:-----,--..,-
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''1 l 

\ 

l Cliffo_rd:E, Fried, Esq.~ SBN 118288 
F1·i~ct & Williams LL].> 

2 1901 Hal'l'ison, Stl'eet, 14111 Flo(>r 
Oaldaµd, CA 9.4ql2 

3 'J.'t}l: (5~0) 6~5~0100 
F~~: '{~10) 5$0.-~621 

4 cfried@friedwllliams.com 

s Atto1:t1eyS. for J;1.etiti9net~ 
Rppkl'idge R.e~l Estate, LLC, and 

6 '.Reinke, LLC 

7 

ENq~RSED 
F,U.JED 

ALAMEPA COUNTY 

'8 

9 

10 

IN THE SUPERIOR COURT OF STATE OF CALIFORNIA 

1N AND FOR THE COUN:TY OF ALAMEDA 

11 52$~655 Ilycle St. C1unl Pr<>p~., LLC, Cas~No.: RQ17862~41 

ACICNOWLEDGMEN1' OF 
ASSIGN"l\1ENT OJ.i'JUD'GlVJJl}~T 

Petitionel', 

14 

15 qty of Oakland's Department·ofHousiug and 
Coinmttnity bevelopment Rent Adjustment 

16 Programt and Does 1 through 2$, ' 

17 

18 

•' 

-~ .:;~spo;ndents. 
•°:~ , .. 

19 And Real Parties ill Interest. 

TO THE COlJRTAND ALL lNTERESTED ;PARTIES: 

PLEASE TAI<E.NOTICE that the 1~etitionets and Judgrneflt Creditol's 

R,OCKRIDGE RBAL ESTATE, LLC a1;1<l REINICELLC do hereby acknowledge 
24 

2s assignment to MAfIDANA PROJ.>ER.TIJ3S. LLC, ~ C~Hfo1-nia Limited Liability 

26 Co1~pany, of all irtt~rest, dght and title to ~aoh and all of the following: 
27 

28 
(i) The Judgment Gtatititig Writ of Admi11istn1tive Mandamus eiiteted in 

Alaineda Suped<u· Court> Case No. R0-17862'841, <;>n Decemb~1· 12, 2018. 

ACICNOWJ.;EDGM&NT C>ll ASSlGNM.~N'f OF JUDQMJ£NT 
1 
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• 
. , 

2 

3 

4 

(ii) 'The Writ of Administrative Mandamus ii:;sued :by the Alameda Superiol' 

Cot11t, OaseNo. RG178,6284J, onDecembel' 1.2, 2018. 

(iii) The Order (1) Granting Motion to Atlt,?;tn~nt Record and (2) Gtanting 

s Petition fot Writ of A(ltninistrative Mandate, entered in Almneda S1,1perior Cot1rt, 

6 Case No. R,017862841, on August 23, 2018 against Defendant and Judgment 
7 

8 Debtor, CITY 0I•' OAKLAND'S .DEPARTMENT OF ·H:0US,ING AND 

9 COMMUNITY DEVEL0PM:ENT EENT ADJU$1}\'1ENT PROGRAM .• 

10 

ll 

12 

J3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

·25 

26 

·21 

(iv) Any rights or reinedies itt coJltiection With any ~ppeal of the fotegoing 

mE.ttte1·s. 

The following i1iformation is.provlded under Code of Civ. Proc; Sec. 473(b): 

1. Judgment was entered in actionnu1nher lt017862841 of the Al~uneda 

County Superioi··Court. 

2. The fodg1nertt was entered on December 12, 2018 in the Alameda Coun'.ty 

'Register of Actions. 

3. The name and address of the a~signee and 1.1ew Jitdgment Credito~· are: 

IyIANDANA PROPERTIES, LLC 
4200 Pai'kBlvd #130 
Oakland, CA 94602 

The Judgme11tDebtots :name and fost lmown address is: 

CITY OF OAKLAND'S DEPARTMENT OF HOUSING AND COMMUNITY 
DEVELOPMENT RENT ADJUSTIVfEN1' PROGRAM 
City Hall, 6th Floor 
1 Fratik rt Ogawa Plaza 
Ol.ikh111d, California 94612 

ACX<N.OWUUGMENT ,OU ASSlGNMli:NT 011 JUl)GMli:NT 
• 2 
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1 

2 

3 

i4 

5 

6 

1 

8 

9 

4. The rights represented by the judgtrtent assigned to the assignee al'e descrlbecl 

above. 

5. The names mid a4dress of the assignor and odginal Judgment Creditor are: 

'.R.oc.lo:tdge Rea.1 E,state, LLC., ~nd Reinke, LLC 
c/o Cliftotd E. Fl'led 
F1'ied & W.illiains LLP 
H>01 R.~n:isoii Sfreeti 14111 Floor 
Oaldaml, CA 94612 

1 declare unde1· penalty of pe1jury unde1· the l~ws of the State of Califomin 

1 O that the fol'egoing js true atid coiteot. 

L1 

12 Dated: 
i3 

14 

15 

l(i. 

17 

i~ 

ROCKRII)GE REAL ESTATE, :LLC, 
•• • • • • d Liability Company 

- - -

M~naging Metnper 

I declare under pt:inalty ofpe1jury :µp.der the laws of the State of California 

19 • tltat the foregoing is trne and correct. 
20 

2J 

22 

23 

24 

25 

26 

27 

28 

Dated: 
REINKB, LLC, a California Limited Liability Company 

JOb;:EC~ 
By: Al.ltn lleitike 
Matw,gbig Jv[embef 

ACl<NO\V.LEDGMEN'l' OF ASSIGNMENT OF JU.DGMENT 
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CAUFORNIA All,-PURPOSE ACKNOY\flEOGMeNT civil code§ 1109 

A notary public or o.lhar (jiflcer c11mPl!llll)g lhls cerllflcale vi;irif19s only th.e. ldeilllly of lhe lndivldual who ~lgni,1d the 
document le whlcb !his cerllfloale Is a\lat;ihl!d, and 1101 the truthfulness, accuracy, er vatld(ly ofthal doouman!, 

who proved to me on the l>asl~ of saU$ff:tptory evldetwe to be t~e=rson(s) whostr'tQ(!le(i>)~ 
sul:!'scrlbp..sf..to..!h. • th1e wlthh'I Ins. trum_ent and acknowledg~d to m .. ~ that ~ ~. ey exe. c_uted the E?ame 
In ~e~uthorlzed capaclt~e$), eihd the1t by ~~.lgn ur~n. the instrument 
the _pe~(s), or th~ ·~ntlty 1.1pon behalf of Which the pe~n(s) acted, ·e>.<ecutect the lnstrunwnt, 

I certify under PENALTY OF Pl;RJURY under the 
laW!'.i of the ~tE1te of C1;11lfornla that the foregcililg 
,paragraph Is true ancl ~orrect. 

WITNE:SS my hand and official s~al. 

Though Ilia Information belcw Is nol reqtJlred by law, It may prove va.1ual)l9 lo persons relying on the doc\imenl end could 
, pr!iVohl fraudulent removal and reallachmantp(ihls form lo another dooumenl. 

Description of Attached Document 

TIiie or Type.pf Docwnent: __ ~----------- D.ocumenl Date: ___ _ 

Number of Page$: ___ Slgneir(s) Other Thah Nani.ad Above: --------~---
capaclty(les) Cll~lmeti by Slgher(s) 

Signer's Nam~:---'--------- Signer's Name: _________ _ 
□ Corporate Officer - Tille(s): _____ _ 
0 Parlner - Cl limited □ General 
D Individual b Atlor'neylrfFact 
D Truste.e D Guardian or Conservator 

□ corpor~te Officer-Tl\le(s): _____ _ 
□ Partner- □ Limited □ Genernl 
tJ lndlvldual D Attorney In Fact 
D Tr~~,e~ D Guardian or Conservator 

□ OU:,er; -----,,------~-
□ Signer ls Representing: ______ ~--

D Other: ------------
□ Signer Is Represehllng: -------,. 
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Charles D. Johnson. Clerk/Executive Officer 

'E)<J,i:lronically RECEIVED on 1/10/2020 on 11,40,57 AM 

Charles D.Johnson, Clerk/Executive Officer 

Electronically FILED on 1/10/2020 by S. Diener, Deputy Clerk 

APP-009 
PROOF OF SERVICE (Court of Appeal) 
[K] Mall D Personal Service 

Notice: This form rnay be used to provide proof that a document has been 
served In a proceeding In the Court of Appeal. Please read /nformatlOh 
Sheet for Proof ofServlce (Court of Appeal) (form APP-009-INFO) before 
completlng this form. Do not use this form for proof of electronic service, 
See form APP-009E. 
Case Name: 525-655 Hyde St. Cnml Props., LLC v. City of Oakland 

Court of Appeal Case Number: A 156463 

Superior Court Case Number: RG17-862841 

1. Al the time of service I was at least 1 fi years of age and not a party to this legal action. 

2, My D residence CR] business address is (specify): 

1901 Harrison Street, 14th Floor, Oakland, CA 94612 

3, I mailed or personally delivered a copy of the following document as Indicated below (fill In the name of the document you mailed or 
delivered and complete either a orb): 
Motion to Substitute Mandana Properties, LLC In Place of Responoent Rockrldge Real Estate, LLC and Reinke, LLC; Memorandum 
of Points and Authorities; Declaration of Clifford l:. Fried; .Exhibits 

a, [K] Mall. I mailed a copy of the document identified above as follows: 

(1) I enclosed a copy of the document Identified above in an envelope or envelopes and 

(ci) D deposited the sealed envelope(s) with the U.S. Postal Service, with the postage fLJlly prepaid, 

(b) [K] placed the emvelope(s) for collection and malling on the date .and at the place shown in items below, 
following our ordinary business practices, I am readily familiar with this business's practice of collecting 
and processing correspondence for malling. On the same day that correspondence is placed for collec!lon 
and mailing, It is deposited In the ordinary course or business with the U.S. Postal Service, in a sealed 
envelope(s) with postage fully prepaid. 

(2) Date malled: January 10, 2020 

(3) The envelope was or envelopes were addressed as follows: 

(a) Person served: 
(i) Name: Trial Court - Alameda Sllperior Court 
(Ii) Address: 

Judge Jeffrey Brand - Hayward Hail of Justice, 
24405 Amador Street, 
Hayward, CA 94544 

(b) Person served: 
(I) Name: Fernando Garcia 
(ii) Address: 
• 3921 Harrison Street, #202 

Oakland, CA 94611 

(c) Person served: 
(I) Name: Todd McMahon 

(ii) Addr~ss: 
3921 H~rtison Street, #304 
Oakland, CA 94611 

[KJ Additional persons served are listed on the attached page (write "APP-009, Item 3a" st the top of the page). 

(4) I am a resident of or employed in the county where the mailing occurred. The document was malled from 
(city and state): Oakland, CA 

form Approved lorOptJonal U~e 
Judlclal Council or Callfomla 
APP-009 [Rov. Janumy 1, 2017] 

PRbOF OF SERVICE 
(Court of Appeal) 

Page1012 

www.courts.ca.gav 
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Supetior C<>tlrt Case Number: 
RG17-862841 

3. b. D Personal delivery. I personally delivered a copy of the document identified above as follows: 

(1) Person seived: 

{a) Name: 
(b) Address where delivered: 

(c) Date delivered: 
(d) Time delivered: 

(2) Person seived: 
(a) Name: 
(b} Address where delivered: 

(c) Date delivered: 
(d) Time delivered: 

(3) Person seived: 
(a) Name: 
(b) Address where delivered: 

(c) Date delivered: 
(d) Time delivered: 

APP-009 

D Names and addresses of additional person~ served and delivery dates and times are listed on the attached pi:ige (write 
« APP-009, Item 3b" at the top of the .page). 

I declare under penalty of perjury under the laws of the State of California that the foregoing Is true and correct. 

Date: January I 0, 2020 

Fablenne Lopez 
(1YPE OR PRINT NAME OF PERSON COMPLETING THIS FORM) 

APP.000 (Rev, January 1, 2017J 

>,~-~- ... ~T­

,----··---•- -

► 

PROOF OF SERVICE 
(Court of Appeal) 

--------- ----~ 

P~go2ol 2 

I 
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Name 

52_5.-655 H)'de St. Cntnl Props., LLC v, City of Oakland,. 
Alamet/aCouniy Superior Courtcase no. RGJ7-.8621J41 

Addre~~ 
J111ie E. A1nbetg 3921 Harrison.Street~ #302 

Oakland, CA 94611 
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CITY OF OAKLAND 
RENT ADJUSTMENT PROGRAM 
250 Frank Ogawa Plaza, Suite 5313 

OCT 22 2021 
Oakland, CA 94612 

CITY OF OAKLAND 
(510) 238-3721 

RENT ADJUSTMENT PROGRAM 
OAKLANDA 

PPEAL 

Appellant's Name 
Julie E. Amberg D Owner X Tenant 

Property Address (Include Unit Number) 

3921 Harrison Street, Unit 302, Oakland, CA 94611 

Appellant's Mailing Address (For receipt of notices) Case Number 
L 14-0065 

3921 Harrison Street, Unit 302, Oakland, CA 94611 
Date of Decision appealed 

September 30, 2021 
Name of Representative (if any) Representative's Mailing Address (For notices) 

Stanley L. Amberg 4115 Kendal Way, Sleepy Hollow, 
NY 10591 

Please select your ground(s) for appeal from the list below. As part of the appeal, an explanation must 
be provided responding to each ground for which you are appealing. Each ground for appeal listed 
below includes directions as to what should be included in the explanation. 

1) There are math/clerical errors that require the Hearing Decision to be updated. (Please clearly 
explain the matWclerical errors.) 

2) Appealing the decision for one of the grounds below (required): 

a) X The decision is inconsistent with OMC Chapter 8.22, Rent Board Regulations or prior decisions 
of the Board. (In your explanation, you must identify the Ordinance section, regulation or prior Board 
decision(s) and describe how the description is inconsistent.). 

b) X The decision is inconsistent with decisions issued by other Hearing Officers. (In your explanation, 
you must identify the prior inconsistent decision and explain how the decision is inconsistent.) 

c) X The decision raises a new policy issue that has not been decided by the Board. (In your explanation, 
you must provide a detailed statement of the issue and why the issue should be decided in your favor.). 

d) X The decision violates federal, state or local law. (In your explanation, you must provide a detailed 
statement as to what law is violated.) 

e) X The decision is not supported by substantial evidence. (In your explanation, you must explain why 
the decision is not supported by substantial evidence found in the case record.) 

For more information phone (510) 238-3721. 

Rev. 6/18/2018 
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f) X I was denied a sufficient opportunity to present my claim or respond to the petitioner's claim. (In 
your explanation, you must describe how you were denied the chance to defend your claims and what 
evidence you would have presented. Note that a hearing is not required in every case. Staff may issue a 
decision without a hearing if sufficient facts to make the decision are not in dispute.) 

g) D The decision denies the Owner a fair return on my investment. (You may appeal on this ground only 
when your underlying petition was based on a/air return claim. You must specifically state why you have been 
denied a fair return and attach the calculations supporting your claim.) 

h) X Other. (In your explanation, you must attach a detailed explanation of your grounds for appeal.) 

Submissions to the Board must not exceed 25 pages from each party, and they must be received by the Rent 
Adjustment Program with a proof of service on opposing party within 15 days of filing the appeal. Only the first 
25 pages of submissions from each party will be considered by the Board, subject to Regulations 8.22.0lO(A)(S). 
Please number attached pages consecutively. Number of pages attached:. 5 _. 

• You must serve a copy of your appeal on the opposing parties or your appeal may be dismissed. • 
I declare under penalty of perjury under the laws of the State of California that on October 19 _, 20_ 21 _, 
I placed a copy of this form, and all attached pages, in the United States mail or deposited it with a commercial 
carrier, using a service at least as expeditious as first class mail, with all postage or charges fully prepaid, 
addressed to each opposing party as follows: 

~ Clifford E. Fried, Fried & Williams LLP 

Addc,s~ 1901 Harrison Street, 13th Floor 

Citl:a State ZiJ,2 Oakland, CA 94612 

~ Ray McFadden, Mandana Properties 

Addr,ss 4200 Park Boulevard, #130 

Citx. Sta~ Zig Oakland, CA 94602 

SIGNATURE of APPELLANT or DESIGNATED REPRESENTATIVE DATE 

For more information phone (510) 238-3721. 

Rev. 6/18/2018 
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L14-0065 Tenant Amberg Explanation of Grounds for Appeal 

CITY OF OAKLAND 
Department of Housing and Community Development 

RENT ADJUSTMENT PROGRAM 

525, 655 Hyde Street CNML Properties, LLC v. Tenants 
Case No. L14-0065 

TENANT AMBERG'S EXPLANATION OF GROUNDS FOR APPEAL 

INTRODUCTION 
and 

SUMMARY OF GROUNDS FOR APPEAL 

This is an appeal by tenant Julie E. Amberg from a Hearing Decision in Case No. L14-

0065, in the Department of Housing and Community Development Rent Adjustment Program 

("RAP"). The Hearing Decision is dated September 30, 2021 and it was served by United States 

mail on October 4, 2021. 

The Hearing Decision granted an owner's petition to exempt the property at 3921 

Harrison Street, Oakland, CA, from the RAP as a "substantially rehabilitated" building. OMC 

8.22.030(A)( 6) 

This case comes before the RAP on remand from an August 23, 2018 Order ("Order") 

and a December 12, 2018 Judgment of the Alameda County Superior Court (Case No. RG 17-

862841). 

The Superior Court Order expressly stated that the "Rent Board may direct the Hearing 

Officer to conduct a further hearing." The Order said at page 15: 

Consistent with CCP 1094.S(f), the court orders the City of Oakland Rent Board 
to reconsider the case in light of the court's opinion and judgment. The judgment shall 
not limit or control in any way the discretion legally vested in the respondent Board. If 
permitted by its procedures, the Rent Board may direct the Hearing Officer to conduct a 
further hearing. If permitted by its procedures, the Rent Board may reconsider either the 
entire matter or only the issues implicated by this order. The court expressly does not 
direct the Rent Board to grant the petition for a Certificate of Exemption. 

Tenant Amberg was not given an opportunity, on remand, to request a further hearing by 

a Hearing Officer. 

1 

000344



L14-0065 Tenant Amberg Explanation of Grounds for Appeal 

Tenant Amberg does request a further hearing, but, at this stage of the case, Tenant 

Amberg does not know of any procedure to request a further hearing except by filing this 

Appeal. 

Tenant Amberg asks the Rent Board to at least temporarily stay the RAP's September 30, 

2021 Hearing Decision, to order a further hearing, and to allow Tenant Amberg to introduce 

evidence and argument, principally on the issue of whether $127 .00/sq.ft. or $41.16/sq .ft. is the 

factually and legally correct multiplier for determining the "average basic cost for new 

construction for a rehabilitation project" (OMC 8.22.030) for the 15 balconies that are 

structurally integral to 15 apartments in the property. 

The burden of a further hearing on the RAP and the parties will be minimal. The time 

length of the requested hearing would not exceed two hours. The Hearing Officer (Linda M. 

Moroz) who authored the September 30, 2021 Hearing Decision now on Appeal is familiar with 

the property and the work done on it, which are the same as in case L15-0073 in which Officer 

Moroz was the Hearing Officer. 

The Superior Court's August 23, 2018 Order contemplates a hearing on remand which 

focuses on the "cost of building or rehabilitating the balconies." The Order states, at page 13: 

The Board misapplied OMC 8.22.030.B.2.b and the incorporated tables by 
focusing on the potential use of the balconies rather than the cost of building or 
rehabilitating the balconies. The Board's decision states 'there was no abuse of C 

discretion by the Hearing Officer in including the balconies' area where such space is 
useable space that expands the tenants' livable area.' 

This was legal error because the Table A analysis concerns the cost of 
constructing the project or part of the project, not the potential use of the constructed 
property. Although the Rent Board in other contexts might be focused on whether rental 
space is usable, livable, and habitable, in the context of OMC 8.22.B.2.b and Table A, the 
Rent Board must focus on the cost of construction. 

At the hearing requested by Tenant Amberg, a focus will be on the significant cost of 

building and rehabilitating the 15 balconies. For example, Martin Gallagher Construction's 

invoices show the cost of rehabilitating the 15 balconies was $180,000, which is a full 20.98% of 

Gallagher's construction costs. (Gallagher invoices 58 and 63) This evidence complies with the 

Superior Court's Order, quoted above, that a focus must be on the cost of building or 

rehabilitating the balconies. 

A further focus at the hearing requested by Tenant Amberg will be on the physical 

structure of the balconies as being an integral part of the building itself. For example, the 

2 

000345



L14-0065 Tenant Amberg Explanation of Grounds for Appeal 

evidence will show that each balcony, when constructed, was supported by, and attached to, 

horizontal wood beams. The beams were, at one end, embedded into and structurally attached to 

the interior framing of the building, and, at the other end, were embedded into and structurally 

attached to the floor of the balcony. This evidence complies with the Superior Court's Order, at 

page 13, which states: 

As a matter of statutory construction, the City must apply Table A to projects or 
parts of projects based on whether the Description reasonably describes the physical 
structure to be constructed. 

The evidence will show the balconies were intimately physically a part of the building's 

wood framing and, per Table A, the appropriate construction cost for the 15 balconies should be 

$127/sq.ft. 

The evidence will show that the correct calculation is: 

13,336 X $127 = $1,693,672.00 
810 x $127 = $102,870.00 [construction cost of 15 balconies] 
192 x $41.16 = $7,902.72 [ construction cost of penthouse deck] 
Total = $1,804,444.72 divided by 2 = $902,222.36, 

If the owner spent at least $902,222.36 on the construction rehabilitation project, the 

building is exempt from the Rent Ordinance. The September 30, 2021 Hearing Decision, at 

pages 2-3, recalculated the construction expenses as being $876,800.99. Because the owner 

failed to expend the required $902,222.36, the Rent Board should hold that the subject property 

has not been substantially rehabilitated and the rental units in the building remain under the Rent 

Ordinance. 

Further Statement of Grounds for Appeal 

Appeal ground #1. The September 30, 2021 Hearing Decision contains math errors. As 

explained above, the correct "Calculation" is $902,222.36 

Appeal grounds #2(a), #2(b), and #2(d). Under OMC 8.22.030, prior decisions of the Board, and 

decisions by other hearing officers, it is permissible, depending on the facts of each case, to take 

into account the actual use of the 15 balconies. Under OMC 15.20.030, the 15 balconies are 

"occupiable space" as opposed to unoccupiable spaces such as crawl spaces. The 15 balconies 

are not crawl spaces. They are entered through a sliding door in the living room, and tenants sit 

on the balconies, barbeque food on the balconies, and eat and enjoy beverages on the balconies. 
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Appeal grounds #2(c) and #2(e). The September 30, 2021 Hearing Decision raises a new policy 

issue that has not been decided by the Board: what are the rights of tenants to a new hearing, to 

present new evidence and legal arguments, after their original case has been returned to RAP, 

following the granting of a Writ of Mandamus by the Alameda County Superior Court? The 

Hearing Decision entitled "Reconsideration of Board Appeal Decision After Court Judgment" 

was issued by a RAP hearing officer without notice to tenants and without hearing further 

relevant testimony or evidence. The Hearing Decision is not supported by substantial evidence 

because, as explained above, the 15 balconies were actually an integral, structural part of the 

wood frame of the building. 

Appeal grounds #2(f) and 2(h). Tenant Amberg was denied a sufficient opportunity to respond 

to the owner's claim. She was denied the opportunity to present testimony and evidence upon 

remand of the case to the RAP. The Superior Court's August 23, 2018 Order expressly said that 

its judgment "shall not limit or control in any way the discretion legally vested in the respondent 

Board ... to conduct a further hearing." The Order said, at page 15: 

The judgment shall not limit or control in any way the discretion legally vested in the 
respondent Board. If permitted by its procedures, the Rent Board may direct the Hearing 
Officer to conduct a further hearing. If permitted by its procedures, the Rent Board may 
reconsider the entire matter or only the issues implicated by this order. The court 
expressly does not direct the Rent Board to grant the petition for a Certificate of 
Exemption. 

OMC 8.22.110 E.3 gives a party, Tenant Amberg, the rights to call and examine 

witnesses and to introduce exhibits. The Superior Court's Order expressly said its judgement 

"shall not" limit the Board's discretion to "conduct a further hearing." However, it appears that 

the Board, without notice to Tenant Amberg, exercised its discretion to deny the tenant her 

rights under OMC 8.22.110 E.3. Respectfully, that was an abuse of discretion. Respectfully, the 

denial of a new hearing - without notice - has denied tenant due process of law. At the original 

hearing of this case, there was no need or reason for tenant to introduce testimony or evidence 

that the 15 balconies were an integral structural part of the building because RAP decisions had 

accepted use of the balconies as sufficient to justify a $127/sq.ft. cost of construction. The 

Superior Court's Order called into question the propriety of balcony "use" and placed the focus 

on balcony structure. The court implicitly recognized that a mandamus proceeding in the 

Superior Court did not allow introduction of tenant evidence, and therefore expressly allowed the 
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Board to direct a hearing officer to conduct a further hearing. Respectfully, the Board should 

grant tenant's appeal and direct the Hearing Officer to conduct a further hearing. 

CONCLUSION 

For the above-stated reasons, the Board should reverse the September 30, 2021 

Hearing Decision and remand the case to a hearing officer for a,further hearing. 

October 19, 2021 

Respectfully submitted, 

Stanley L. Amberg, 
4115 Kendal Way, Sleepy Hollow, NY 10591 
T: 914-238-4921, M: 914-263-7341 
Representative for Tenant Amberg 

I, Stanley L. Amberg, declare under penalty of perjury under the laws of the State of California 
that on October 19, 2021, I placed a copy of tenant Amberg's Appeal and a copy of this 
TENANT AMBERG'S EXPLANATION OF GROUNDS FOR APPEAL in the United States 
mail or deposited it with a commercial carrier, using a service at least as expeditious as first class 
mail, with all postage or charges fully prepaid, addressed to: Clifford E. Fried, Fried & Williams 
LLP, 1901 Harrison Street, 13th Floor, Oakland, CA 94612; and to the current owner of the 
property Ray McFadden, Mandana Properties, 4200 Park Boulevard, #130, Oakland, CA 94602. 

~2.4 
Stanley L. Amberg 
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CITY OF OAKLAND 
Department of Housing and Community Development 

RENT ADJUSTMENT PROGRAM 

525,655 Hyde Street CNML Properties, LLC v. Tenants 
Case No. L14-0065 

TENANTS MCMAHON AND ODA'S EXPLANATION OF GROUNDS FOR APPEAL 

INTRODUCTION 
and 

SUMMARY OF GROUNDS FOR APPEAL 

This is an appeal by tenants Todd McMahon and Mari Oda from a Hearing Decision in 

Case No. L14-0065, in the Department of Housing and Community Development Rent 

Adjustment Program ("RAP"). The Hearing Decision is dated September 30, 2021 and it was 

served by United States mail on October 4, 2021. 

The Hearing Decision granted an owner's petition to exempt the property at 3921 

Harrison Street, Oakland, CA, from the RAP as a "substantially rehabilitated" building. OMC 

8.22.030(A)(6) 

This case comes before the RAP on remand from an August 23, 2018 Order ("Order") 

and a December 12, 2018 Judgment of the Alameda County Superior Court (Case No. RGI 7-

862841). 

The Superior Court Order expressly stated that the "Rent Board may direct the Hearing 

Officer to conduct a further hearing." The Order said: 

Consistent with CCP 1094.5(f), the court orders the City of Oakland Rent Board 
to reconsider the case in light of the court's opinion andjudgment. The judgment shall 
not limit or control in any way the discretion legally vested in the respondent Board. If 
permitted by its procedures, the Rent Board may direct the Hearing Officer to conduct a 
further hearing. If permitted by its procedures, the Rent Board may reconsider either the 
entire matter or only the issues implicated by this order. The court expressly does not 
direct the Rent Board to grant the petition for a Certificate of Exemption. 

Tenants McMahon and Oda were not given an opportunity, on remand, to request a 

further hearing by a Hearing Officer. 
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L 14-uuo:, 1 enants McMahon and Oda Explanation of Grounds for Appeal 

Tenants McMahon and Oda do request a further hearing, but, at this stage of the case, 

Tenants McMahon and Oda do not know of any procedure to request a further hearing except by 

filing this Appeal. 

Tenants McMahon and Oda ask the Rent Board to at least temporarily stay the RAP's 

September 30, 2021 Hearing Decision, to order a further hearing, and to allow Tenants 

McMahon and Oda to introduce evidence and argument, principally on the issue of whether 

$127.00/sq.ft. or $41.16/sq.ft. is the factually and legally correct multiplier for determining the 

"average basic cost for new construction for a rehabilitation project" (OMC 8.22.030) for the 15 

balconies that are structurally integral to 15 apartments in the property. 

The burden of a further hearing on the RAP and the parties will be minimal. The time 

length of the requested hearing would not exceed two hours. The Hearing Officer (Linda M. 

Moroz) who authored the September 30, 2021 Hearing Decision now on Appeal is familiar with 

the property and the work done on it, which are the same as in case L 15-0073 in which Officer 

Moroz was the Hearing Officer. 

The Superior Court's August 23, 2018 Order contemplates a hearing on remand which 

focuses on the "cost of building or rehabilitating the balconies." The Order states, at page 13: 

The Board misapplied OMC 8.22.030.B.2.b and the incorporated tables by 
focusing on the potential use of the balconies rather than the cost of building or 
rehabilitating the balconies. The Board's decision states 'there was no abuse of 
discretion by the Hearing Officer in including the balconies' area where such space is 
useable space that expands the tenants' livable area.' 

This was legal error because the Table A analysis concerns the cost of 
constructing the project or part of the project, not the potential use of the constructed 
property. Although the Rent Board in other contexts might be focused on whether rental 
space is usable, livable, and habitable, in the context of OMC 8.22.B.2.b and Table A, the 
Rent Board must focus on the cost of construction. 

At the hearing requested by Tenants McMahon and Oda, a focus will be on the 

significant cost of building and rehabilitating the 15 balconies. For example, Martin Gallagher 

Construction's invoices show the cost ofrehabilitating the 15 balconies was $180,000, which is a 

full 20.98% of Gallagher's construction costs. (Gallagher invoices 58 and 63) This evidence 

complies with the Superior Court's Order, quoted above, that a focus must be on the cost of 

building or rehabilitating the balconies. 

A further focus at the hearing requested by Tenants McMahon and Oda will be on the 

physical structure of the balconies as being an integral part of the building itself. For example, 
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Ll4-UU65 Tenants McMahon and Oda Explanation of Grounds for Appeal 

the evidence will show that each balcony, when constructed, was supported by, and attached to, 

horizontal wood beams. The beams were, at one end, embedded into and structurally attached to 

the interior framing of the building, and, at the other end, were embedded into and structurally 

attached to the floor of the balcony. This evidence complies with the Superior Court's Order, at 

page 13, which states: 

As a matter of statutory construction, the City must apply Table A to projects or 
parts of projects based on whether the Description reasonably describes the physical 
structure to be constructed. 

The evidence will show the balconies were intimately physically a part of the building's 

wood framing and, per Table A, the appropriate construction cost for the 15 balconies should be 

$127 /sq.ft. 

The evidence will show that the correct calculation is: 

13,336 X $127 = $1,693,672.00 
810 x $127 = $102,870.00 [construction cost of 15 balconies] 
192 x $41.16 = $7,902.72 [construction cost of penthouse deck] 
Total= $1,804,444.72 divided by 2 = $902,222.36 

If the owner spent at least $902,222.36 on the construction rehabilitation project, the 

building is exempt from the Rent Ordinance. The September 30, 2021 Hearing Decision, at 

pages 2-3, recalculated the construction expenses as being $876,800.99. Because the owner 

failed to expend the required $902,222.36, the Rent Board should hold that the subject property 

has not been substantially rehabilitated and the rental units in the building remain under the Rent 

Ordinance. 

Further Statement of Grounds for Appeal 

Appeal ground #1. The September 30, 2021 Hearing Decision contains math errors. As 

explained above, the correct "Calculation" is $902,222.36 

Appeal grounds #2(a), #2(b), and #2(d). Under OMC 8.22.030, prior decisions of the Board, and 

decisions by other hearing officers, it is permissible, depending on the facts of each case, to take 

into account the actual use of the 15 balconies. Under OMC 15.20.030, the 15 balconies are 

"occupiable space" as opposed to unoccupiable spaces such as crawl spaces. The 15 balconies 

are not crawl spaces. They are entered through a sliding door in the living room, and tenants sit 

on the balconies, barbeque food on the balconies, and eat and enjoy beverages on the balconies. 
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Appeal grounds #2(c) and #2(e). The September 30, 2021 Hearing Decision raises a new policy 

issue that has not been decided by the Board: what are the rights of tenants to a new hearing, to 

present new evidence and legal arguments, after their original case has been returned to RAP, 

following the granting of a Writ of Mandamus by the Alameda County Superior Court? The 

Hearing Decision entitled "Reconsideration of Board Appeal Decision After Court Judgment" 

was issued by a RAP hearing officer without notice to tenants and without hearing further 

relevant testimony or evidence. The Hearing Decision is not supported by substantial evidence 

because, as explained above, the 15 balconies were actually an integral, structural part of the 

wood frame of the building. 

Appeal ground #2(f) and #2(h). Tenants McMahon and Oda were denied a sufficient 

opportunity to respond to the owner's claim. They were denied the opportunity to present 

testimony and evidence upon remand of the case to the RAP. The Superior Court's August 23, 

2018 Order expressly said that its judgment "shall not limit or control in any way the discretion 

legally vested in the respondent Board ... to conduct a further hearing." The Order said, at page 

15: 

The judgment shall not limit or control in any way the discretion legally vested in the 
respondent Board. If permitted by its procedures, the Rent Board may direct the Hearing 
Officer to conduct a further hearing. If permitted by its procedures, the Rent Board may 
reconsider the entire matter or only the issues implicated by this order. The court 
expressly does not direct the Rent Board to grant the petition for a Certificate of 
Exemption. 

OMC 8.22.110 E.3 gives a party, Tenants McMahon and Oda, the rights to call and 

examine witnesses and to introduce exhibits. The Superior Court's Order expressly said its 

judgement "shall not" limit the Board's discretion to "conduct a further hearing." However, it 

appears that the Board, without notice to Tenants McMahon and Oda, exercised its discretion to 

deny the tenants their rights under OMC 8.22.110 E.3. Respectfully, that was an abuse of 

discretion. Respectfully, the denial of a new hearing - without notice - has denied tenants due 

process oflaw. At the original hearing of this case, there was no need or reason for tenants to 

introduce testimony or evidence that the 15 balconies were an integral structural part of the 

building because RAP decisions had accepted use of the balconies as sufficient to justify a 

$127/sq.ft. cost of construction. The Superior Court's Order called into question the propriety of 

balcony "use" and placed the focus on balcony structure. The court implicitly recognized that a 
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mandamus proceeding in the Superior Court did not allow introduction of tenant evidence, and 

therefore expressly allowed the Board to direct a hearing officer to conduct a further hearing. 

Respectfully, the Board should grant tenants' appeal and direct the Hearing Officer to conduct a 

further hearing. 

CONCLUSION 

For the above-stated reasons, the Board should reverse the September 30, 2021 

Hearing Decision and remand the case to a hearing officer for a further hearing. 

October 19, 2021 

Respectfully submitted, 

Stanley L. Amberg, 
4115 Kendal Way, Sleepy Hollow, NY 10591 
T: 914-238-4921, M: 914-263-7341 
Representative for Tenants McMahon and Oda 

I, Stanley L. Amberg, declare under penalty of perjury under the laws of the State of California 
that on October 19, 2021, I placed a copy of Tenants McMahon and Oda's Appeal and a copy of 
this TENANTS MCMAHON AND ODA'S EXPLANATION OF GROUNDS FOR APPEAL in 
the United States mail or deposited it with a commercial carrier, using a service at least as 
expeditious as first class mail, with all postage or charges fully prepaid, addressed to: Clifford E. 
Fried, Fried & Williams LLP, 1901 Harrison Street, 14th Floor, Oakland, CA 94612; and to the 
current owner of the property Ray McFadden, Mandana Properties, 4200 Park Boulevard, #130, 
Oakland, CA 94602. 

~2-4 
Stanley L. Amberg 
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Clifford E. Fried SBN 118288 

Angelica A. Sandoval SBN 318093 

Fried & Williams LLP 

1901 Harrison Street, 13th Floor 

Oakland, California 94612 

Telephone: (510) 625-0100 

Facsimile: (510) 550-3621 

Email: asandoval@friedwilliams.com 

Attorneys for Respondent /Owner 

Mandana Properties, LLC   

DEPARTMENT OF HOUSING & COMMUNITY DEVELOPMENT AGENCY 

RENT ADJUSTMENT PROGRAM  

CITY OF OAKLAND 

Julie E. Amberg; 

Todd MacMahon; 

Mari Oda; 

Fernando Garcia; 

Kate Garcia; 

Appellants/Tenant, 

vs. 

525, 655 Hyde Street CNML Properties, LLC 

Respondent/Owner. 

CASE NO.: L14-00650_____ 

RESPONDENT’S RESPONSE TO APPEAL 

This is Respondent Mandana Properties, LLC response to appeals submitted by Julie E. 

Amberg, Rodd McMahon, Mari Oda, Fernando, and Kate Garcia, (collectively, “Appellants”). 

Appellants filed their appeals after receiving the September 30, 2021, Reconsideration of Board 

Appeal Decision After Court Judgment Decision (the “Decision”). The Decision follows the order 

issued by the Alameda Superior Court which ordered the City of Oakland Rent Adjustment 

Program to “reconsider the Appeal Decision L14-0065 in its entirety in light of the Court’s 

Opinions, Order, and this Judgment.” 
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I. INTRODUCTION

On March 7, 2017, Respondent, Mandana Properties LLC (as the current owner and 

taking over the rights and actions of its predecessors in interest) challenged a decision issued by the 

Oakland’s Rent Adjustment Program (the “RAP”) and Appeals Board Decision in RAP Case 

Number L14-0065 (“Original Decision”) denying a petition for substantial rehabilitation for an 

apartment building located at 3921 Harrison Street, Oakland, California (“Property”). Respondent 

claimed that the RAP erred in its calculation of the minimum construction costs required for the 

building to be declared “substantially rehabilitated” pursuant to Oakland Municipal Code (“OMC”) 

Section 8.22.030(A)(6) by inflating the minimum construction costs requirement using incorrect 

figures, based its decision on a schedule improperly introduced by one of the tenants, and 

improperly excluding certain invoices in favor of the Appellants without any basis. 

In support of its petition for substantial rehabilitation, the owner submitted into evidence 

invoices and proofs of payment for work on the Property. The RAP overlooked $26,000 in legitimate 

allowable expenses from those invoices when it calculated invoices by Martin Gallagher 

Construction, Inc. Due to the RAP’s error, the RAP understated the total amount spent by 

Respondent and denied the owner $26,000 in legitimate allowable expenses.  

The RAP miscalculated the average basic cost for new construction, which is used for 

determining the minimum amount that Respondent needed to spend on the Property to qualify for a 

Certificate of Exemption. 

The RAP admitted into evidence a document on the letterhead of the Alameda County 

Assessor which states that the total building area of the Property is 13,336 square feet. Because the 

13,336 square feet did not include the 16 decks on the Property, which were also renovated and 

considered in the total construction cost, the RAP added 1,002 square feet to the total square 

footage, instead of keeping it separate, for a total square footage of 14,338. 

The RAP then multiplied 14,338 square feet by $127, which is the average basic costs of 

construction for an apartment with two or more units made of wood frame construction, to 

calculate the average basic costs of construction as $1,820,926. This figure is incorrect, as it fails to 
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account for the average basic costs of construction for decks and balconies, which is substantially 

lower than the average basic cost of construction for apartments in general. Instead, the RAP should 

have multiplied 13,336 square feet by $127, and 1,002 square feet by $41.16 to derive a sum of 

$1,734,914 for the average basic costs of construction for the Property.  

 The RAP improperly admitted “Quarterly Cost Indexes (1926 = 100)” (“Table B”) into 

evidence over Respondent’s objections, even though it was not properly submitted at least seven 

days before the hearing in violation of the rules set by the RAP in its notice of hearing, and the table 

did not come from the City of Oakland’s chief building inspected as required by Section 

8.22.030.B.2.b. The RAP then calculated a multiplier of 1.18% based on figures in Table B to 

adjust the average basic cost of construction for inflation. Then 1.18% was multiplied by the 

incorrect average basic cost of construction of $1,820,926 which was further multiplied by 50% to 

derive the amount of $1,074,347, as the minimum amount required by the owner to spend to have 

its Property deemed substantially rehabilitated. 

 Because the RAP determined the total cost spent by Respondent in the amount of 

$850,441 did not exceed $1,074,347, the RAP denied the Exemption Petition. Respondent then 

appealed the Original Decision. The Original Decision was affirmed on appeal.    

 On June 5, 2017, Respondent filed a Petition for Writ of Administrative Mandamus 

(“Petition”) in the Superior Court of California, County of Alameda.  

 On December 12, 2018, the Alameda County Superior Court entered a Judgment 

Granting the Writ of Administrative Mandamus, setting aside and vacating the Original Decision. 

The Superior Court ordered the City of Oakland Rent Adjustment Program to “reconsider the 

Appeal Decision L14-0065 in its entirety in light of the Court’s Opinions, Order and this 

Judgment.” A copy true and correct copy of the Judgment and Writ from the trial court is attached 

hereto as Exhibit A. 

 On February 26, 2021, the Court of Appeal affirmed and trial court’s judgment and 

remanded the matter for consideration in accordance this its rulings. The remand order states: 

“Consistent with Code of Civil Procedure [section] 1094.5(f), the court orders the City of Oakland 
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Rent Board to reconsider the case in light of the court’s opinions and judgment.” The order 

further allows the RAP to use its discretion to follow any appropriate procedures. A true and correct 

copy Court of Appeals Decision is attached hereto as Exhibit B.  

 On September 30, 2021, Hearing Officer Linda Moroz issued the new Decision. The 

Decision was served by mailing a copy on the parties on October 4, 2021. A true and correct copy 

of the Decision is attached hereto as Exhibit C. Appellant Julie E. Amberg served her appeal on 

October 19, 2021. Appellant Rodd McMahon and Mari Oda served their appeal on October 19, 

2021. And Appellant Fernando and Kate Garcia served their appeal on October 19, 2021. 

II. APPEAL GROUNDS: 

 

1. The decision is inconsistent with OMC Chapter 8.22;  

2. The decision is inconsistent with decisions issued by other Hearing Officers; 

3. The decision raises a new policy issue that has not been decided by the Board; 

4. The decision violates federal, state, or local law; 

5. The decision is not supported by substantial evidence;  

6. Appellant was denied a sufficient opportunity to present claims;  

 

III. ARGUMENTS  
 

A. Appellants fail to demonstrate how this decision is inconsistent with Oakland’s 
law, regulation, or prior decisions.  

When alleging a decision is inconsistent with the law, regulations, or prior decisions, an 

appellant is required to identify the Ordinance section, regulations, or prior Board decision, and 

describe how the decision is inconsistent. Appellant has not provided this information and thus fails 

to meet his burden of proof.  

 It is very difficult for Respondent to prepare a response since Appellants do not identify the 

law, regulation, or prior decision that is different. Thus, this claim should be disregarded.  

 

B. Appellants fail to demonstrate how this decision is inconsistent with decisions 

issued by other Hearing Officer.  

 

When alleging that a decision is inconsistent with prior decisions, appellant is required to 

identify the prior inconsistent decision and explain how the decision is inconsistent.  
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It is very difficult Respondent to prepare a response since Appellants failed to identify any 

prior decision. Thus, this claim should be disregarded.  

 

C. CCP § 1094.5 outlines the procedure after the issuance of a Writ of Mandamus, 

thus this is not a new policy issue.  

 

Appellants allege that after a Writ of Mandamus has been issued, tenants should be entitled 

to a new hearing and should be permitted to present new/same evidence and argument.  

Pursuant to OMC 8.22.120.E. a party can seek judicial relief after a final decision has been 

issued by the Appeal Board. After exhausting all other remedies, Respondent filed a petition for 

writ of administrative mandate under CCP § 1085(a) and CCP § 1094.5 to seek such relief.  CCP § 

1094.5 (f) states:  

“[C]ourt shall enter judgement either commanding respondent to set aside the order 

or decision, or denying the writ. Where the judgment commands that the order or 

decision be set aside, it may order the reconsideration of the case in light of the 

court’s opinion and judgment and may order respondent to take such action as is 

specially upon it by law, but the judgment shall not limit or control in any way the 

discretion legally vested in the respondent.”  

 

 CCP § 1094.5 provides the framework by which an aggrieved party to an administrative 

proceeding may seek judicial review of a final order or decision. Respondent followed the 

appropriate procedures to seek relief. As a result, the Alameda Superior Court, affirmed by the 

Court of Appeals, granted Respondent’s Writ for Mandate with clear directions to the RAP. The 

RAP properly followed the trial court’s order. Thus, this is not a new issue, and the RAP exercised 

its discretion in not scheduling a new hearing.  

D. Appellants fail to demonstrate how the Decision is not supported by substantial 
evidence.  
 

The RAP Board on appeal applies the substantial standard when reviewing the hearing 

officer’s decision. The Board’s function is not to decide whether it would have reached the same 

factual conclusions as the hearing officer. Instead, the Board’s task is to decide whether a 

reasonable factfinder could have come to the same conclusion based on the facts in the record. 

The work for the RAP Board has been done. The trial court and the Court of Appeals 

closely reviewed supporting and opposing pleadings, arguments, evidence, and ordered that the 
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Original Decision be vacated and set aside, and the RAP reconsidered the case in light of the 

Court’s opinion and judgment. The court’s opinion and judgment detail the facts and specifically 

point out the errors in the Original Decision. The RAP considered the court’s opinion and judgment 

when drafting the new Decision and properly followed the court’s orders.   

Appellants fail to demonstrate how, by following the Court’s opinion and judgment, a 

different outcome would be reached. Instead, Appellants wish to present the same arguments that 

led to the errors in the Original Decision. Thus, this argument should be disregarded.  

 

E. Appellant fails to demonstrate how the Decision violates federal, state, or local 
law. 
 
Appellants fails to state the law that is being violated, making it difficult for Respondent to 

prepare a response. Respondent followed the procedure outlined by OMC 8.22.120.E and CCP § 

1085(a) and CCP § 1094.5 as paraphrased under Section C above. Respondent is not violating any 

laws. It appears that Appellants are requesting the RAP to disobey the Court’s orders and violate 

the law. Thus, this argument should be disregarded.  

F. Appellants had a fair opportunity to present their claims. 
 
The RAP properly exercised its discretion in issuing the Decision and not holding another 

hearing. Appellants are confused and misinterpret the Court of Appeal’s decision. The remand 

order states:  

“Consistent with Code of Civil Procedure [section] 1094.5(f), the court orders the 
City of Oakland Rent Board to reconsider the case in light of the court’s opinion 
and judgment. The judgment shall not limit or control in any way the discretion 
legally vested in the response Board. If permitted by its procedures, the Rent Board 
may direct the Hearing Officer to conduct a further hearing. If permitted by its 
procedures, the Rent Board may reconsider the entire matter or only the issues 
implicated by this order. The court expressly does not direct the Rent Board to grant 
the petition for Certificate of Exemption.” Emphasis added.  
 
Appellants erroneously interpreted the Court of Appeal’s Order to mean Appellants 

should be given the opportunity to appear at a hearing to introduce new/same evidence and 

argument related to the multiplier for determining the average costs of construction.  

The Alameda Superior Court held and Court of Appeals found that the RAP erred by 

incorporating Table B as the substantive standard, using Table B since it was not issued by 
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the chief building inspector, excluding $26,000 in invoices by Martin Gallagher 

Construction Inc., misapplying and miscalculating the construction costs by focusing on the 

potential use of the balconies rather than the costs of construction, using the wrong 

multiplier from the wrong table; and the Court found that there was substantial evidence to 

support the claim that the property space included both apartment space and deck and 

balcony space. See Exhibits A and B.   

Any arguments and evidence Appellants wish to now introduce has already been 

considered by the trial court and the RAP.  Thus, Appellants have not been denied their due 

process rights.   

 Lastly, Appellant Julie Amberg did not file a response to Respondent’s Exemption 

Petition within the 30 days of service of the notice by the RAP pursuant to OMC 

8.22.090.A.5. Thus, Appellant Julie Amberg lacks standing to present evidence, argue or 

object to the Respondent’s Exemption Petition and the Decision. See T-06-0059-0060, 

Martinez v. Wu and T10-0073, Hunter-Nicholson v. Hogan/Vest.  

III. CONCLUSION  

 Appellants have failed to provide valid arguments as to why the RAP’s Decision 

should be overturned or why a new hearing should be scheduled. The Alameda County 

Superior Court and the Court of Appeals considered the pleadings, Administrative Record, 

all moving opposition papers, arguments of counsel, and filed papers, the court entered an 

Order granting Respondent’s granting writ of mandate directing the City of Oakland’s RAP 

to set aside and vacate the Appeal Decision in Case No. L14-0065 and for the RAP to 

reconsider the Appeal Decision in Case No. L14-0065 in light of the court’s opinions, 

Order, and Judgment. The RAP properly followed the trial court’s and Court of Appeal’s 

orders. The appeal should be denied in entirety.   

Date: November 23, 2021  FRIED & WILLIAMS, LLP 

     ___________________________________ 

     Angelica A. Sandoval 

Attorneys for Respondent/Owner, Mandana Properties, LLC 

DocuSign Envelope ID: 1CAC8070-80B2-49B9-9AFC-47C3DCBA469DDocuSign Envelope ID: 5CAE7DFF-C501-4802-8B65-6B7733A4BB3D
II 

000362



EXHIBIT A MCF_000001

DocuSign Envelope ID: 1CAC8070-80B2-49B9-9AFC-47C3DCBA469DDocuSign Envelope ID: 5CAE7DFF-C501-4802-8B65-6B7733A4BB3D

1 
Clifford E. Fried, Esq., SBN 118288 
Fried & Williams LLP 

2 1901 Harrison Street 
Oakland, CA 94612 

3 Phone: (510) 625-0100 

4 
Email: cfried@friedwilliams.com 

s Attorneys for Petitioners 
Roclcridge Real Estate, LLC .& Re~e, LLC 

6 

7 

FILED 
ALAMEDA COUNTY 

DEC 1 2 2018 

By,-~-

8 
1N THE SUPERIOR COURT OF STATE OF CALIFORNIA 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

IN AND FOR TIIE COUNTY OF ALAMEDA 

525-655 HYDE ST. CNML'PROPS., LLP, 

Petitioner, 

vs. 

CITY OF OAKLAND'S DEPARTMENT OF 
HOUSING AND COMMUNITY 
DEVELOPMENT RENT ADnJSTMENT 
PROGRAM, and DOES 1 THROUGH 25, 

Respondents. 

Jilleun Eglin, 
Lexie Eglin, 
Angelique Johnson-Martinez, 
Suzanne Miller, 
Fernando Garcia, 
Kate Flick Garcia, 
Bi~ca Penaloza, 
David Preciado, 
Julie Amberg, 
Tyler Ritter, 
Marie Oda, 
Todd McMahon, 
Andrew Simkin, 
Jessica Simkin, 
and DOES 26 THR.O1:JGH 40, 

Real Parties in Interest. 

1 

Case No.: RG17-862841 

tpROP6SED] JUDGMENT 
GRANTING WRIT OF 
ADMINISTRATIVE MANDAMUS 

JUDGMENT GRANTING MOTION FOR JUDGMENT ON THE WRIT OF ADMINISTRATIVE MANDAMUS 
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__J_• ----------------------------------,,---

1 The Motion for Judgment on the Writ of Administrative Mandamus of Petitioners 

2 Rockridge Real Estate, LLC & Reinke, LLC ("Petitioners") came on for hearing on July 

3 26, 2018 and August 23, 2018 in Depattrnent 511 before the Honorable Kimberly Colwell. 

4 Clifford E. Fried, of Fried & Williams LLP appeared on behalf of Petitioners. Jamilah A. 

s Jefferson, of the City of Oakland's City Attorney's Office, appeared on behalf of 

6 Respondent City of Oakland's Department of Housing and Community Development 

7 Rent Adjustment Program. Real Parties in Interest were present in the courtroom. The· 

a matter was argued and ~aken under submission. After considering the pleadings, 

9 Administrative Record, all moving and opposition papers, arguments of counsel, and file 

10 in this matter, the court entered an Order granting Petitioners' motion to augment the 

11 record and then granted Petitioners' petition and motion for writ of mandate directing the 

12 City of Oakland's Department of Housing and Community Development Rent Adjustment 

13 Program to vacate the Appeal Decision in Case No. L14-0065 ("Order"). A copy of said 

14 Order is attached hereto as Exhibit A and incorporated herein by reference as though set 

1s forth in full. Accordingly, 

16 

17 

IT IS ADruDGED AND DECREED THAT, 

1. Petitioners shall have judgment against Respondent City of Oakland's 

18 Department of Housing and Community Development Rent Adjustment Program, for a· 

19 writ of administrative mandamus setting aside and vacating the Rent Adjustment Program 

20 Appeal Decision in Case ~o. L~4-0065. /M 1~ eTI~ 

21 2: Respondent shall reconsider the Appeal Decisio~ Case No. L14~0065 in 

22 light of the court's opinions, Order and this Judgment. 

23 3. A writ of administrative mandamus shall issue under seal of this Court in 

24 the form attached hereto.as Exhibit B. 

25 

26 

27 

28 

4. Petitioners shall recover costs of suit as the prevailing party in this action. 

2 

roDGMENT GRANTING MOTION FOR roDGMENT ON THE WRIT OF ADMINISTRATIVE MANDAMUS 
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1 5. Petitioner may seek, pu~·suant to an appropriate n<_>ticed motion, an award of 

2 its attorneys' fees, and this Comt reserves and retains jurisdiction to determine the amount 

3 of such fees, if any. 

4 This Court shall reserve and retain Jurisdiction over this action until such time as 

s Respondent City of Oakland's Department of Housing and Community Development 

6 Rent Adjustment Program files a return evidencing that it has complied with the attached . 

7 Writ of Mandamus. 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

' udge of the Alameda Superior Court 

3 

JUDGMENT GRANTING MOTION FOR JUDGMENT ON TI-IB WRIT OF ,ADMINISTRATIVE MANDAMUS 
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2 

3. 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

FILED 
ALAMEDA COUNTY 

AUG 2 3 2018 

• • av· ~L-f-
SUPERIOR COURT OF THE STATE OF CALIFORNIA / :id 

IN AND FOR THE COUNTY OF ALAMEDA 

25 HYDE STREET, CNML PROPS, LLP, No. RGI 7-862841 

Petjtioner; ORDER (1) GRANTING MOTION TO 
AUGMENT THE RECORD AND (2) 

v. GRANTING PETITION FOR WRIT OF 
MANDATE. 

ITY OF OAKLAND, 
Date: 8/23/18 

~espondents. Time: 9:00 a.m. 
Dept.: 511 

15 1-1------------------'---------------

16 

17 

18 

19 

The motion of 525-655 Hyde St Commercial Properties (the "Developer")_to augment the 

administrative record and the petition of the Developer for writ of mandate directing the City of 

Oakland Rent Board to vacate the Appeal Decision in Case No. 114-0065 for came on for 

hearing on 8/23/18, in Departmen~ 511 of this Court, the Honorable Kimberly Colwell presiding. 
20 

21 Counsel appeared on behalf of Petitioner and on behalf of Respondents. After consideration of 

22 the points and authorities and the evidence, as well as the oral argument of counsel, IT IS 

23 ORDERED: The motion of 525-655 Hyde St Commercial Properties (the "Developer") to 

24 

25 

26 

augment the administrative record is GRANTED. The Petition of the Developer for writ of 
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1 mandate directing the City of Oakland Rent Board to vacate the Appeal Decision in Case No. 

2 Ll4-0065 is GMNTED. 

3 

4 

5 

6 

OPPORTUNITY FOR POST-HEARING BRIEFING 

The court's tentative decision issued before the 7/26/18 hearing framed the issues 

differently than as presented by the parties and at the hearing the parties indicated that they might 
7 

8
. want supplemental briefing depending on the outcome of the motion to augment. The court's 

9 tentative decision issued before the 8/23/18 hearing stated that the court would permit the 

10 opportunity for post-hearing supplemental briefing if any party requested supplemental' briefing. 

11 (Monarch Healthcare v. Superior Court (2000) 78 Cal.App.4th 1282, 1286.) No party requested. 

12 
supplemental briefing. 

13 

14 

15 

16 

EVIDENCE 
. . 

The court GRANTS the Developer's request on 5/1/18 for judicial notice of ordinances 

17 (Exhs 1-3) and Hearing Decisions (Exhs 8-12.) The court GRANTS the Developer's request on 

18 5/1/18 for judicial notice of Tables A, B, C, and D (Exhs 4-7), but does augment the evidentiary 

19 record with those documents. 

20 

21 

22 

23 

24 

25 

The court GRANTS the City's request on 6/1/18 for judicial notice of Hearing Decisions. 

The court GRANTS the City's request on 6/1/18 to supplement the record with the 

transcript of the Rent Board hearing.' This was part of the evidence and was apparently omitted 

in error. 

The court DENIES the City's implicit request on 6/1/18 to supplement the record with the 

26 Declaration of David Harlan. Harlan testified before the Hearing officer. (AR 146:17-157:9.) 

2 
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1 The City has not demonstrated that Harlan's declaration testimony was either improperly 

2 excluded during the administrative process or it could not, in the exercise of reasonable 

3 

4 

5 

6 

7 

g 

diligence, have been presented before the administrative decision was made. (CCP 1094.S(e); 

Evans v. City of San Jose (2005) 128 Cal.App.4th 1123, 1144.) 

The court GRANTS the Developer's request on 6/25/18 for judicial notice of Hearing 

Decisions. 

9 MOTION TO AUGMENT THE RECORD 

10 The City argued that the Developer failed to exhaust administrative remedies because it 

11• failed to argue to the Board that the Hearing Officer failed to properly apply Table A when 

12 

13 

15 

calculating the cost of new construction. (City Oppo at 9-10.) At the hearing on 7/26/18, the 

Developer handed the court a copy of a brief on appeal allegedly filed with the Rent Board on 

5/4/16 that raised the issue at page 4 (the "Appeal Brief'). The City did not concede that the 

16 
Appeal Brief was in the administrative record. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

On 8/10/18, the Developer filed a post-hearing motion under CCP 1094.S(e) to augment 

the record with the Appeal Brief. "A court may exercise its discretion to augment an 

administrative record if the evidence is relevant and if it was either improperly excluded during 

the administrative process or it could not, in the exercise of reasonable diligence, have been 

presented before the administrative decision was made." (Evans v. City of San Jose (2005) 128 

Cal.App.4th 1123, 1144.) This motion to augment does not concern evidence going to the merits 
. . 

that was presented to the hearing officer, but rather concerns evidence going to the procedural 

issue of whether the Developer raised an issue with the Board. 

3 
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The Developer's Notice of Appeal filed 6/18/15 raises the primary issue of whether the 

2 balcony area should be included but not the secondary issue of whether if the balcony is included 

3 

4 

5 

6 

it should be treated differently than apartment space. (AR 108.) 

The Developer's Appeal Brief is file stamped "RECEIVED CITY OF OAKLAND RENT 

ARBITRATION PROGRAM 2016 MAY - 4 PM 2:52." The stamp is the same as other 

documents filed with the Rent Board. (AR 35, 46, 72, 104.) The City has presented declaration 
7 

8 
testimony from City employees Keith.Mason and Kelly Rush that the City has no record of 

9 receiving the Appeal Brief. The real parties in interest also present evidence and argue that they 

10 have no record of the Appeal Brief. 

11 

12 

13 

14 

15 

.16 

The transcript of the Board hearing on 12/8/16 indicates that the Board discussed the 

primary issue of whether the balcony area should be included but that the Board did not reach the 

secondary. issue of whether if the balcony is included it should be treated differently than 

apartment sp51ce. 

• The motion of the Developer to augment the administrative record with the Appeal Brief 

17 is GRANTED. The Appeal Brief is file stamped as received by the Board. This creates a 

18 presumption of filing. (In re Marriage of Mosley (2010) 190 Cal.App.4th 1096, 1103 ["a 

19 judgment or appealable order is presumptively filed, for purposes of the 180-day time limit, on 

20 the file-stamped date").) The City has not presented evidence that on 5/4/16 the Developer used 

21 

22 

23 

the City's self-file-stamp procedure to file-stamp the brief but then failed to.leave a copy with the 

City or that the Developer. falsified the file stamp on the Appeal Brief. The Court finds that the 

substantial evidence supports a finding that the Developer filed the brief and that the City 
24 

25 
inadvertently mis-filed or lost the brief. There is no indication that the City intentionally 

26 withheld the Appeal Brief from the administrative record. 

4 
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2 FACTS AND PROCEDURE 

3 

4 

5 

6 

The Developer or its predecessor in interest rehabilitated the property located at 3921 

Harrison St, Oakland, CA. The Developer spent approximately $850,000 on the proje~t. 

The Developer then sought a Certificate of Exemption from the Rent Board so that it· 

could raise rents at the property. OMC 8.22.030.B.2 states, "In order to obtain an exemption 
7 

8 
based on substantial rehabilitation, an owner_ must have spent a minimum of fifty ( 50) percent of 

9 the average basic cost for new construction for a rehabilitation project and performed substantial 

10 work on each of the units in the building. 

11 

12 

13 

14 

15 

The City notified the parties that the hearing would be on 3/20/15 and that they would be 

required to submit all evidence 7 days before the· hearing date and that if they did not do so it 

"may" be excluded. (AR 414-415, 471-473.) 

On 4/27/15, the Hearing Officer held a hearing. (AR 141-236.) During the presentation 

16 
of evidence, Ms. Mira, attorney for tenants, showed Table B, which is Quarterly Cost Indexes to 

·17 City Engineering Manager of the Bureau of Building David Harlan. The Hearing officer did not 

18 admit Table B into evidence at that time. (AR 152: 13-27.) The submission·of evidence 

19 concluded. (AR225:16-22.) 

20 

21 

22 

23 

At argument following the presentation of evidence, Ms. Mira argued that Table A, the 

City of Oakland Building Services Construction Valuation, effective 8/1/09, should be adjusted 

by the Table B, the Quarterly Cost Indexes. (AR 228:8-11; 229:7-13). Ms. Mira presented 

Table Band asserted that the Hearing Officer should use it in making calculations. (AR 230:20-
24 

25 21.) Developer's counsel objected. 

26 

5 
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The Hearing Officer said that he could take official notice of Table B ifhe was supposed 

2 to use it in his calculations. (AR 230:23-231 :27.) The Hearing Officer said that he was unaware 

3 of Table B until the day of the hearing. (AR 236:14-16.) 

4 

5 

6 

7 

On 5/29/15, the Hearing Officer issued a decision denying D,eveloper's petition for a 

Certificate of Exemption from the rent control ordinance. (AR 120-131.) 

The Developer sought review by the Rent Board. On 12/8/16, the Rent Board held a 

8 
hearing. (AR 777-798.) On 3/7/16, the Rent Board issued its written decision. (AR 2-4.) 

9 

10 ISSUE CLARIFICATION 

11 

12 

13 

14 

Petitioner com,mingles three analytically district issues regarding the use of Table B 

during the administrative process. The first issue is whether the Board violated its own 

procedures when it considered Table Bas evidence even though it.was not disclosed seven days 

·. before the hearing. The second issue is whether the Board erred as a matt.er of law by 
15 

16 
incorporating Table B into the OMC 8.22.030.B.2.b substantive standard. The third issue is 

17 whether the Board violated due process by failing to adequately disclose the·existence of Table B 

18 to Petitioner while Petitioner was planning and executing the rehabilitation project. 

19 

20 PROCEDURES - ADMISSION OF TABLE B AS EVIDENCE 

21 

22 

23 

The arguments o_n the admission of Table Bas evidence presun:i,e that it is a document 

that is fact evidence. As discussed below, OMC 8.22.030.B.2.b incorporates tables "issued by 

the chief building inspector" as the substantive standard. Therefore, if the tables are the 
24 

25 documents described in the OMC, then they are incorporated in, and extensions of, the ordinance 

26 itself. The court must take judicial notice of the law. (Evid Code 451.) Subject to the 

6 
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I 

I. 

. . 
1 significant limitation that the court must provide parties the opportunity to present argument on 

2 material issues, the court (or a hearing officer) can consider law even.if it is not formally 

3 

4 

5 

6 

presented by a party. (Monarch Healthcare v. Superior Court (2000) 78 Cal.App.4th 1282, 

1286.) 

The Board's letters required the parties to disclose evidence 7 days before the hearing and 

cautioned that evidence not dis~losed "may" be excluded. As a matter of policy construction, 
7 

8 
"may" is discretionary and permitted the Hearing officer to admit evidence that was not disclosed 

9 .7 days before the hearing. 

10 

11 

12 

13 

14 

15 

Assuming that Table B is factual evidence, the court finds that the Board did not violate 

its own pro~edures and abuse its discretion when it considered Table B even though it was not 

disclosed seven days before the hearing. 

At the hearing the Heari~g Officer stated that he would not admit Table B as evidence but 

would take official notice of Table B. Official notice appears to be equivalent to judicial notice 

16 
and judicial notice is a basis for the admission of evidence. Therefore, there is no material 

17 difference between accepting Table B into evidence· as submitted by a witness and taking judicial 

18 notice of Table B. 

19 

20 INCORPORATION OF TABLE B INTO ORDINANCE-STATUTORY INTERPRETATION. 

21 

22 

23 

24 

25 

26 

OMC 8.22.030.B.2 states: 

Exemptions for Substantially Rehabilitated Buildings. 

a. In order to obtain an exemption based on substantial rehabilitation, an owner 

must have spent a minimum of fifty (50) percent of the average basic cost for 

7 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

new construction for a rehabilitation project and performed substantial work on 

each of the units in the building. 

. . 
b. The average basic cost for new construction shall be determi11ed using tables 

issued by the chief building inspector applicable for the time period when the 

substantial rehabilitation was completed. 

The court exercises its independent judgment in considering statutory construction and other 

issues oflaw. (Smith v. Santa Rosa Police Dept. (2002) 97 Cal.App.4th 546, 553-554.) 

As a matter of statutory construction, the court determines that OMC 8.22.030.B.2.b 

requires that the tables must be both (1) issued by the chief building inspector and (2) applicable 

for the time period when the substantial rehabilitation was completed. 

As a matter of detennining ~hether there was a fair hearing the court applies its 

independent judgment regarding whether the City complied with the law. The court does not 

apply 'the abuse of discretion standard usually applied to evidence decisions because the statute 

clearly defines the substantive_ standard with reference to the tables. Therefore, referring to an 

incorrect table is in the nature of using ail incorrect jury instruction rather than making a 

19 
discretionary decision on the admission of evidence. 

20 

21 

22 

23 

24 

25 

26 

. Table A is identified as City of Oakland Building Services Construction Valuation, 

effective 8/1/09. Table A is issued by the chief building inspector. Table A states that it is 

'.'Effective Aug 1, 2009." This suggests that it is effective until replaced by a new table. When 

• testifying, City Engineeri_ng Manager Harlan was asked if Table A was "the latest table put out by 

the City" and he answered "Yes, that's the table we qurrently use." (AR 146:20-23.) There is no 

objection to the use of Table A. 

8 
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Table B is identified as Quarterly Cost Indexes. Table B has a footer that indicates it is 

2 from Marshall Valuation Services. There is no indication that Table B was "issued by the chief 

3 building inspector." When testifying, City Engineering Manager Harlan identified Table Band 

4 

5 

6 

referred to it as "this source that we use." (AR 15.3:27.) The court finds that the Board erred as a 

matter of)aw by incorporating Table B into the ordinance as the substantive standard when it was 

not "issued by the chief building inspector." 
7 

8 
The Petition is GRANTED on the basis that applying its independent judgment the court 

9 finds that OMC 8.22.030.B.2.b requires that a table be "issued by the chief building inspector" 

10 and Table B was not "issued by the chief building inspector." 

II 

12 

13 

14 

INCORPORATION OF TABLE B INTO ORDINANCE-DUE PROCESS. 

The Developer made a discemable argument before.the Hearing Officer (AR 235-236) 

and at the Rent Board (AR 784-785) and in this court (Reply at 5) that the Board violated due 
15 

16 
process by failing to adequately disclose the existence of Table B to Petitioner when Petitioner 

17 was planning and executing the rehabilitation project. The court exercises its independent 

18 judgment in considering issues of adequate notice or due process. (Tafti v. County of Tulare 

19 (2011) 198 Cal.App.4th 891, 896.) 

20 

21 

22 

23 

A statute, or ordinance, must be sufficiently clear to give a person fair warning of the 

conduct prohibited and they must provide a standard or guide against which conduct can be 

uniformly judged by courts and administrative agencies. (Morrison v. State Board of Education 
. . 

24 
(1969) 1 Cal.3d 214, 230-231; Zubarau v. City of Palmdale (2011) 192 Cal.App.4th 289, 308-

25 309.) Similarly, an ordinance must be sufficiently clear to give a person adequate notice of the 

26 requirements for obtaining a government benefit, or a Certificate of Exemption. 

9 
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1 A statute "will be upheld if its tenns may be made reasonably certain by reference to other 

2 

3 

4 

5. 

6 

7 

8 

definable sources." (Amaral v. Cin~as Corp. No. 2 (2008) 163 Cal.App.4th 1157, 1180; Personal 

Watercraft Coalition v. Board of Supervisors (2002) 100 Cal.App.4th 129, 138-139.) 

Making an "on its face" ana)ysis, the Ordinance could reasonably refer to and incorporate "tables 

issued by the Chief Building Inspector." 

Making an "as applied" analysis, it is much less clear whether Table-Bis an "other • 

definable source." When testifying, City Engineering Manager Harlan was asked if Table A was 

9 "the latest table put out by the City" and he answered "Yes, that's the table we currently use." 

10 (AR 146:20-23.) City Engineering.Manager Harlan also identified Table Band referred to it as 

II 

12 

13 

14 

"this source that we use." (AR 153:27.) The Hearing Officer stated that he was unaware of 

Table B until the day of the hearing. (AR 236: 14-.16.) 

The Developer did not present evidence, but argued that it was unaware of Table B until 

15 
the hearing O? 4/27/15. Before the Hearing Officer, the Developer's counsel argued that the 

16 Building Department did not make Table B available to the public. (AR 235: 19-236: I.) Before 

• 17 the Board, the Developer's counsel argued that the Developer assumed that the relevant time 

18 period was "set forth in the most recent table that's issued by the Building Services Department. 

19 

20 

21 

22 

23 

That's Exhibit A" and that the Developer "relied on this Table A and be believed that when his 
I 

project was competed it ~ould be exempt." (AR 784:17-23.) 

The City and the _tenants presented no evidence that Table B was an "other definable· 

source" that was disclosed to the public as relevant to the ordinance. Tl)e court has denied the 

24 City's request to supplement the record with the declaration of Harlan. That noted, the 

25 declaration states that the City distributes Table B to persons "who request the table" and "that 

26 the City distributes [the Table] upon request." (Harlan Dec., paras 6 and 7.) 

10 
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The court finds that the Developer did not waive this argument ev·en though it failed to 

2 clearly present this argument to the Hearing Officer and to the Board. The Tenant's 

3 

4 

s 

6 

Representative, Ms. Mira, did not disclose Table B as evidence seven days before the hearing or 

otherwise put the Developer on notice that she would rely on Tabl~ B. The Hearing officer was 

unaware of Table B. The record suggests that the Developer costed out the project and prepared 

for the Hearing Officer heru'ing on the reasonable as·sumption that Table A was the standard 
7 

8 

9 

against which the evidence of expense would be measured. 

The Petition is GRANTED on the basis that applying its independent judgment the court 

10 finds that on the facts of this case that Table B was not an "other definable source" and that the 

11 Ordinance therefore did not give the Developer fair warning that Table A was not the standard 

12 

13 

14 

15 

against which the evidence of expense would be measured and that it would be modified by 

Table B. 

16 
$26,000 IN INVOICES. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

The Developer argues that the Hearing Officer and Board erred in excluding $26,000 in 

invoices. The City acknowledges that the Hearing Officer and Board appear to have made a 

calculation error. (City Oppo at 9:8-15.) This error did not affect the Board'.s decision. The 

apparent $26,000 calculation error does not affect the court's decision on the petition. 

INCLUSION OF DECK SPACE. 

There is substantial evidence to support the Board's fact finding that the property space 

included both the apartment space and the deck and balcony' space .. 

II 
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2 SEPARATE TREATMENT OF APARTMENT SPACE AND DECK/BALCONY SPACE 

3 

4 

5 

6 

County records state the property was 13,337 sqft. (AR 247.) The Developer 

rehabilitated the balconies, which are an additional 1-,002 sqft. 

Table A differentiates among different "Descriptions" of construction. Table A included 

"Apartment space" at $127 sqft, "Elevated Decks and ~al~onies" space at $41.16 sqft, and many 
7 

8 
other descriptions of space. The Hearing Officer and the ~oard both decided to treat both the 

9 13,337 sqft interior space ~d the 1,002 sqft deck/balcony space as "Apartment space." (AR 0~4, 

10 123.) 

I I 

12 

13 

14 

Petitioner argues that the Board erred as a matter of law by treating the de?k/balcony 

space as "Apartment space" and should have treated it as "Elevated Decks and Balconies" space. 

(Opening brief at 4:21-26; 6:26-27; 7:29-8:7.) 

Petitioper has· not waived ·this argument. At the hearing before the Hearing Officer, 
15 

16 
Petitioner argued that the calculations should exclude the deck space. (AR 3.) In the briefing to 

17 the.Board, Petitioner accepted that the Hearing Officer used the deck space, but argu~d that the 

1 s Hearing Officer should have calculated "R3 Elevated Decks and Balconies" space at $41.16 sqft. 

19 (Brief filed with Board on 5/4/16 at page 4.) At argument before the Board, petitioner raised the 

20 primary issue of whether the balcony area should be in~luded but did not reach the secondary 

21 

22 

23 

24 

25 

26 

issue of whether if the balcony is included whether it should be treated differently than apartment 

space. (AR 004, 792:3-11; 795:3-11; 796:5-798:12.) 

This is an issue of statutory construction because OMC 8.22.030.B.2.b incorporates tables 

be "issued by the chief building inspector." .I 

12 
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As a matter of statutory const1:t1ction, the City must apply Table A to projects or parts of 

2 projects based on whether the Description reasonably describes the physical structure to be 

3 

4 

5 

6 

7 

8 

9 

constructed. The Descrfptions in Table A are defined by the cost of construction rather-than the 

potential use of the structure. The court talces judicial notice that the City of Oakland Planning 

and Building website states, "The cost of building permits is based upon the construction 

valuation of the project. Valuation includes all labor and structural materials, and all lighting, 

heating, ventilation, water supply, plumbing, electrical, fire sprinklers, elevator equipment." 

(http://www2.oalclandnet.com/government/o/PBN/0urServices/permits/index.htm) Co~sistent 

10 with this purpose, the Rent Board should apply schedule A to projects and parts of projects based . 
II 

12 

13 

14 

15 

on whether the Description reasonably describes the physical structure to be constructed. 

The Board misapplied OMC 8.22.030.B.2.b and the incorporated tables by focusing on 

the potential use of the balconies rather than the cost of building or rehabilitating _the balconies. 

The Board's decision states i'there was no abuse of discretion by the Hearing Officer in including 

the balconies' area where such space is useable space that expands the tenants' livable area." 
16 

17 

18 

19 

20 

21 

22 

23 

(AR 004.) (See also AR 797: 10-11.) 

This was legal error because the Table A analysis concerns the cost of constructing the 

project or part of the project, not the potential use of the constructed property. Although the Rent 

Board in other contexts might be focused on whether rental space is usable, liveable, and 

habitabl~, in the context of OMC 8.22.030.B.2.b and Table A, the Rent Board must focus on the 

cost of construction. Even i~OMC 8.22.030.B.2.b ~d Table A did concern usable, liveable, or 

habitable space, the BMC elsewhere defines "habitable space" and "habitable rooms" in a way 
24 

25 

26 

that suggests they do not include exterior balconies and decks. (OMC 15.20.030 [Building and 

Construction Code]; 17.09.040 [Planning Code).) 

13 
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2 

3 

4 

5 

6 

7 

As a matter of statutory construction, the City must give effect to all the "Description" 

categories in Table A. If a general "Description" and a specific "Description" both apply to a 

construction project or to a part of a construction project, then the City must give effect to the 

specific "Description." (Collection Bureau of San Jose v. Rumsey (20Q0) 24 Ca).4th 301,310; 

Garcia v. McCutchen (1997) 16 Cal.4th 469, 477-0478.) 

The Board misapplied OMC 8.22.030.B.2.b and the incorporated tables by treating both 

8 
the 13,337 sqft and the 1,002 sqft as Apartment space. Although an apartment might have a 

9 balcony or deck, Table A has a separate specific line item for "Elevated Decks and Balconies." 

10 Where Table A sets out a specific Description that applies to a project or a part of a project, the 

11 Board must give effect to the specific Description. 

12 

13 

14 

15 

The Board stated that the Hearing Officer did not abuse his discretion by including the 

balconies in the "Apartment" space. (AR 004.) (See also AR 797:1-9.) The Hearing Officer 

makes factual findings about whether a project or a part of a project fits within a certain 

16 
Description. The Hearing Officer does not, however, have the discretion to characterize a project 

17 or a part of a project based on improper criteria. The Hearing Officer and the Board misapplied 

18 

19 

20 

21 

22 

23 

the law by focusing on the potential use of the balconies rather than their cost of construction and 

by not giving effect to the specific Description for "Elevated Decks and Balconies." 
J • 

CONCLUSION 

The Petition of 525-655 Hyde St Commercial Properties (the "Oeveloper") for wrft of 

mandate directing the City of Oakland Rent Board to vacate the Appeal Decision _in Case No. 
24 

25 

26 

L14-0065 is GRANTED. 

14 
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Consistent with CCP 1094.S(f), the court orders the City of Oakland Rent Board to 

2 reconsider the case in light of the court's opinion and judgment. The judgment shall not limit or 

3 

4 

5 

6 

control in any way the discretion legally vested in the respondent Board. If permitted by its 

procedures, the Rent Board may direct the Hearing Officer to conduct a further hearing. If 

permitted by its procedures, the Rent Board may reconsider either the entire matter or only the 

issues implicated by this order. The court expressly does not direct the Rent Board to grant the 
7 

8 
petition for a Certificate of Exemption. 

9 At the hearing on 8/23/18, counsel for the Developer asked that the court order the Rent 

10 Board to expedite further proceedings given that the Developer filed the petition for certificate of 

11 exemption on 11/10/14 (AR 558-761) and the matter has been pending for almost four years. 

12 
Counsel for the City did not object to that request. The court ei;icourages the Rent Board to 

13 

14 

15 

16 

. . 

promptly reconsider this matter consistent with the procedures in OMC 8.22.120 and Rent 
. I 

Adjustment Program Regulations 8.22) 10 and 8.22.120. 

The court directs the Developer to prepare and submit to the court both a proposed 

,17 judgment and a proposed writ. (CRC 3.1312.) 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Dated: Augustl3., 2018 ~1/441 Kimerly C~lwell 
Judge of the Superior Court 

15 
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1 
Clifford E. Fried, Esq., SBN 118288 
Fried & Williams LLP 

2 1901 Harrison Street 
Oakland, CA 94612 

3 Phone: (510) 625-0100 

4 
Email: cfried@friedwilliams.com 

s Attorneys for Petitioners 
. Rockridge Real Estate, LLC & Reinke, LLC 

6 

7 

. _,_,_,,,_,,,._, _________ _ 

8 

9 

IN THE SUPERIOR COURT OF STATE OF CALIFORNIA 
IN AND FOR THE COUNTY OF ALAMEDA 

lO 525-655 HYDE ST. CNML PROPS., LLP, 

11 

12 

13 

Petitioner, 

vs. 

14 CITY OF OAKLAND'S DEPARTMENT OF 
HOUSING AND GOMMUNITY • 

1s DEVELOPMENT RENT ADJUSTMENT 

16 
PROGRAM, and DOES 1 THROUGH 25, 

17 

18 

19· 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Respondents. 
Jilletm Eglin, 
Lexie Eglin, 
Angelique Johnson-Martinez, 
Suzanne Miller, 
Fernando Garcia, 
Kate Flick Garcia, 
Bianca Penaloza, 
David Preciado, 
Julie Amberg, 
Tyler Ritter, 
Marie Oda, 
Todd McMahon, 
Andrew Simkin, 
Jessica Simkin, 
and DOES 26 THROUGH 40, 

Real Parties in Interest. 

Case No.: RG17-862841 

[PROPOSED] WRIT OF . 
ADMINISTRATIVE MANDAMUS 

1 

WRIT OF ADMINISTRATIVE MANDAMUS 
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1 WRIT OF MANDAMUS 

2 To: CITY OF OAKLAND'S DEPARTMENT OF HOUSING AND .... 

3 COMMUNITY DEVELOPMENT RENT ADJUSTMENT PROGRAM AND ITS 

4 ATTORNEY OF RECORD: 

s YOU ARE HEREBY COMMANDED immediately upon receipt of this writ to: 

6 1. Set aside and vacate the Rent Adjustment Program Appeal Decision in 

7 Case No. L14-0065. 

8 '2. Reconsider the Appeal Decision in Case No: 114-0065 in light of the court's 

9 opinions, Order and Judgment. 

1 o The Court will retain jurisdiction over Respondent proceedings by way of a return to this 

11 peremptory writ of mandamus until the Court has determined that Respondent ha.s 

12 complied with. the following order: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

,28 

Date::. 

C (,. "• c.l F', ~ l a,... Clerk _________ __, 

By/v~ 

ORDER 

, Deputy Clerk 

LET THE WRIT OF MANDAMUS ISSUE. 

n-/1f;~ 
, 

ameda Superior Court 

2 
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i. 

COURT OF APPEAL, FIRST APPELLATE DISTRICT 
350 MCALLISTER STREET 
SAN FRANCISCO, CA 94102 

DIVISION 1 

Office of the County Clerk 
Alameda County Superior Court - Main 
1225 Fallon Street,-Room G4 

FILED 
ALAMEDA COUNTY 

Oakland, CA 94612 
MAY - 3 2021 

525-655 HYDE STREET CNML PROPS., LLP et al., CLEfflir. r~it<>UR~ 
Petitioners and Respondents, B~ ~ty 

V. 

CITY OF OAKLAND'S DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT RENT 
ADJUSTMENT PROGRAM, 
Respondent; 
JULIE AMBERG et al., 
Real Parties in Interest and Appellants. 

Al56463 
Alameda County Super. Ct. No. RG 17862841 

* * REMITTITUR * * 

I, Charles D. Johnson, Clerk of the Court of Appeal of the State of California, for the First 
Appellate District, do hereby certify that the attached is a true and correct copy of the original opinion or 
decision entered in the above-entitled cause on February 26, 2021 and that this opinion has now become 
final. 

_Appellant 'iRespondent to recover costs 
_Each party ttbear own costs 
• _Costs are not awarded in this proceeding 
_See decision for costs determination 

Witness my hand and the Seal of the Court affixed at my office this APR 3 O 2021 
\ 

Very truly yours, 
Charles D. Johnson 
Clerk of the Court 

/,,./ T. Nevi\s 

Deputy Clerk 

P.O. Report: 
Marsden Transcript: 
Boxed Transcripts: 
Exhibits: 
None of the above: 
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Filed 2/26/21 

Court of Appeal, rirst Appellate District 

Charles D. Johnson, Clerk/Executive Officer 

Electronically mw on 2/ZG/202 l by S. Diener, Deputy Clerk 

NOT TO BE PUBLISHED IN OFFICIAL REPORTS 

California Rules of Court, rule 8.l 115(a), prohibits courts and parties from citing or relying on opinions not certified for 
publication or ordered published, except as specified by rule 8.1115(b). This opinion has not been certified for publication or 
ordered published for purposes of rule 8. Hlt>. 

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 
I 

FIRST APPELLATE DISTRICT 

DIVISION ONE 

525-655 HYDE STREET CNML 
PROPS., LLP et al., 

Petitioners and Respondents, 

V. 

CITY OF OAKLAND 
DEPARTMENT OF HOUSING AND 
COMMUNITY DEVELOPMENT 
RENT ADJUSTMENT PROGRAM, 

Respondent. 

JULIE AMBERG et al., 

Real Parties in Interest and 
Appellants. 

A156463 

(Alameda County 
Super. Ct. No. 

RGl 7862841) 

Real parties in interest, three residents of an Oakland apartment 

building (Tenants), appeal from an adverse judgment in this administrative 

mandamus proceeding filed by the owner of the building (Owner). Owner, 

after making substantial repairs and improvements to the building, filed a 

"Petition for Exemption" from Oakland's Rent Adjustment Ordinance, 

pursuant to its "substantial rehabilitation" provisions. Following a hearing, 

at which Owner and numerous tenants represented by counsel submitted 

evidence, the hearing officer found the dollar amount of qualifying repairs 

1 
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and improvements insufficient to meet the exemption requirement. Owner 

appealed to the Oakland Housing, Residential, Rent and Relocation Board 

(Board), which upheld the decision. 

Owner then filed a writ petition, which the trial court granted, 

concluding the hearing officer and Board had made several legal errors. The 

court remanded the matter for reconsideration in accordance with its 

rulings. 1 

Tenants challenge one of these rulings, as well as an order augmenting 

the administrative record.2 We affirm. 

DISCUSSION 3 

Mootness 

We first address Tenants' claim that the case has been rendered moot 

by Oakland's elimination of the substantial rehabilitation exemption. 

The pertinent circumstances are as follows: 

1 The remand order states: 

"Consistent with Code of Civil Procedure [section] 1094.5(£), the court 
orders the City of Oakland Rent Board to reconsider the case in light of 
the court's opinion and judgment. The judgment shall not limit or 
control in any way the discretion legally vested in the respondent 
Board. If permitted by its procedures, the Rent Board may direct the 
Hearing Officer to conduct a further hearing. If permitted by its 
procedures, the Rent Board may reconsider the entire matter or only 
the issues implicated by this order. The court expressly does not direct 
the Rent Board to grant the petition for a Certificate of Exemption." 

2 Although the City of Oakland appeared in the trial court and urged 
that the Board's decision be upheld, the city did not appeal from the trial 
court's judgment and has not appeared, as amicus or otherwise, in this 
appeal. 

3 We discuss the relevant facts and procedural background in 
connection with our discussion of the issues on appeal. 

2 
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Owner filed for a substantial rehabilitation exemption on November 10, 

2014. 

Three years later, on November 28, 2017, the city enacted a 180-day 

moratorium on such exemptions, which it extended for another 180 days so 

staff could complete a report with options and recommendations. (Oak. Ord. 

No. 13523.4) 

The staff report, dated August 14, 2018, discussed three options-a 

three-year moratorium allowing further study and analysis, restricting the 

exemption to vacant and uninhabitable units, and eliminating the exemption. 

The report observed that most rent control jurisdictions no longer have such 

exemptions and provide other means for owners to recoup capital 

improvement costs, which Oakland also allows. 

Following a public hearing on September 17, the city council extended 

the moratorium an additional 180 days and voted to eliminate the exemption. 

On March 21, 2019, the city council adopted ordinance No. 13523, 

eliminating the exemption. (Oak. Ord. No. 13523.) The ordinance amended 

Municipal Code section 8.22.030 to read in pertinent part: 

"A. Types of Dwelling Units Exempt. The following dwelling units are 
not covered units for purposes of this chapter ... : [~] ... [ilJ 

''6. Substantially rehabilitated buildings. This exemption shall apply 
only to buildings where the rental property owner submitted an 
application for a certification of exemption to the Rent Adjustment 
Program prior to October 20, 2017, and which have been issued a 
certificate of exemption from the Rent Adjustment Program." (Oak. 
Ord. No. 13523, § 1, A(6), underscoring omitted.) 

4 We take judicial notice of the city's legislative actions and the staff 
reports prepared in connection therewith. (Evid. Code, § 452.) 
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There is no dispute Owner filed its application long before October 20, 

2017. Tenants assert that not only must an application have been filed by 

that date, but such application also must have been granted by that date. 

The plain language of the ordinance does not support Tenants' reading. 

(See L.G. v. M.B. (2018) 25 Cal.App.5th 211, 227 [it is a "general principle 

that the plain language of a statute is controlling"].) As a grammatical 

matter, the October 20, 2017 date pertains only to the application for a 

substantial rehabilitation exemption. Moreover, the ordinance easily could 

have stated that both an application for such an exemption must have been 

filed and a certificate of exemption must have been obtained, by October 20, 

2017. It does not, however, so state. (See The Internat. Brotherhood of 

Boilermakers, etc. v. NASSCO Holdings Inc. (2017) 17 Cal.App.5th 1105, 

1117 [although legislature could have defined key term of statute to include 

certain employment action, it did not do so, and court would not read statute· 

as though it included such definition].) 

The most plausible reading of the plain language, then, is that the city 

council established a cut-off date for exemption applications, thus allowing 

timely filed applications to be processed, but barring any further applications 

and ensuing exemptions. 

Tenants also point out Owner's application was denied by the hearing 

officer and the Board. But there is no suggestion in either the ordinance or 

staff reports that a timely applicant receiving an adverse ruling from a 

hearing officer would be barred from pursuing either the administrative 

appeal expressly provided for by the Rent Adjustment Ordinance or 

foreclosed from seeking judicial review of a Board decision. 
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We therefore conclude, since Owner filed an application for a 

substantial rehabilitation exemption well before the October 2017 deadline, 

the instant proceeding is no_t moot. 

Order Augmenting Administrative Record 

We next address Tenants' challenge to the trial court's order 

augmenting the administrative record to include Owner's "Brief on Appeal" 

submitted to the Board in support of its administrative appeal. We review 

the court's order for substantial evidence. 5 (See Consolidated Irrigation Dist. 

v. City of Selma (2012) 204 Cal.App.4th 187, 197-201 (Consolidated 

Irrigation) [affirming order augmenting record, as substantial evidence 

supported trial court's finding that memoranda not included in record had, in 

fact, been submitted to local governing agency].) 

The motion to augment was made in response to assertions by the City 

and the Tenants in their opposition to the writ petition, that Owner had 

forfeited an issue-specifically, that the hearing officer had erred in using 

one construction cost figure ($127) for both interior living space and balcony 

5 "A substantial evidence inquiry examines the record in the light most 
favorable to the judgment and upholds it if the record contains reasonable, 
credible evidence of solid value upon which a reasonable trier of fact could 
have relied in reaching the conclusion in question. Once such evidence is 
found, the substantial evidence test is satisfied. (See People v. Johnson 
(1980) 26 Cal.3d 557, 578 .... ) Even when there is a significant amount of 
countervailing evidence, the testimony of a single witness that satisfies the 
standard is sufficient to uphold the finding." (People v. Barnwell (2007) 
41 Cal.4th 1038, 1052.) A trial court's "conclusions of law" in connection with 
a motion to augment "are subject to independent review on appeal." (Madera 
Oversight Coalition, Inc. v. County of Madera (2011) 199 Cal.App.4th 48, 65 
(Madera), disapproved on another ground in Neighbors for Smart Rail v. 
Exposition Metro Line Authority (2013) 57 Cal.4th 439, 457.) However, as we 
explain, we are not dealing here with an issue of law, but with a challenged 
finding of fact. 
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space, rather than a lower figure for balcony space ($41.16)-because it had 

not raised the issue before the Board. At the hearing on the writ petition, 

Owner provided the trial court with a file endorsed copy of its "Brief on 

Appeal," wherein Owner had raised the exact issue the City and the Tenants 

claimed was forfeited. The City declined to concede the brief was in the 

record. 

Owner therefore filed a post-hearing motion to augment the record. 

This was supported by a detailed declaration of the attorney who had 

prepared the administrative appeal brief and had extensive experience with 

Board filing requirements. He explained that he had instructed his staff to 

file the brief, on staffs return to his office he/she confirmed the brief had been 

filed, and counsel was handed and retained in his possession a "blue ink" file­

endorsed copy of the brief. Counsel acknowledged he had reviewed the 
' 

administrative record after it was prepared. But he had not noticed the 

omission of the brief then, or later when he prepared the memoranda in 

support of the writ petition as he had had no occasion to refer to it. He also 

recounted this was not the first time he had experienced a situation where a 

filed document had been misplaced by the Board. He further stated that, at 

the time, Board rules did not require service of such briefs on real parties. 

The City opposed the motion to augment, submitting declarations of 

two city employees that the city had no record of receiving the brief. Real 

parties also maintained they had no copy of the brief. 

After considering all the evidence before it, the trial court granted the 

motion, pointing out the copy of the brief provided with the motion was "file 

stamped 'RECEIVED CITY OF OAKLAND RENT ARBITRATION 

PROGRAM 2016 MA- 4 PM 2:52.'" The court also observed neither the City, 

nor real parties, had provided any evidence that Owner had "used the City's 
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self-file-stamp procedure" but then failed to leave a copy for the Board or had 

deliberately falsified the file stamp. The court ruled "substantial evidence" 

supported "a finding that the [Owner] filed the brief and that the City 

inadvertently mis-filed or lost the brief." It further found there was "no 

indication that the City intentionally withheld the Appeal Brief from the 

administrative record." 

On this record, the trial court's augmentation order is amply supported. 

Citing to Western States Petroleum Assn. v. Superior Court (1995) 

9 Cal.4th 559, Tenants claim the trial court erred "as a matter of law" in 

granting the motion. Tenants misperceive the distinction between 

augmenting a record with evidence not presented during the administrative 

proceedings and augmenting a record to ensure it is complete and includes all 

materials that were presented during the administrative proceedings. (See 

Consolidated Irrigation, supra, 204 Cal.App.4th at p. 198 [pointing out the 

"importance of distinguishing between documents that belong in the record of 

proceedings versus documents that might be admissible as extra-record 

evidenc~"]; see generally California Practice Guide-Administrative Law, 

"Pretrial and Trial of Mandamus Cases,§ 20:195 (The Rutter Group 2020) 

["If petitioner contends the record certified by the agency is incomplete, the 

appropriate remedy is a motion to augment the record."_].) 

Western States does, indeed, place constraints on extra-record evidence 

pertaining to the merits of the matters before the administrative tribunal 

that is proffered after-the-fact during judicial review. But the case has no 

bearing on a motion to augment of the sort made here-to correct the 

administrative record to include a document that the trial court found, on 

substantial evidence, was submitted to the Board but was inadvertently not 
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included in the administrative record. (See Consolidated Irrigation, supra, 

204 Cal.App.4th at pp. 198-199.) 

As for Tenants' assertion that Owner did not show reasonable diligence 

in seeking to augment the record, we must presume the trial court found 

otherwise as there is substantial evidence to support such a finding. (See 

Madera, supra, 199 Cal.App.4th at pp. 65-66 [in connection with rulings on 

motions to augment, appellate court applies traditional presumptions on 

appeal, including that trial court made all requisite findings where 

substantial evidence supports such implied findings].) Moreover, "it is within 

the province of the trial court, sitting as the trier of fact, to decide factual 

questions such as reasonable diligence and the persuasiveness of the evidence 

presented," and we "will not not second-guess the implied finding[] made by 

the trial cou_rt." (Id. at pp. 71-72.) 

Tenants further .maintain their "due process" rights were impinged by 

the augmentation order. But they provide no specifics. As the trial court 

pointed out, augmentation was not sought to bolster any merits argument. 

Rather, it was sought solely to rebut a claim of forfeiture. We fail to see how 

the trial court's proceeding to the merits of the issue, otherwise fully briefed 

by the parties and based on evidence indisputably in the record, prejudiced 

Tenants in any respect. 

Finally, Tenants spend considerable time rearguing the evidence, 

urging that the declarations of city staff should have been given controlling 

weight and the declaration of Owner's counsel should have been viewed with 

skepticism and discounted. However, even where a factual matter is tried on 

declarations and affidavits, credibility and weight are matters for the trial 

court, not the Court of Appeal. (See Consolidated Irrigation Dist., supra, 

204 Cal.App.4th at p. 198 ["Appellate courts routinely apply the substantial 
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evidence standard to findings of fact made by a trial court based on affidavits 

and declarations withqut any oral testimony."]; Escamilla v. Department of 
' 

Corrections & Rehabilitation (2006) 141 Cal.App.4th 498, 514-515 ["we do 

not evaluate the credibility of the witnesses or otherwise reweigh the . 

evidence"; rather, " 'we defer to the trier of fact on issues of credibility'"].) 

We therefore conclude there is no merit to Tenants' challenge to the 

augmentation order. 

Tenants have not challenged the merits of the trial court's ruling on the 

issue found not to have been forfeited-namely, its ruling that the hearing 

officer, and in turn the Board, erred in using a single construction cost 

number, $127, for the entirety of the square footage. Accordingly, we do not 

consider this issue further, and the trial court's ruling on this issue is 

controlling on remand. 

The Hearing Officer's Use of "Table B" 

The requirements for a substantial rehabilitation exemption were set 

forth in former Oakland Municipal Code section 8.22.030, which read in 

pertinent part: 

"Exemptions for Substantially Rehabilitated Buildings. 

"a. In order to obtain an exemption based on substantial rehabilitation, 

an owner must have spent a minimum of fifty (50) percent of the 

average basic cost for new construction for a rehabilitation project and 

performed substantial work on each of the units in the building. 

"b. The average basic cost for new construction shall be determined 

using tables issued by the chief building inspector applicable for the 

time period when the substantial rehabilitation was completed .... " 

(Former Oak. Mun. Code, ch. 8.22, § 8.22.030, subd. (B)(2)(a)-(b).) 
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These requirements gave rise to the principle issue before us-whether 

a document the parties and the hearing officer referred to as "Table B" was a 

"table[] issued by the chief building inspector applicable for the time period 

when the substantial rehabilitation was completed."6 (Former Oak. Mun.· 

Code, ch. 8.22, § 8.22.030, subd. (B)(2)(b).) 

This document is entitled" 'Quarterly Cost Indexes (1926=100).'" We 

discuss its specific attributes in subsequent paragraphs. At this point, we 

recount the record of its appea.rance in the administrative proceedings: 

The parties were notified that they were required to disclose evidence 

seven days prior to the administrative hearing and cautioned that any • 

evidence not disclosed could be excluded. Neither party disclosed Table B. 

At the hearing; the Tenants called as their witness, David Harlan, an 

Engineering Manager with the city. Before counsel asked any questions, the 

hearing officer inquired about another document, which the parties and 

hearing officer referred to as "Table A:' and is entitled "City of Oakland 

Building Services Construction Valuation For Building Permits Effective 

Aug. 1, 2009." (Boldface & fns. omitted.) 

The hearing officer (HO) began: 

"[HO]: ... [L]et me ask you first, and then Ms. Mira [(the Tenants' 

counsel)] will be able to ask you questions, is the latest table put out by 

the City of Oakland [the] Construction Valuation dated August 1, 2009 

[Table A]? 

"Harlan: Yes, that's the table that we currently use. 

"[HO]: Okay. Let me turn it over to Ms. Mira .... " 

6 Solely for ease of reference, we continue to refer to this _document, 
and others, by the labels given them by the parties, the hearing officer, and 
the trial court. 

10 

000393



MCF_000032

DocuSign Envelope ID: 1CAC8070-80B2-49B9-9AFC-47C3DCBA469DDocuSign Envelope ID: 5CAE7DFF-C501-4802-8B65-6B7733A4BB3D

Counsel proceeded to ask Harlan a number of questions about applying 

for a building permit, including describing the scope of work and the value of 

the job, and the calculation of permit fees. The hearing officer finally asked 

counsel not to belabor points that had "nothing to do with the essenti~l 

question that we're looking to have answered," namely whether Owner had 

made sufficient expenditures to qualify for the substantial rehabilitation 

exemption. 

Counsel then asked Harlan how someone would figure out how much it 

would cost to build a residential structure, such as the small apartment 

building in question. This engendered the following colloquy: 

"Mira: ... How would I figure how much that would cost me? 

"Harlan: For permit fees? 

"Mira: Just the whole job, complete job, how much would it cost me for 

a 16-unit building with a square footage of 13,336? ... 

"Harlan: So the City doesn't play a role in that. I mean I can hazard a 

guess but-

"Mira: Mm-hmm. 

"Harlan: -it's not our-it's not the City's role to help people identify 

how to pay for something or how much it's going to cost to build 

something. [1] ... [1] 

"[HO]: ... [S]o you said it's not the City's role to determine­

"Harlan: Yeah. 

"[HO]: -how much it would cost to build the building. 

"Harlan: Yeah, that's right. Yeah, that's a relationship between the 

owner and the contractor .... " 

Counsel then asked Harlan. to "describe" Table A (the document 
'-

entitled "City of Oakland Building Services Construction Valuation For 
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Building Permits Effective Aug. 1, 2009," boldface & fns. omitted). Harlan 

replied, "It's a valuation table used by staff to help assign permit valuations 

for the purpose of calculating the permit fee." He agreed with counsel that 

was "just for the permit fee" and "not for how much actual construction would 

cost." 

Counsel again asked Harlan how "would you figure out what the actual 

construction costs are." Harlan again replied that was "between the property· 

owner and their licensed contractor." Counsel then asked if there were 

"industry standards." Harlan said, "[y]es," and added "that's where these 

numbers [on Table A7] c[o]me from." 

At this point, counsel, for the first time, mentioned Table B (the 

document entitled "Quarterly Cost Indexes (1926=100)"), stating she was not 

presenting it as evidence but "to help the expert get to [the] point." She 

asked Harlan what the document was. He responded: "This is an index that 

just shows the variation in pricing for certain regions over a period of time. 

Generally, the trend is upward, but maybe it goes down sometimes." 

Owner's counsel objected on grounds the document had not been 

disclosed. Mira repeated she was not asking to put it into evidence but was 

"just asking him if he knows what it is and if he can describe it." Counsel 

again objected, and the hearing offi~er ruled it could be used only to refresh 

Harlan's recollection. 

Harlan proceeded to answer: "I've seen these indexes before and I don't 

know if I've calculated anything off of them. . . . I've looked at this before and 

7 It is clear Harlan was referring to Table A, as he was referring to 
"exhibit 138," which was a copy of Table A. In addition, tenants' counsel had 
not yet mentioned Table B. 
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you can pick out the indices for different years for the same region and come 

up with a differential." This led to the following colloquy: 

"Mira: So I guess what I'm trying to get to is, if I were to have built a 

building in ... 2009, is it fair to say that that same cost in 2009 

wouldn't be the same cost in 2014? 

"[Counsel for Qwner]: Objection. I don't think this witness has been 

qualified to talk about costs .... [,] ... [,] 

"[HO]: Well, let me ask you this: Are you generally familiar with the 

trends of construction costs either up or down in the past si~ years in 

the City of Oakland? 

"Harlan: No. I really can't say-,it's fluctuated is my understanding. 

So I'm sure it held flat for awhile and then it went down, maybe it went 

up. 

"[HO]: Do you know-this is really the ultimate question: Do you 

know whether it would cost more to build the building [in question] 

today than it would in 2009? 

"Harlan: I couldn't speak to that." 

Tenants' counsel then asked Harlan, "does inflation play a role in 

construction costs." Another objection by Owner was overruled, and Harlan 

answered: "Well, I can speak to how it affects the cost indices in this source 

that we use, Marshall Swift. So it plays a role in-there's materials and 

labor are the big components of these indices and so inflation plays a role in . . 

both of those to varying levels of degrees depending on what the description 

of work is, whether steel costs more. Everything is down to like bags of 

concrete and how many pounds of steel and how many hours it takes to do 

something and this thing [referring to Exhibit 138, which is Table A] is a 

s.ummary of a binder that's about this thick." 
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Counsel then asked, as a "hypothetical," whether it would cost more to 

remove stucco with asbestos underlaying it, than without. Harlan replied: "I 

would think so." When the hearing officer asked, "how much more," Harlan 

could not provide a percentage "because there's probably different 

concentrations ... that might trigger a certain type of abatement ... I'm not 

sure." Counsel then asked a hypothetical about the cost of re-tiling a 

bathroom. Harlan answered: "I'd have to check with one of the counter staff 

people." Counsel then asked about a "range" of costs for installing windows. 

Harlan again testified: "I'd have to check with one of our inspectors." The 

hearing officer eventually interjected: "Look, I mean he has no control over 

the inspectors and let me tell you, I mean re-tiling a bathroom, I mean there 

are very expensive tiles; there are cheap tiles. I don't see how this would be 

at all helpful." Harlan then volunteered: "Well, I can say that generally, we 

would ask the applicant to tell us what their cost is for those types of small 

projects. Those are small projects and we would usually rely on that-on 

what they've presented to us. 

With that, counsel stated she had no further questions for Harlan. 

Owner's counsel asked no questions. 

Table B (the document entitled "Quarterly Cost Indexes (1926=100)") 

was not mentioned again until closing summation, when tenants' counsel 

argued: "So the second reason why the exemption should be denied is 

because the City of Oakland, the Rent Adjustment Program, actually uses the 

cost indexes to adjust the cost for when the actual construction happened," 

and cited to three hearing decisions. 8 She continued, "I believe that in this 

case it would be unfair to use a 2009 building cost [(Table A)] when the 

8 These were Weinberg v. Tenant, Promes v. Fehr, and Young v. 
Beasley, which we discuss in subsequent paragraphs. 
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[rehabilitation] construction happened in 2014 and 2013." Counsel 

acknowledged "Mr. Harlan couldn't testify to that," but asserted "it's common 

knowledge that inflation affects things." "So," counsel went on, "based on 

how calculations have been done in these previous cases, new construction 

based on the cost indexes for 2009 and for 2014, new construction has 

increased by 1. 1. %." 

The hearing officer expressed some difficulty in following counsel. 

Counsel then referred the hearing officer to Table B, stating "you don't use 

... [the] valuation chart [(Table A),] but I'm sure you're familiar with these, 

the quarterly indexes [(Table B)]." Counsel proceeded with a detailed, step 

by step argument as to how the hearing officer should use Table B to 

calculate a 2014 comparative cost number. 

When Owner objected that Table B was not in evidence, the hearing 

officer now stated he would take "official notice of the documents that I'm 

supposed to use to do the computation." When Owner again objected, the 

hearing officer stated, "I think I could always use the Building Department 

tables." He then told Owner's representative, "So if you would like, I won't 

allow this into evidence, if you object because it wasn't submitted seven days 

before but I will take judicial notice of it." At this point, Owner's 

representative said "Sure," and the hearing officer said he would give her an 

opportunity to look at the document. 

Counsel for the tenants then turned to the receipts, invoices, and other 

documents evidencing expenditures and argued they did not add up to 50 

percent of the comparative 2014 construction cost determined, according to 

counsel, by adjusting the Table A numbers with a ratio derived from Table B. 
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At the outset of Owner's summation, the hearing officer asked Owner's 

representative (Hart) to address the "new quarterly cost indexes" and the 

"propriety of using [them]." She responded: 

"Hart: Well, I think that there is a standard that's been adopted by the 

Rent Board and used, not only for the convenience but also so that 

you're not going to have people running to the Building Department 

who don't actually know what they're looking for and asking the 

Building Department to tell them these calculations. In fact, I have 

another case where they went directly to the building department and 

there's an email trail and they weren't given that, they were given the 

Table A. 

"[HO]: Well, what does that have to do withthe propriety of my using 

this in my decision? 

"Hart: I'm saying that there's a standard of evidence that the Board 

has adopted historically and that I could appreciate that this would 

seem more current[,] but at the same time I think it's not necessarily 

information that's generally available or that the Building Department, 

who is the source of this department [sic], provides in terms of these 

calculations." 

Hart then asked for leave to file a post-hearing brief on the issue, since 

"it wasn't brought up earlier" and "was only brought up here in summary and 

now you're going to be using it as a-to bolster her evidence." The hearing 

officer responded, "I'm using it because this is what I'm supposed-one of the 

documents I'm supposed to be using," adding "I hadn't known about it before 
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today but anyway I'm going to use it." 9 Without a definitive response on the 

briefing request, the hearing officer closed "the record." 

A week later, Owner filed a post-hearing brief. Owner first pointed out 

that then operative Oakland Municipal Code section 8.22.030 specified, "The 

average basic cost for new construction shall be determined using tables 

issued by the chief building inspector applicable for the time period when the 

substantial rehabilitation was completed" (Oak. Mun. Code, ch. 8.22, 

§ 8.22.030, subd. (B)(2)(b), italics added), and maintained that while Table A 

was such a table, Table B was not. To illustrate and reinforce this point, 

Owner attached copies of not only what the parties had referred to as Tables 

A and B, but also a document Owner referred to as "Table C," entitled 

"Residential Building Minimum Valuation Data," effective February 1, 2001, 

and bearing the official signature of a city building official. Owner went on to 

assert "no evidence" had been presented to either authenticate or lay a 

foundation that the document being referred to as Table B (entitled 

"Quarterly Cost Indexes (1926=100)") was a table "issued by the chief 

building inspector." Further, because Tenants had not provided this 

document prior to the hearing, and because the tenants' counsel, while 

examining Harlan, stated several times she was not seeking to introduce the 

document into evidence, Owner had been deprived of the opportunity both to 

cross-examine Harlan and present additional evidence on the issue. Finally, 

Owner asserted taking "notice" of the document during closing summation 

9 The hearing officer did not explain why he concluded Table B was a 
document he was "supposed to be using." But presumably it was in light of 
the three hearing decisions to which the tenants' counsel'had referred. There 
is no indication in the record that the hearing officer read these decisions, or 
that the Owner's representative or attorney had been able to review them. 
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had been improper, as the document was being used for its evidentiary value 

and it did not constitute a "fact or matter that is commonly agreed upon." 

A little more than two weeks later, the hearing officer issued his 

decision. Under a sub-heading entitled "Building Services Evaluation 

Tables," (underscoring omitted) the decision stated: 

"The tenant requested the attendance of the City Building Services 
supervisor to testify with regard to how the City determines the 
present cost of new construction for the issuance of building permits. 
Davi~ Harlan, the Engineering Manager of the Bureau of Building 
appeared and testified at the Hearing. Mr. Harlan testified that his 
duties include oversight of all permit issuance, records management, 
and plan checking. He further testified that the City currently uses the 
table that was effective on August 1, 2009. A copy of this document is 
attached as Table 'A.' Official Notice is taken of two other documents 
issued by the City Building Services agency: 'Quarterly Cost Indexes 
(1926=100),' a copy of which is attached as Table 'B,' and 'Residential 
Building Minimum Evaluation Data,' a copy of which is attached as 
Table 'C.' ·" (Fn. Omitted.) 

Under a sub-heading entitled, "The Calculation," (underscoring 

omitted) the decision stated in pertinent part: 

" ... -The Tables referenced in this Decision were all issued by the City 
Building Services agency. 

"Table 'A' lists square foot construction costs, effective August 1, 2009. 
However, since the construction in this case occurred in the year 2014, 
and costs have risen since that time, it is proper to increase the cost 
shown on the 2009 Table. The Building Services agency has recognized 
this fact, and therefore issued a document entitled 'Quarterly Cost 
Indexes (1926=100)' (Table 'B'). 

"These tables are used as follows: (1) On Table 'B,' determine the 
number for the year of construction, geographical district, and type of 
construction; (2) Divide this number by the number in the same 
category for the year 2009. The resulting fraction is then multiplied by 
the number derived when the square foot cost shown on Table 'A' is 
multiplied by the number of square feet in the building." 
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The hearing officer alternatively ruled that even if the "square footage 

cost on the 2009 Table were used," the expenditures still did not meet the 50 

percent requirement. He arrived at this conclusion based on a total square 

footage of 14,338, a number that included the square footage of the balconies. 

He then used a single construction cost number for the entire square footage, 

thus equating the cost of reconstructing the balconies with that of 

reconstructing interior living spaces. 

Owner timely filed an administrative appeal raising, among other 

issues, the hearing officer's evidentiary use of Table B, and his total square 

footage number and use of a single per square foot construction cost number. 

In support, Owner attached several documents to its appeal notice, including 

an additional document Owner referred to as "Table E," entitled "City of 

Oakland Building Services Construction Valuation For Building Permits 

Effective February 5, 2007." (Fn. omitted.) 

The Board affirmed on the ground "any error in considering the 

document addressing inflation adjustments to be applied to the table ... 

would not change the result." 

Owner timely filed an administrative writ proceeding. The trial court 

granted the petition. 

The court (Judge Kimberly Colwell) first ruled the document the 

parties and the hearing officer referred to as Table B was not a table "issued 

by the chief building inspector applicable for the time period when the 

substantial rehabilitation was completed." It further ruled that even if the 

language of the ordinance allowed its use, the city had not made the 

document readily accessible to the public and thus the document could not be 

used to essentially sandbag owners who had made substantial property 
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improvements. The court (Judge Jeffery Brand) reaffirmed these rulings in 

the course of denying a motion for reconsideration. 

We agree that the document referred to as Table Bis not a table 

"issued by the chief building inspector applicable for the time period when 

the substantial rehabilitation was completed." This is illustrated by a 

comparison of the documents Owner attached to its post-administrative 

hearing brief and referred to as Tables A, Band C, and which the hearing 

officer, in turn, attached to his decision, as well as the document referred to 

as Table E, which Owner attached to its administrative appeal notice. 

Table A bears the following heading: 

"City of Oakland Community Economic Development Agency 

"Building Services 

"Construction Valuation 

"For Building Permits 

"Effective Aug. 1, 2009 

Dalziel Administration Building 

250 Frank Ogawa Plaza-2nd Floor 

Oakland, CA 94612 

510-238-3891." (Fns. omitted.) 

At the bottom of the document there is a website address for direct 

access to the document:\ \Ceda=servers\ Building Permit 

Counter\COUNTER FORMS\Forms 2009 2010(Building valuation) Aug 1 

2009. Thus, this document bears all the indicia of a city document and, 

specifically, of a table "issued by the chief building inspector." And Harlan 

confirmed, "Yes, that's the table that we currently use." 

Notably, Table A also includes a footnote, footnote 1, in its heading, 

following "Construction Valuation." This footnote states: "Cost per square 

foot, unless noted otherwise. (l.f.=linear foot; s.f.=square foot); includes 1.3 

regional multiplier (see Secc. 99 pg 6 July 2009 Marshall & Swift)." Other 

footnotes to column headings also provide for specific adjustments. For 

example, footnote 2 states: "Hillside construction=slope >20%; multiply by 
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additional 1.3 multiplier." Footnote 3 states: "Remodel Function of New 

Construction is a 0.52 multiplier." In addition, Table A includes a column on 

its far right side entitled "Marshall & Swift 3Q 7'09 [~] Section pg 

(Class/Type)." Below that is a column of several dozen references, such as 

"Section 12 pg 25 (C/e)." It is therefore apparent the building services 

department, indeed, makes use of data from private sources, such as 

Marshall & Swift. But, as Table A also reflects, the department goes on to 

determine and specify exactly what multipliers are to be used for city 

purposes. 

Table E bears a heading nearly the identical to that of Table A, but 

specifying an earlier effective date: 

"City of Oakland Community Economic Development Agency 

"Building Services 

"Construction Valuation 

"For Building Permits 

"Effective February 5, 2007 

Dalziel Administration Building 

250 Frank Ogawa Plaza-2nd Floor 

Oakland, CA 94612 

510-238-3891." (Fns. omitted.) 

It also bears, at the foot of the document, a website address for direct 

access to the document: \ \Ceda-server3\building\Permit Counter\Permit 

FY06\(Building valuation). Thus, like Table A, Table E bears all the indicia 

of a table "issued by the chief building inspector." 

Although Table E also has footnotes, none make reference to any 

multiplier. Nor does Table E contain an additional column of references to 

Marshall & Swift. 

Table C is similarly entitled "City of Oakland Residential Building 

Minimum Valuation Data." Immediately below the heading, the document is 

expressly "Approved by" a signature by Calvin N. Wong, "Building Official," 

and specifically states it was "effective February 1, 2001." It also bears, at 
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the foot of the document, a web address for direct access to the document: 

"CARR\My documents\Forms\valuation-residential." Thus, Table C again 

bears all the indicia of a table "issued by the chief building inspector." 

Table C also includes a prefatory paragraph similar to footnote one in 

Table A, stating: "The following building valuation data are based on cost 

and value reported in 'Marshal Valuation Services' published by Marshall 

and Swift and dated December 2000 with cost multiplier of 1.07 and local 

multiplier of 1.32." This again reflects that the building services department 

does use data from private sources, such as Marshall & Swift, but also 

determines and specifies exactly what multiplier is appropriate and is to be 

used for city purposes. 

In contrast to Tables A (effective 2009), E (effective 2007) and C 

(effective 2001), Table B bears the caption "Quarterly Cost Indexes 

(1926=100)" and states in the upper right hand corner it is "Section 98 Page 

7," followed by the date "October 2014." The footer states: "Marshall 

Valuation Service," (capitalization omitted) followed by a disclaimer that the 

"the data included on this page becomes obsolete after update delivery, 

scheduled for January 2015." (Italics omitted.) Below that is a copyright 

symbol, identifying "2014 CoreLogic,® Inc. and its licensors, all rights 

reserved." Plainly, this is not a city document. 

Tenants maintain the language of the rent adjustment ordinance­

"tables issued by the chief building inspector"-should be read to mean any 

document that can be characterized as a "table" and is "used" by the building 

department. Not only would such a construction be a departure from the 

plain language of the ordinance (see Maclsaac v. Waste Management 

Collection & Recycling, Inc. (2005) 134 Cal.App.4th 1076, 1083 [ words of a 

statute are generally to be given" 'a plain and commonsense meaning'"]), 
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such a construction would embrace any number of outside resources, an 

untenable reading given the specific language of the ordinance. (Ibid. [courts 

are to " ' "interpret legislation reasonably and ... attempt to give effect to the 

apparent purpose of the statute"'"].) 

It is also understandable why the City specified that the comparative 

construction cost number was to be "determined using tables issued by the 

chief building inspector applicable for the time period when the substantial 

rehabilitation was completed." This provided a standard measure for 

construction costs that was easily applied. It also avoided the problem to 

which Harlan testified, that the exact cost of construction is ultimately a 

matter between the owner/developer and the contractor(s)/supplier(s), and 

not something in which the building services department gets involved. 

Rather, for its purposes, the department uses its own construction valuation 

table, which it periodically updates and which often, but not always, reflects 

the use of data from privately published sources. 

Tenants claim it makes no sense and would be unfair to use Table A, 

effective August 1, 2009, to determine a 2014 comparative building cost 

number. As we have discussed, the record reflects that the building services 

department regularly updated its copstruction valuation table-in 2001, 

2007, and 2009. It is not our role to effectively rewrite a local rent control 

ordinance because the department assertedly failed to update its 2009 table 

sooner than it did.10 (See In re I.A. (2019) 40 Cal.App.5th 19, 23 [appellate 

court may not " ' "rewrite the clear language of [a] statute to broaden the 

10 We note that attached to a declaration by Harlan-submitted by the 
City in opposition to the writ petition but excluded by the trial court under 
section 1094.5, subdivision (e)-is another table identical in format to Table 
A, but with an effective date of May 1, 2015. Tenants have not challenged 
the trial court's evidentiary ruling excluding the declaration. 
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statute's application"'"]; L.G. v. M.B., supra, 25 Cal.App.5th at p. 227 ["court 

may not disregard the plain language of a statute just because the 

consequences of a literal interpretation are 'troubling' or because the court 

believes that a different approach would be better"].) 

Further, Tenants have simply assumed, without any evidentiary basis, 

that using Table A would yield an unfairly skewed comparative construction 

cost number. Their witness, Harlan, refused to offer any such opinion, and 

no other evidence was presented on the issue. We also observe that since the 

department's construction valuation table is a revenue generating 

publication, as it determines building permit fees, it is equally reasonable to 

assume the department had, and continues to have, every incentive to ensure 

the version of the table in use is reasonably current and, at the time, had 

concluded no update was warranted. 

Finally, Tenants refer to five administrative hearing decisions, copies of 

which were provided to the trial court by the City, in which varying versions 

of the Marshall & Swift quarterly indices were used. As we have recounted, 

during summation in the administrative hearing, the tenants' attorney 

referred to three of these decisions. 

On appeal, Tenants characterize these hearing decisions as an 

administrative interpretation of what constitutes a "table[] issued by the 

chief building inspector" that should be given deference. 

Four of these hearing decisions were issued by a single hearing officer. 

In each, the hearing officer used a city construction valuation table (e.g., 

Tables A, E, C) that was not in effect for the period during which the 

rehabilitation work was done, but was in effect during a later period of time. 11 

11 In Young v. Beasley (a decision dated June 13, 2008), the 
construction work was done between 1998 and 2000, but the hearing officer 

24 

000407



MCF_000046

DocuSign Envelope ID: 1CAC8070-80B2-49B9-9AFC-47C3DCBA469DDocuSign Envelope ID: 5CAE7DFF-C501-4802-8B65-6B7733A4BB3D

Stating this was "unfair" to the owner because costs had increased, the 

hearing officer then used varying versions of the Marshall & Swift quarterly 

cost indices to adjust the construction costs set forth in the more recent tables 

downward. What is immediately clear is that the hearing officer used the 

incorrect construction valuation table to begin with-as the ordinance 

required use of the table "issued by the chief building inspector applicable for 

the time period when the substantial rehabilitation was completed," not a 

version of the table applicable during a later time period. The record before 

us .does not reflect why this occurred. Nor does it indicate whether, given the 

use of plainly inapplicable valuation tables, the parties agreed to using 

indices to adjust the cost number derived from these inapplicable tables 

downward. 

The remaining decision is one by the hearing officer who decided the 

instant administrative matter, issued a little over two weeks after he issued 

his decision in this matter. In short, the hearing officer reemployed, almost 

verbatim, the approach he had used only weeks earlier here. 

Accordingly, these hearing decisions carry little weight as ~n 

interpretative matter. "'How much weight to accord an agency's construction 

is "situational," and greater weight may be appropriate when an agency has a 

"'comparative interpretive advantage over the courts,'" as when" 'the legal 

used the version of the department's valuation table dated February 5, 2007. 
In Weinberg v. Tenant (a decision dated December 3, 2013), the construction 
work was done in 1991-1992, but th.e hearing officer used the version of the 
department's valuation table dated August 1, 2009. In Promes v. Fehr (a 
decision dated December 16, 2013), the construction work was done between 
2003-2004, but the hearing officer used the version of the department's 
valuation table dated February 1, 2007. In Cordaro v. Tenants (a decision 
dated July 18, 2017), the construction work was done in 2010, but the 
hearing officer used a version of the department's valuation table dated 
February 1, 2017. 
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text to be interpreted is technical, obscure, complex, open-ended, or entwined 

with issues of fact, policy, and discretion.' " ' " (Boling v. Public Employment 

Relations Bd. (2018) 5 Cal.5th 898, 911 (Boling).) The ordinance language at 

issue here is not technical, obscure, or complex. Furthermore, the four . 
decisions by the one hearing officer all involved a set of circumstances unlike 

that here, and in the absence of the records in those matters, we are at a loss 

as to why the hearing officer used versions of the City's construction 

valuation table that were not in effect at the time of the reconstruction work 

but were in effect for a later time period. We likewise have no way of 

knowing wha_t the hearing officer and the parties may have discussed in 

terms of adjusting the cost numbers using Marshall & Swift indices. The 

fifth decision, by the same hearing officer who presided here, barely two 

weeks after his decision in this case, likewise is of scant interpretative 

significance. 

In any case, the interpretation of a local ordinance is a question of law, 

ultimately committed to the courts. (Boling, supra, 5 Cal.5th at p. 911.) And 

for the reasons we have discussed, we agree with the trial court that the 

privately published Marshall & Swift quarterly cost indices are not "tables 

issued by the chief building inspector," and that the hearing officer erred in 

using what has been referred to as Table B for evidentiary purposes to 

determine_ the comparative building cost.12 

12 We therefore need not, and do not, consider the trial court's 
additional ruling that even if the ordinance did permit utilization of such 
document, its use, on this record, impinged on the Owner's due process 
rights. That said, the manner in which tenants' counsel deployed and then 
argued the evidentiary value of Table B was improper. Likewise, the hearing 
officer's about-face from its prior ruling, allowing use of Table B only to 
refresh Harlan's recollection, and belated acceptance of Table B for 
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In their appellant's opening brief, Tenants made no follow-up argument 

that even if the trial court's ruling as to Table B was correct, reversal is 

nevertheless required because even if Table A were used to determine the 

comparative construction cost (and even if different square footage costs were 

used for the interior and balcony spaces), Owner's rehabilitation costs did not 

meet the 50 percent requirement. Howeve'r, in their reply brief, Tenants 

devoted four pages to advancing this argument. It is well-established that an 

appellate court generally will not consider arguments raised for the first time 

in a reply brief,· and we decline to do so here. (S.ee WorldMark, The Club v. 

Wyndham Resort Development Corp. (2010) 187 Cal.App.4th 1017, 1030, fn. 7 

["Arguments raised for the first time in the reply brief are untimely and may 

be disregarded."]) 

Indeed, Tenants have. not, in advancing this new argument in support 

of re~ersal, been candid about the record; This new argument turns on the 

total amount Owner spent on rehabilitation costs. As the following , • 

procedural recitation reflects, it is apparent to us that the trial court viewed 

the cost issue that had been raised by Owner as having been resolved by a 
' 

concession by the City. 

In its administrative appeal, Owner asserted the hearing officer had 

made a "calculation error"-specifically, that the total amount"paid to the 

principal contractor (Martin Gallagher Construction, Inc.) set forth in the 

hearing ~fficer's decision was off by $26,000, and that the correct amount 

paid to the contractor, as shown by invoices and proofs of payment, was 

$857,596, rather- than $831,597 as stated in the decision. The Board did not 

address the issue, since it upheld the decision on another ground. 

evidentiary use during summation after evidence was concluded, is also of 
significant concern. 

27 

000410



MCF_000049

DocuSign Envelope ID: 1CAC8070-80B2-49B9-9AFC-47C3DCBA469DDocuSign Envelope ID: 5CAE7DFF-C501-4802-8B65-6B7733A4BB3D

Owner continued to raise the asserted $26,000 calculation error in the 

trial court. 

In their opposition to the writ petition, Tenants included a half-page 

argument that the hearing officer had "considered" the invoices pertaining to 

that contractor's work, pointing out the hearing officer's decision "listed" the 

pertinent exhibits. Tenants did not respond, however, to the Owner's point­

that the amounts set forth in those exhibits did not add up to the number in 

the hearing officer's decision, and that that number was short by $26,000.13 

The City, however, did address the Owner's claim of a computational 

error and conceded "the invoices that the hearing officer used to reach this 

amount actually total $857,597-as Hyde Street argues. (Tab 26 AR 122 

(footnote 4).)" 

The trial court, under a separate heading entitled "$26,000 IN 

INVOICES," then stated in its decision: "The City acknowledges that the 

Hearing Officer and Board appear to have made a calculation error." It 

observed "[t]his error did not affec.t the Board's decision." Likewise, "[t]he 

apparent $26,000 calculation error does not affect the court's decision on the 

petition." 

It would have made no sense for the trial court to have spent many 

pages addressing the merits of the principle issues-the use of Table B and 

13 This is basically the same argument they have belatedly advanced in 
their reply brief-that the hearing officer identified the pertinent invoices 
and thus "considered" them. They then baldly assert he "found (correctly)" 
total expenditures of $850,441 and point out half of this amount is less than 
50 per~ent of the Table A comparative cost number. They never; however, 
address the real issue-that the hearing officer made a mistake in adding up 
these invoices. Rather, they quibble over the Owner's use of the word 
"disallowed," claiming the contractor's work was not "disallowed," pointing 
out, again, that the "h~aring officer identified and thus "considered" the 
pertinent invoices. 
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the use of a single construction cost number for the entire square footage­

and to have issued a remand order, if this was all simply an academic 

exercise, as Tenants now belatedly claim, because the total rehabilitation 

costs do not meet the statutory requirement even assuming use of Table A 

and use of different cost numbers for the interior and balcony square 

footages. 

Appellant Garcia then moved for "reconsideration." In his 20-page, 

supporting memorandum, he addressed the following: the trial court's ruling 

that the hearing officer had improperly used Table B, the court's grant of the 

motion to augment the administrative record with the missing "Brief on 

Appear', and the ruling that the hearing officer, and Board, had improperly 

applied a single construction cost number to the entire square footage (i.e., 

both interior spaces and balconies). The memorandum concluded with an 

assertion that if the trial court persisted in its rulings, it would "cause the 

court to be disqualified" under Code of Civil Procedure section 170.1. 

Notably, the motion for reconsideration also did not advance the claim that 

even if the challenged rulings were all accepted as correct, no writ should 

issue because Owner's total rehabilitation costs still did not meet the 

exemption requirement. 

As Owner pointed out in opposition, the motion for reconsideration did 

not comply with statutory requirements, as Garcia was merely taking issue 

with the merits of the trial court's decision and rearguing the case. (Code 

Civ. Proc., § 1008; Shiffer v. CBS Corp. (2015) 240 Cal.App.4th 246, 255 

[motion for reconsideration must be"' "based upon new or different facts, 

circumstances, or law"'"].). 
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The trial court denied the motion for reconsideration as procedurally 

improper (no "new law or fact"), and further ruled that even if the court 

reconsidered the issues, it would reach the same conclusions. 

In sum, in light of the above, and in light of the trial court's broad 

remand order, it seems apparent to us that the trial court viewed the 

computational error issue as having been resolved by the City's ~oncession 

and thus of no consequence to its order remanding the matter for 

reconsideration in light of its rulings. 14 

DISPOSITION 

The trial court's judgment is AFFIRMED. 

14 We note that in the "Statement of the Facts" (some capitalization 
omitted) in its respondent's brief, Owner discussed the evidence supporting 
its exemption petition and stated the hearing officer "understated the amount 
spent by the owner," specifically the amount paid to Martin Gallagher 
Construction Inc., by $26,000. (Italics & boldface omitted.) Given our 
recitation above, this statement is understandable. Owner made no further 
mention of the point and devoted the "Argument" section of its respondent's 
brief to addressing the Table B ruling and augmentation order challenged by 
Tenants. 
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Banke, J. 

We concur: 

Margulies, Acting P.J. 

Sanchez, J. 

A156463, Hyde Street CNML Props., LLP et al. v. City of Oakland's 

Department of Housing and Community Development Rent Adjustment 

Program 
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CITY OF OAKLAND 

250 FRANK H. OGAWA PLAZA, SUITE 5313, OAKLAND, CA 94612 

Department of Housing and Community Development 

Rent Adjustment Program 

HEARING DECISION 

TEL (510) 238-3721 
FAX (510) 238-6181 

CA Relay Service 711 

RECONSIDERATION OF BOARD APPEAL DECISION 
AFTER COURT JUDGMENT 

CASE NUMBER: L 14-0065 
CASE NAME: 525,655 Hyde Street CNML Properties, LLC v. Tenants 

PROPERTY ADDRESS: 3921 Harrison St., Oakland, CA 

PROCEDURAL BACKGROUND 

A Hearing Decision in this case was issued on May 29, 2015, denying the owner's 

petition for a Certificate of Exemption based on substantial rehabilitation. The owner 

appealed. 

An Appeal Hearing was held on December 8, 2016. The Housing, Residential, 

Rent and Relocation Board (the Board) affirmed the Hearing Decision, and separately 

affirmed the portion of the Hearing Decision that included the decks and balconies in the 

"building area" when performing the substantial rehabilitation calculation. The Appeal 

Decision in L 14-0065 was issued on March 7, 2017. The owner filed a Petition for Writ 

of Administrative Mandamus in the Alameda County Superior Court (Case No. RG17-

862841) challenging the Board's Appeal Decision. 

On December 12, 2018, the Superior Court entered a Judgment Granting the Writ 

of Administrative Mandamus, setting aside and vacating the Appeal Decision and the 

Hearing Decision in L 14-0065. The Superior Court ordered the City of Oakland Rent 

Adjustment Program to "reconsider the Appeal Decision L 14-0065 in its entirety in 

light of the Court's Opinions, Order and this Judgment." (Emphasis added.) 

The tenants filed a motion for reconsideration. The motion was denied. The 

tenants appealed the Superior Court's Judgment and, on February 26, 2021, the Court 

of Appeals issued an Opinion affirming the Superior Court's Judgment of December 12, 

2018. 

The original Hearing Officer retired and this case was re-assigned to a different 

Hearing Officer. This Hearing Decision is issued based on the case record and in 
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conformity with the Superior Court's Opinions, Order, and Judgment of December 12, 
2018. 

SUMMARY OF DECISION 

The Owner's Petition is granted. The subject property is exempt from the Rent 
Adjustment Ordinance as substantially rehabilitated. 

EVIDENCE 

Background 

On November 14, 2014, the owner filed a Petition for Certificate of Exemption on 
the ground of substantial rehabilitation. The subject property is a residential building 
consisting of a total of sixteen (16) residential units and the current owner acquired the 
property in November of 2013.1 The rehabilitation project occurred in 2014. 

Square Footage 

The public property profile and the Alameda County Assessor's Office Property 
Characteristics for the subject property and APN 12-929-11 shows that the square 
footage is 13,336 square feet.2 

Martin Gallagher, a general contractor whose firm did most of the work on the 
construction project, testified that the total square footage of the building (13,336) does 
not include the 16 decks on the building, which were part of the construction project and 
expense. _He testified that 15 of the decks are 12 x 4.5 square feet (totaling 810 square 
feet) and the penthouse deck is about 16 x 12 square feet (192). The total square 
footage of the decks and balconies is 1',002 square feet. 

Type of Construction 

Gallagher testified that the subject building is of wood frame construction, which 
corresponds to Type V-1 identified on the City of Oakland Certificate of Occupancy 
issued for the subject building.3 

Construction Expenses 

The original Hearing Officer calculated a total of $850,441.00 as the cost of the 
rehabilitation project. The Court stated, and the City of Oakland admitted, that the 
Hearing Officer made a calculation error by about $26,000 when he added up the 
eligible expenses. Accordingly, the submitted invoices and proofs of payments are re­
calculated in this Hearing Decision to correct the calculation error. 

1 Exhibits 1-3 (Grant Deed) 
2 Exhibits 4 and 5 
3 Exhibit 6 

2 
000416



MCF_000055

DocuSign Envelope ID: 1CAC8070-80B2-49B9-9AFC-47C3DCBA469DDocuSign Envelope ID: 5CAE7DFF-C501-4802-8B65-6B7733A4BB3D

The amounts the owner spent on the rehabilitation project, as stated by the prior 
Hearing Officer, based on the submitted invoices and proofs of payments, broken down 
by each contractor, are as follows: 

Martin Gallagher Construction, Inc. 
Kelly-Moore Paint 
Bay Area Carpets 
Craig Bull Construction 
Advocate Painting 
Raynard's Appliance Repair 
Just Plumbing 
Globe Plumbing Supply Co. 
Oak Leaf Painting 

TOTAL: 

$857,956.664 

738.875 

1,623.316 

2,964.257 

2,030.008 

194.329 

9,660.0010 

438.58 11 

1,195.0012 

$876,800.99 

The total amount of $876,800.99 is a recalculation of the sums of the amounts 
listed above, which leads to the correct figure of $876,800.99. 

In addition, the record also included invoices and .proofs of payments for certain 
expenses that the owner submitted, but are not considered part of the rehabilitation 
project. As stated by the prior Hearing Officer, those expenses include routine cleaning 
and maintenance of the common areas, replacement of light bulbs in the common 
areas, repairs or replacement of broken appliances, snaking out clogged drains, 
vandalized copper pipes, and tree cutting. These expenses total $9,541.89 13 and are 
not included in the total amount above. 

The total amount of eligible expenses the owner spent on the rehabilitation 
project is $876,800.99. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

Substantial Rehabilitation 

O.M.C. 8.22.030(A)(6) states that dwelling units located in "substantially 
rehabilitated buildings" are not "covered units" under the Rent Adjustment Ordinance. 

4 Exhibits 18, 19, 28, 29, 43-54, 57-81, 96-98, 117-129, 132, 133 
5 Exhibits 20-23, 90-92, 107-109 
6 Exhibits 24, 25, 84, 85 
7 Exhibits 37 and 38 
8 Exhibits 41 and 42 
9 Exhibits 86 and 87 
10 Exhibits 35, 36, 88, 89, 99, 100, 112-114, 130, 13J 
11 Exhibits 101, 102, 110, 111 
12 Exhibits 105 and 106 
13 Exhibits 26, 27, 30-36, 39, 40, 55, 56, 82, 83, 93, 95, 103, 104, 115, 116, 134-137 
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a. In order to obtain an exemption based on substantial 
rehabilitation, an owner must have spent a minimum of 
fifty (50) percent of the average basic cost for new 
construction for a rehabilitation project. 

b. The average basic cost for new construction shall be 
determined using tables issued by the chief building 
inspector applicable for the time period when the 
substantial rehabilitation was completed. 14 

At the original hearing the Hearing Officer and the Board incorporated Table B -
Quarterly Cost Indexes (Table "B") from Marshall Valuation Services - in the calculation 
of the cost of the rehabilitation project. This is not a table issued by the Chief Building 
Inspector as mandated by the Ordinance. 

The Court found that the Board erred as a matter of law by incorporating Table B 
into the Ordinance as the substantive standard when Table 8 was not "issued by the 
chief building inspector." Additionally, the Court held that Table B was not an "other 
definable source" the public used and that the Ordinance did not.give the owner a fair 
warning that Table A was not the standard against which the evidence of expense 
would be measured and that Table A would be modified by Table B. 

The Court held that the record showed that Table A, issued August 1, 2009, was 
issued by the chief building inspector. City Engineering Manager Harlan testified that 
Table A was the latest table issued by the City of Oakland and was then the most recent 
and currently used Table. Accordingly, only Table A should have been used in the 
calculation and is used in the calculation in this Hearing Decision. 

Square Footage 

The Court held that the Board made a legal error when it treated both the building 
space (13,336) and the deck/balcony space (1,002) the same as Apartment space and 
applied the same cost of construction per square foot. The Court found that the original 
Hearing Officer and the Board both misapplied the law by focusing on potential use of 
the balconies rather than their cost of construction and by not giving effect to the 
specific description for "Elevated Decks & Balconies." 

Therefore, this Hearing Decision corrects this error and calculates the Apartment 
building space and the deck/balcony space separately and for the cost of construction 
amount specified for each category. 

Calculation 

The attached Table A states that effective August 1, 2009, the cost of new 
construction of Apartment buildings of more than 2 units, Type V - wood frame 

14 O.M.C. Section 8.22.030(B)(2) 

4 
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construction, is $127.00 per square foot. Table A also states that the cost of newly 

constructed "Elevated Decks and Balconies" is $41.16 per square foot. 

To determine if the owner is entitled to the exemption, the following calculation is 

necessary: multiply the building square footage (13,336) by $127.00, then multiply the 

square footage of the decks/balconies (1,002) by $41.16. Add these amounts together, 

and divide that result by two (2). The calculation is as follows: 

13,336 X $127.00 = $1,693,672.00 
1,002 X $ 41.16 = $ 41,242.32 

Total: $1,734,914.32 divided by 2 = $867,457.16 

If the owner spent at least $867,457.16 on the construction rehabilitation project, 

the building is exempt from the Rent Ordinance. 

The owner provided invoices and proof of payments of eligible expenses showing 

that he spent $876,800.99 on the rehabilitation project. Therefore, the subject property 

has been "substantially rehabilitated" and the rental units in the building are exempt 

from the Rent Ordinance. 

ORDER 

1. Petition L 14-0065 is granted. 

2. The subject property is exempt from the Rent Adjustment Program as a 

"substantially rehabilitated" building. 

3. The subject property is not exempt from the Rent Adjustment Program 

Service Fee because it is still subject to the Just Cause for Eviction Ordinance. 

4. The Certification of Exemption will be issued after expiration of the appeal 

period. 

Right to Appeal: This decision is the final decision of the Rent Adjustment Program 

(RAP). Either party may appeal by filing a properly completed RAP appeal form that 

must be filed within 15 days after service of the decision.15 The date of service is shown 

on the attached Proof of Service. 

Dated: September 30, 2021 

15 O.M.C. §8.22.120(A)(l) 

Linda M. Moroz, Hearing Officer 
Rent Adjustment Program 

5 
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•Building Services 

Construction Valuation 1 

For B~ilding Permits 4 

Effective Aug .. 1, 2009 

0cc. Description• 

R3 Custom Residence 
Single Family & Duplex 
Factory/Manufactured home 
Finished Habitable Basement Conversion 
Convert non-habitable to habitable 

Partition Walls 
Foundation Upgrade ( l.f.) 
Patio/Porch Roof 
Ground Level Decks 
Elevated Decks & Balconies 

U1 • Garage 

Carport 
Retaining wall (s.f.) 

R2 Apartment (>2 units) 

Construction 

Type 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
Ill 

I & II 
Ill. 

V 

Community Economic Developrri-~ Agency 

Dalziel Administration Building 

250 Frank Ogawa Plaza - 2nd Floor 

Oakland, CA 94612 

510-238-3891 

Level Ground' Hillside Construction 

New Remodel New Remodel 

$207.53 $107.92 $269.79 $140.29 

$144.46 $75.12 $187.80 $97.65 

$43.50 $22.62 $56.55 $29.41 

$96.42 $50.14 $125.35 $65.18 

NIA. $43.50 N/A $56.55 

NIA $16.19 NIA $21.05 

$105.37 NA $1_36.98 NA 

$24.70 "$12.84 $32.11 $16.70 

$30.49 $15.85 $39.64 $20.61 

$41.16 $21.40 $53.51 $27.82 

$38.42 $19.98 $49.95 $25.97 

$24.70 $12.84 $32.11 $16.70 

$32.96 NA $42.85 NA 

$174.69 · $90.84 •• $227.10 $118.09 

$156.91 $81.59 $203.98 $106.07 

$127.00 $66.04 $165.10 $85.85 

Non-Residential Occupancy • 

A Church/Auditorium I & II $247.07 $128.48 $321.19 $'167.02 

Ill $182.01 1$94.65 $236.61 $123.04 

V $175.93 $91.48 $228.71 $118.93 

A Restaurant I & II $221.82 $115.35 $288.37 $149.95 

Ill $174.20 $90.58 $226.46 $117.76 

V $166.80 $86.74 . $216.84 $112.76 

B Restaurant <50 occupancy V $145.24 $75.52 $188.81 $98.18 

B Bank I & II $223.46. $116.20 $290.50 $151.06 

Ill $182.01 $94.65 $236.61 $123.04 

V $173.02 $89.97 $224.93 $116.96 

B Medical Office I & II $249.76 $129.88 $324.69 $168.84 

Ill $243.19 $126.46 $316.15 $164.40 

V $200.73 $104.38 $260.95 $135.69 

B Office I & II $165.41 $86.01 $215.03 $1.11.82 

Ill $120.77 $62.80 $157.00 $81.64 

V $115.34 $59.98 $149.94 $77.97 

E School I &·II $239.11 $124.34 $310.84 $161.64 

Ill $181.96 $94.62 $236.55 $123.00 

V $171.94 $89.41 $223.52 $116.23 

H Repair Garage I & II • $186.25 $96.85 $242.13 $125.91 

Ill $180.70 $93.96 $234.91 $122.15 

V $175.14 $91.07 $227.68 $118.39 

I Care Facilities I Institutional I & II $186.04 $96.74 $241.85 $125.76 

Ill • $152.09 $79.09 $197.72 $102.81 

V $146.52 $76.19 $190.48 $99.05 

M Market (Retail sales) I &II $143.82 $74.79 $186.97 $97.22 

Ill $117.10 $60.89 $152.23 $79.16 

V $113.19 $58.86 $147.15 $76.52 

s Industrial plant I & II $157.34 $81.82 $204.54 $106.36 

Ill $134.38 $69.88 $174.69 $90.84 

V $111.93 $58.20 $145.51 $75.66 

s Warehouse I & II $96.28 $50.07 $125.16 $65.09 

Ill $91.77 $47.72 $119.30 $62.04 

V $90.79 $47.21 $118.03 $61.37 

s Parking Garage I& II $76.31 $39.68 $99.20 $51.59 

A 

Marshall & Swilt 3Q 7'09 

Section pg (Class/type) 
Section 12 pg 25 (Cle) 
Section 12 pg 25 (C/g) 

Section 12 pg 26 (CDS/g) 
Section 12 pg 25 (Sia) 

Section 12 pg 26 (CDSlg) 

Section 52 pg 2 (6'wall) 
Section 51 pg 2 (R/24x72.) 
Section 66 pg 2 (Wood) • 

Section 66 pg 2 (100sf/avg) 
Section 66 pg 2 (100sf/+1 story) 

Section 12 pg 35 (C/a600) 
Section 12 pg 35 (D/a4car) 
Section 55 pg 3 (12'reinf.lh) 

Section 11 pg 18 (Big) 
Section·11 pg 18 (Dmill/g) 

Section 11 pg 18 (Dig) 

Section 16 pg 9 (B/g) 
Section 16 pg 9 (B/a) 
Section 16 pg 9 (S/g) 

Section 13 pg 14 (A-Big) 
Section 13 pg 14 (C/g) 
Section 13 pg 14 (D/g) 
Section 13 pg 17 (Cla) 
Section 15 pg 21 (B/a) 
Section 15 pg 21 (C/a) 
Section 15 pg 21 (Dia) 
Section 15 pg 22 (A/g) 
Section 15 pg 22 (B/g) 
Section 15 pg 22 (C/g) 
Seclion 15 pg 17 (Bia) 
Section 15 pg 17 (Cla) 
Section 15 pg 17 (D/a) 

Section 18 pg 14 (A-Big) 
Section 18 pg 14 (Clg) 
Section 18 pg 14 (Dig) . 

Section 14 pg 33 (MSG 527C/e) 
Section 14 pg 33 (MLG 423C/e) 
Section 14 pg 33 (MLG 423Dle) 

Section 15 pg 22 (B/a) 
Section 15 pg 22 (Cla) 
Section 15 pg 22 (Dia) 
Section 13 pg 26 (A/g) 
Section 13 pg 26 (C/g) 
Section 13 pg 26 (Dig) 
Section 14 pg 15 (Bia) 
Section 14 pg 15 (Cla) 
Section 14 pg 15 (D/a) 
Section 14 pg 26 (A/g) 
Section 14 pg 26 (B/g) 

Section 14 pg 26 (Cmill/g) 
Section 14 pg 34 (A/g) 

1 Cost per square fool, unless noted otherwise. (LI. = linear foot; s.l. = square fool): includes 1.3 regional multiplier (see Secc. 99 pg 6 July 2009 Marshall & Swill) 
2 Hillside construction = slope > 20%: multiply by additional 1.3 multiplier 
3 Remodel Function of New Construction is a 0.52 multiplier. 

• Separate structures or occupancies valued separately. 

$ Separate lees assessed for E/P/M ·permits, R.O.W. improvements, Fire Prevention Bureau, Grading Permits. technology enhancement, records management, Excav. & Shoring. 

C:\Documents and Settingslkasdi9s\Local Settings\Temporary lnlernel Files\OLK9\Building valuation Aug 1 2009.xls 000420



City of Oakland 
Rent Adjustment Program 
Proof of Service Form 10.21.2020 

CITY OF OAKLAND 

RENT ADJUSTMENT PROGRAM 
250 Frank H. Ogawa Plaza, Suite 5313 

Oakland, CA 94612-0243 

(510) 238-3721

CA Relay Service 711
www.oaklandca.gov/RAP

For Rent Adjustment Program date stamp. 

PROOF OF SERVICE 

NOTE: YOU ARE REQUIRED TO SERVE A COPY OF YOUR PETITION OR RESPONSE (PLUS ANY ADDITIONAL 
DOCUMENTS) ON THE OPPOSING PARTIES. 

➢ Use this PROOF OF SERVICE form to indicate the date and manner in which service took place, as well as
the person(s) served.

➢ Provide a copy of this PROOF OF SERVICE form to the opposing parties together with the document(s)
served.

➢ File the completed PROOF OF SERVICE form with the Rent Adjustment Program together with the document
you are filing and any attachments you are serving.

➢ Please number sequentially all additional documents provided to the RAP.

PETITIONS FILED WITHOUT A PROOF OF SERVICE WILL BE CONSIDERED INCOMPLETE AND MAY BE 
DISMISSED. 

I served a copy of:  ____________________________ 
(insert name of document served) 

 And Additional Documents

and (write number of attached pages) __________ attached pages (not counting the Petition or 
Response served or the Proof of Service) to each opposing party, whose name(s) and address(es) are 
listed below, by one of the following means (check one): 

❑ a. United States mail. I enclosed the document(s) in a sealed envelope or package
addressed to the person(s) listed below and at the address(es) below and deposited the
sealed envelope with the United States Postal Service, with the postage fully prepaid.

❑ b.   Deposited it with a commercial carrier, using a service at least as expeditious as first
class mail, with all postage or charges fully prepaid, addressed to each opposing party as
listed below.

❑ c. Personal Service. (1) By Hand Delivery: I personally delivered the document(s) to the
person(s) at the address(es) listed below; or (2) I left the document(s) at the address(es) with
some person not younger than 18 years of age.

PERSON(S) SERVED: 

Name 

Address 

City, State, Zip 

RESPONDENT’S RESPONSE TO APPEAL

X

58

Julie E. Amberg

3921 Harrison Street, Unit 302, 

Oakland, CA 94611

DocuSign Envelope ID: 5CAE7DFF-C501-4802-8B65-6B7733A4BB3D

CITY OF OAKLAND 
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City of Oakland 
Rent Adjustment Program 
Proof of Service Form 10.21.2020 
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Name 

Address 

City, State, Zip 

Name 

Address 

City, State, Zip 

Name 

Address 

City, State, Zip 

Name 

Address 

City, State, Zip 

Name 

Address 

City, State, Zip 

Name 

Address 

City, State, Zip 

Name 

Address 

City, State, Zip 

To serve more than 8 people, copy this page as many times as necessary and insert in your proof of service document. If you are 

only serving one person, you can use just the first and last page. 

Todd McMahon 

 Mari Oda

Oakland, CA 94611

Oakland, CA 94611

Oakland, CA 94611

Oakland, CA 94611

3921 Harrison Street, Unit 304

3921 Harrison Street, Unit 304

Fernando Garcia

3921 Harrison Street, Unit 202

3921 Harrison Street, Unit 202

Kate Garcia

Stanley L. Amberg

4115 Kendal Way 

Sleepy Hollow, NY 10591 

DocuSign Envelope ID: 5CAE7DFF-C501-4802-8B65-6B7733A4BB3D
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Rent Adjustment Program 
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I declare under penalty of perjury under the laws of the State of California that the foregoing is true and 
correct and the documents were served on __/__/____ (insert date served).

_______________________________
PRINT YOUR NAME 

_______________________________        _______________ 
SIGNATURE  DATE 

Fabienne Lopez

11 23 21

11/23/21

DocuSign Envelope ID: 5CAE7DFF-C501-4802-8B65-6B7733A4BB3D

~DocuSigned by: 

L:::2:::B~ 
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L14-0065 Tenant Amberg Reply 
 

1 

 
CITY OF OAKLAND 

Department of Housing and Community Development 
 

RENT ADJUSTMENT PROGRAM 
 

525, 655 Hyde Street CNML Properties, LLC v. Tenants 
Case No. L14-0065 

 
TENANT AMBERG REPLY TO OWNER’S RESPONSE TO APPEAL 

 
 This is tenant/appellant Julie E. Amberg (“Tenant”) Reply to Mandana Properties 

(“Owner”) Response To Appeal.   

 A principal issue in Tenant’s appeal is whether the September 30, 2021 Hearing Decision 

deprives Tenant of due process of law.  A principal fact question underlying the due process 

issue is whether the proper construction cost for 15 balconies is $127 per square foot or $41.16 

per square foot.  If the proper cost is $127, the property was not substantially rehabilitated.  The 

supporting calculation is set forth in Tenant’s Explanation of Grounds For Appeal, at page 3.  

Owner’s Response To Appeal (“Response”) does not challenge that calculation and conclusion.   

Instead, Owner’s Response asserts, at page 7, that Tenants have not been deprived of due 

process because their “arguments and evidence” have “already been considered” by the trial 

court and the RAP.   

 “Any arguments and evidence Appellants wish to now introduce has 
already been considered by the trial court and the RAP.  Thus, Appellants have 
not been denied their due process rights.” 
 

 Owner’s statement that Tenant’s arguments and evidence have already been considered is 

not correct.  Owner’s statement is contradicted by the following undisputed facts of record. 

● In the original hearing of this case, the owner never challenged $127 per square foot 

as being the proper construction cost for the balconies.  The owner did not assert that 

$41.16 was the correct cost. 

● In the owner’s appeal of the original Hearing Decision, the owner never served 

Tenant with a brief or any other document that asserted $41.16 as the correct cost. 

● In the RAP’s files of the owner’s appeal of the original Hearing Decision, there is no 

brief or other document filed by the owner that asserted $41.16 as the correct cost.  
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2 

● At the oral argument of the owner’s appeal, owner did not argue that $41.16 was the 

correct cost.   

 Thus, throughout the RAP’s proceedings, Tenant had no knowledge that $41.16 was an 

issue in the case.  Tenant had a justifiable belief that owner was not asserting $41.16 as the 

balconies construction cost.  Tenant therefore had no need or reason to offer arguments or 

evidence in the RAP in support of $127 as being the correct construction cost. 

 Having lost in the RAP, the owner filed a petition in the Superior Court of California for 

a writ of mandamus against the City of Oakland.  The petition asserted, for the first time, that 

$41.16 per square foot was the proper construction cost for the balconies.  

 The City of Oakland, and Tenant, argued to the Superior Court that the owner was 

precluded, in court, from asserting $41.16 because the owner had not made such assertion in the 

RAP.   

 The Superior Court agreed with the City and Tenant, and the court issued a tentative 

opinion on July 25, 2018 which stated: 

“The [RAP] Decision treated all the building space as unit space.  Table A 
differentiated among different types of space.  Table A included "R2 Apartment 
space" at $127 sqft and "R3 Elevated Decks and Balconies" space at $41.16 sqft.  
Petitioner argues that the Board erred as a matter of law by treating the deck space 
as "R2 Apartment space."  Petitioner has waived this argument.  At the 
hearings before the Hearing Officer and the Board, Petitioner took an all or 
nothing approach and argued that the calculations should exclude the deck space.  
Petitioner has not identified where it argued that the deck space should have 
the lower $41.16 per sqft rate.  A party cannot take an all or nothing approach in 
an initial factual hearing and then on review argue that the initial decision-maker 
failed or neglected to consider an alternative that was never proposed or argued.” 
(Emphasis added) 
 

 In response to the tentative opinion, the owner “found”, and offered to the court, a brief 

which owner alleged it had filed in the RAP on May 4, 2016 in owner’s appeal of the original 

hearing decision.  The brief purported to bear the date stamp of the RAP.  The brief purported to 

argue that $41.16 was the proper construction cost for the balconies.   

 However, and significantly, Owner admitted to the court that Owner had not served 

the brief on Tenants.  This substantially prejudiced Tenant.  Owner’s June 18, 2015 “Appeal” 

document (on RAP form dated 5/29/09 and attached hereto) in L14-0065 expressly commanded, 

“You must serve a copy of your appeal on the opposing party(ies) or your appeal may be 
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dismissed.”  Owner ignored that command.  Owner did not serve Tenant with Owner’s May 4, 

2016 appeal brief.  

 Moreover, the brief was not in the RAP’s files.  Nor was it logged into RAP’s activity 

log.  At the request of the City of Oakland, officials at the RAP conducted a search of the RAP’s 

files of case L14-0065 to determine whether or not the newly-found brief was in those files or 

had been logged into those files.  After conducting the search, the RAP officials filed 

Declarations with the court, stating the results of the search.  (Declaration of Ester Kelly Rush, 

August 16, 2018, attached hereto; Declaration of Keith Mason, August 16, 2018, attached hereto)   

 The May 4, 2016 brief was not in the RAP files of case L14-0065.  (Rush Decl., paras. 5. 

15).  The May 4, 2016 brief was not listed in the activity log for case L14-0065. (Rush Decl., 

paras. 8, 11, 12, 15; Mason Decl., para. 6).  Owner did not in 2018, and does not now, contest the 

authenticity or accuracy of those Declarations.   

 In short, the May 4 brief (which asserted $41.16) was not served on Tenant and the brief 

was not in the RAP’s files.  Those uncontroverted facts fully substantiate Tenant’s justifiable 

contemporaneous belief that $41.16 was not an issue in the RAP proceedings in L14-0065.   

 Unaware of the May 4 brief, and its assertion of $41.16, Tenant had no need or reason to 

present argument or evidence in the RAP against $41.16 and in support of $127.  Therefore, 

Owner is wrong when it asserts that Tenant’s argument and evidence “has already been 

considered” by the RAP. 

 Respectfully, Tenant now requests the opportunity to present such argument and evidence 

in the RAP.  Tenant will be substantially prejudiced if it is not permitted to do so.  

CONCLUSION 

  For the above-stated reasons, the Board should stay or reverse the September 30, 

2021 Hearing Decision and remand the case to a hearing officer for a further hearing. 

       Respectfully submitted, 

 
 

 
 Stanley L. Amberg, 

4115 Kendal Way, Sleepy Hollow, NY 10591 
T: 914-238-4921, M: 914-263-7341 

       Representative for Tenant Amberg 
December 6, 2021 
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I, Stanley L. Amberg, declare under penalty of perjury under the laws of the State of California 
that on December 6, 2021, I placed a copy of Tenant Amberg Reply To Owner’s Response To 
Appeal, and attachments thereto, in the United States mail or deposited it with a commercial 
carrier, using a service at least as expeditious as first class mail, with all postage or charges fully 
prepaid, addressed to: Clifford E. Fried, Fried & Williams LLP, 1901 Harrison Street, 13th Floor, 
Oakland, CA 94612; and to the current owner of the property Ray McFadden, Mandana 
Properties, 4200 Park Boulevard, #130, Oakland, CA 94602. 
 
 
 

 
Stanley L. Amberg 
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-City of Oakland 
Residential Rent Adjustment Program 
250 Frank Ogawa Plaza, Suite 5313 
Oakland, California 94612 
(510) 238-3721 
Appellant's Name 

525, 655 Hyde St. CNML Properties LLC 

Property Address (Include Unit Number) 
3921 Harrison Street 
Oakland, CA 94611 

:1,-•.,,1 •... ':; ....... ,. 

2Dl5 JUH l 3 P;; ti:52 

APPEAL 

¢Landlord Tenan1 

-- -··-·-····-----· ---·-·---· ---· ·---· -· -·--------····"--··-··---
Appellant's Malling Address (For receipt of notices) Case Number L 14_0065 

4844 Telegraph Avenue 
Oakland, CA 94609 

: Name of Representative (Jf any) 

! Clifford E. Fried Esq. 
Elizabeth Hart 

Representative's Malllng Address {For notices) 

Fried & Williams LLP 
480 Ninth St. 
Oakland, CA 94607 

I appeal the decision issued In the case and on the date written above on the following grounds: 
(Check the applicable ground(s). Additional explanation is required (see below). Please attach 
additional pages to this form.) 
1. ..,/ The decision Is Inconsistent with OMC Chapter 8.22, Rent Board Regulations or prior 
decisions of the Board. You must identify the Ordinance section, regulation or prior Board decision{s) and 
specify the inconsistency. 

2. 4' The decision Is Inconsistent with decisions Issued by other heartng officers. You must identify 
the prior inconsistent decision and explain how the decision is inconsistent. 

3. The decision raises a new policy Issue that has not been decided by the Board. You must 
provide a detailed statement of the issue and why the issue should be decided In your favor. 

4. -./ The decision Is not supported by substantial evidence. You must explain why the decision is not 
supported by substantial evidence found in the case record. The entire case record is available to the Board, 
but sections of audio recordings must be pre-designated to Rent Adjustment Staff. 

5. -./ I was denied a sufficient opportunity to present my claim or respond to the petitioner's claim. 
You must explain how you were denied a sufficient opportunity and what evidence you would have 
presented. Note that a hearing is not required in every case. Staff may issue a decision without a hearing if 
sufficient facts to make the decision are not in dispute. 

6. The decision denies me a fair return on my Investment. You must speciflca/Jy state why you have 
been denied a fair return and attach the calculations supporting your claim. 

Rcvi•cd .'Sf29fff} 
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7. Other. You must attach a detailed explanation of your grounds f~~al. Submissions to the Board 

are limited to 25 pages from each party. Number of pages attached [ l~.-J. Please number attached 
pages consecutively. 

8. You must serve a copy of your appeal on the oppO§lng party(les} or your appeal may 
be dismjsgd. I declare under penalty of perjury under the laws of the State of California that on 
June ~K , 2011L, I placed a copy of this form, and all attached pages, in the United States 
mail or eposited It with a commercial carrier, using a service at least as expeditious as first class 
mail, with all postage or charges fully prepaid, addressed to each opposing party as follows: 

-Him! - -· ...... _______ ,. __ ._._~~--

See attached 11st of 25 opposng parties along with their representative. 

Ad~£!!! 

~IIJ1 State Zip 

Hlml 

rAddress 
I 

~-~~--~ 

• Clll!, mJ!II Zip 

IMPORTANT INFORMATION: 
This appeal must be received by the Rent Adjustment Program, 250 Frank Ogawa Plaza, Suite 
5313, Oakland, California 94612, not later than 5:00 P.M. on the 20th calendar day afterthe 
date the decision was mailed to you as shown on the proof of service attached to the decision. 
If the last day to file is a weekend or holiday, the time to file the document is extended to the 
next business day. 

• Appeals filed late without good cause wilt be dismissed. 
• Yau must provide all of the information required or your appeal cannot be processed and 

may be dismissed. 
• Anything to be considered by the Board must be received by the Rent Adjustment 

Program by 3:00 p.m. on the 8th day before the appeal hearing. 
• The Board will not consider new claims. All claims, except as to jurisdiction, must have 

been made In the petition, respcnse, or at the hearing. . 
• The Board will not consider new evidence at the appeal hearing without specific approval. 
• You fill.!§!.sign and date this form or your appeal Will not be processed. 

Revised 5/29/('f) 2 
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1 BARBARA J. PARKER, City Attorney, SBN 069722 
OTIS McGEE, JR., Chief Assistant City Attorney, SBN 071885 

2 JAMILAH A. JEFFERSON, Senior Deputy City Attorney, SBN 219027 
One Frank H. Ogawa Plaza, 6th Floor 

3 Oakland, California 94612 
Telephone: (510) 238-7686 

4 Facsimile: (510) 238-6500 
Email: jj eff erson@oaklandcityattorney.org 

5 X04443: 2521188 

6 Attorneys for Defendant 
CITY OF OAKLAND 

7 

8 

9 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF ALAMEDA 

11 525-655 HYDE STREET CNML PROPS., LLP, 

12 

13 vs. 

Petitioner, 

14 CITY OF OAKLAND'S DEPARTMENT OF 
HOUSING AND COMMUNITY 

15 DEVELOPMENT RENT ADJUSTMENT 
PROGRAM, and DOES 1 through 25, 

16 

17 

18 

Respondents. 

Jileun Eglin, Lexie Eglin, Angelique Johnson­
Martinez, Suzanne Miller, Fernando Garcia, 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Kate Flick Garcia, Bianca Penaloza, David 
Preciado, Julie Amberg, Tyler Ritter, Marie Oda, 
Todd McMahon, Andrew Simkin, Jessica 
Simkin, and DOES 26 through 40, 

Real Parties in Interest. 

1 

Case No. RG 17862841 

ASSIGNED FOR ALL PURPOSES TO 
JUDGE KIMBERLY COL WELL 
DEPARTMENT 511 

DECLARATION OF ESTHER KELLY 
RUSH IN SUPPORT OF 
RESPONDENT CITY OF OAKLAND'S 
OPPOSITION TO PETITIONER'S 
MOTION TO AUGMENT 
ADMINISTRATIVE RECORD 

Date: August 23, 2018 
Time: 9:00 a.m. 
Place: Dept 511 

Declaration of Esther Kelly Rush in Support of Respondent City of Oakland's Opposition to Petitioner's Motion to 
Augment Administrative Record 000430



1 I, Esther Kelly Rush, hereby declare: 

2 1. I am an employee for the City of Oakland. I am currently an Administrative Assistant 

3 I for the City's Rent Adjustment Program. I have been in this position for 2.5 years. The matters 

4 set forth herein are personally known to me to be true, and if called upon, I would competently 

5 testify thereto. 

6 2. My duties as an Administrative Assistant for the Rent Adjustment Program include 

7 managing incoming eviction notices, sending out copies of owner/tenant responses, managing 

8 appeal hearing scheduling before the Rent Board, receiving and completing subpoenas, and 

9 completing public record requests. 

10 3. When the City Attorney's Office requested a copy of the Rent Adjustment Program 

11 file for this case, L14-0065, a staff member from our office copied the entire case file for the City 

12 Attorney's Office. 

13 4. On July 26, 2018, a paralegal from the City Attorney's Office contacted me about a 

14 missing brief in the Rent Adjustment Program case L 14-0065. The paralegal, Melinda Ochoa, 

15 emailed a copy of the missing brief for my review. 

16 5. I immediately searched through the case file to determine if the missing brief had been 

1 7 submitted. I checked the file by looking at the date of the documents in the file. I did not locate the 

18 missing brief in the case file for L 14-0065. 

19 6. Documents from parties arrive in the Rent Adjustment Program in one of two ways. A 

20 party can bring a document directly into the housing resource center. If a party comes in person with 

21 a document, he or she date stamps the document and submits it in a drop box that the office uses to 

22 collect submissions to the record. 

23 7. A staff member from the Rent Adjustment Program retrieves the drop box and distributes 

24 the submitted documents to the analyst assigned to the particular case identified on the documents. 

25 8. Once the analyst receives the document, he or she reviews the document, enters it in an 

26 activity log for the case, and inserts the document into the appropriate case file. If applicable, a 

27 copy of the document is mailed to the opposing party. Typically, owner or tenant responses are 

28 mailed to the opposing party. 
2 
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1 9. A party can also mail a document directly to the Rent Adjustment Program for 

2 submission. Documents that arrive through the mail are date stamped by the administrative 

3 assistant designated to receive incoming mail on a particular day. 

4 10. The mailed documents are then distributed to the analyst assigned to the particular 

5 case in the same manner that documents deposited in the drop box are distributed. 

6 11. Once an analyst receives a document from the mail distribution, he or she logs it in the 

7 activity log and inserts it into the appropriate case file in the same manner that he or she logs in 

8 documents that are deposited in the drop box. If applicable, a copy of the document is then 

9 mailed to the opposing party. Typically, owner or tenant responses are mailed to the opposing 

10 party. 

11 12. The activity log is used by the Rent Adjustment Program staff members who work on 

12 a particular case file. For example, an administrative assistant logs when the case file is opened 

13 and when mailings have been sent (such as notices of hearings/mediations, orders, hearing 

14 decisions, etc.) in the activity log. An analyst records any activity that they have with the case 

15 file (such as receipt of owner or tenant responses and additional documentation, etc.) in the 

16 activity log. 

17 13. In 2015, at the time of the appeal in L14-0065, the Rent Adjustment Program only 

18 required appeals to be served on opposing parties. Other documentation, such as the missing 

19 brief, had to be filed in the Rent Adjustment no later than seven (7) days prior to a hearing but did 

20 not have to be served on the opposing party. 

21 14. The administrative hearing for L14-0065 was on April 27, 2015. The Rent Board 

22 appeal hearing was on December 8, 2016. Between the administrative hearing and the appeal 

23 hearing, the owner (or his representative) in L14-0065 filed four documents including: 

24 • Post Hearing Brief on Building Services Tables -May 7, 2015 

25 • Appeal -June 18, 2015 

26 • Owner Request to Change the Date of Appeal Hearing-May 10, 2016 

27 • Clifford Fried Request to Change the Date of Appeal Hearing-May 10, 2016. 

28 
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18 
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23 

24 

25 

26 

27 

28 

15. The missing brief has a date stamp for May 4, 2016. However, based on the activity 

log and a review of the case file, no documents other than those listed in paragraph 14 were filed 

in the case file for L14-0065 between April 27, 2015 and December 8, 2016. The missing brief 

was not included in the file or activity log. 

16. The Rent Board commissioners receive a packet before each Rent Board hearing that 

contains the documents for the cases on the agenda. I reviewed the Rent Board packet that the 

commissioners received in advance of the December 8, 2016 Rent Board hearing. The missing 

brief was not in the packet. 

17. In an abundance of caution, I also reviewed the case file for L15-0073, a case 

involving the same tenants and property as in L14-0065. The missing brief was not in the case 

file for L15-0073. 

I declare under penalty of perjury under the laws of the State of California and the United 

States of America that the foregoing is true and correct. 

Executed this 16th day of August, 2018 in Oakland, California. 

~-KE YRUSH 
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1 

2 

3 

PROOF OF SERVICE 
525-655 Hyde St., CNML Props., v. City of Oakland Department of Housing & Community 

Development Rent Adjustment Program 
Alameda County Superior Court Case No. RG17862841 

I am a resident of the State of California, over the age of eighteen years, and not a party to 
4 the within action. My business address is City Hall, One Frank H. Ogawa Plaza, 6th Floor, 

Oakland, California 94612. On the date set forth below, I served the within documents: 
5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

DECLARATION OF ESTHER KELLY RUSH IN SUPPORT OF RESPONDENT CITY 
OF OAKLAND'S OPPOSITION TO PETITIONER'S MOTION TO AUGMENT 

ADMINISTRATIVE RECORD 

□ by transmitting via facsimile the document(s) listed above to the fax number(s) 
set forth below, or as stated on the attached service list, on this date before 5:00 
p.m. 

□ by placing the document(s) listed above in a sealed envelope with postage 
thereon fully prepaid, in the United States mail at Oakland, California, addressed 
as set forth below. 

□ by causing personal delivery by messenger of the document(s) listed above to the 
person(s) at the address(es) set forth below. 

□ by personally delivering the document(s) listed above to the person(s) at the 
address(es) set forth below. 

[RI by causing such envelope to be sent via overnight delivery by Federal Express/ 
Express Mail. 

Clifford E. Fried, Esq. 
16 Fried & Williams, LLP 

480 9th Street 
17 Oakland, CA 94607 

Telephone: (510) 625-0100 
18 

Attorney for Petitioner, 525-655 Hyde Street. 
19 CNML PROPS., LLP 

20 I am readily familiar with the City of Oakland's practice of collection and processing 
correspondence for mailing. Under that practice it would be deposited with the U.S. Postal 

21 Service on that same day with postage thereon fully prepaid in the ordinary course of business. 

22 I declare under penalty of perjury under the laws of the State of California that the 

23 

·24 

25 

26 

27 

28 

foregoing is true and correct. 

Executed on August 16, 2018, at Oakland, CaJ~ornia. 

Uh 
\_;~ abeth Ferrel 
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1 BARBARA J. PARK.ER, City Attorney, SBN 069722 
OTIS McGEE, JR., Chief Assistant City Attorney, SBN 071885 

2 JAMILAH A. JEFFERSON, Senior Deputy City Attorney, SBN 219027 
One Frank H. Ogawa Plaza, 6th Floor 

3 Oakland, California 94612 
Telephone: (510) 238-7686 

4 Facsimile: (510) 238-6500 
Email: jjefferson@oaklandcityattorney.org 

5 X04443: 2521243 

6 Attorneys for Defendant 
CITY OF OAKLAND 

7 

8 

9 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF ALAMEDA 

10 

11 525-655 HYDE STREET CNML PROPS., LLP, 

12 

13 vs. 

Petitioner, 

14 CITY OF OAKLAND'S DEPARTMENT OF 
HOUSING AND COMMUNITY 

15 DEVELOPMENT RENT ADJUSTMENT 
PROGRAM, and DOES 1 through 25, 

Respondents. 

Jileun Eglin, Lexie Eglin, Angelique Johnson­
Martinez, Suzanne Miller, Fernando Garcia, 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Kate Flick Garcia, Bianca Penaloza, David 
Preciado, Julie Amberg, Tyler Ritter, Marie Oda, 
Todd McMahon, Andrew Simkin, Jessica 
Simkin, and DOES 26 through 40, 

Real Parties in Interest. 

28 
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1 I, Keith Mason, hereby declare: 

2 1. I am an employee for the City of Oakland. I am currently a Program Analyst II for the 

3 City's Rent Adjustment Program. I have been in this position for 21 years. The matters set forth 

4 herein are personally known to me to be true, and if called upon, I would competently testify 

5 thereto. 

6 2. My duties as Program Analyst for the Rent Adjustment Program include receiving 

7 incoming documents and telephone calls regarding assigned cases, logging in submissions to case 

8 files, and answering questions from the public during drop in hours or telephone hours. 

9 3. Recently, I spoke to Esther Kelly Rush, an administrative assistant in our office, about 

10 a missing brief in the L 14-0065 Rent Adjustment Program case file. I reviewed a copy of the 

11 missing brief. 

12 4. I immediately searched the activity log for this case file. The activity log is used by the 

13 Rent Adjustment Program staff members who work on a particular case file. For example, an 

14 administrative assistant logs when the case file is opened and when mailings have been sent (such 

15 as notices of hearings/mediations, orders, hearing decisions, etc.) in the activity log. 

16 5. I record any activity that I may have with the case file (such as receipt of owner or 

17 tenant responses and additional documentation, etc.) in the activity log. For example, once I 

18 receive a document, I review it, enter it in the activity log for the case, and insert the document into 

19 the appropriate case file. 

20 6. I did not see a notation for the missing brief in the activity log for L14-0065. 

21 

22 

23 

24 

25 

26 

27 

28 

I declare under penalty of perjury under the laws of the State of California and the United 

States of America that the foregoing is true and correct. 

Executed this 16th day of August, 2018 in Oakland, California. 

~4~~ 
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1 

2 

3 

PROOF OF SERVICE 
525-655 Hyde St., CNML Props., v. City of Oakland Department of Housing & Community 

Development Rent Adjustment Program 
Alameda County Superior Court Case No. RG17862841 

I am a resident of the State of California, over the age of eighteen years, and not a party to 
4 the within action. My business address is City Hall, One Frank H. Ogawa Plaza, 6th Floor, 

Oakland, California 94612. On the date set forth below, I served the within documents: 
5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

DECLARATION OF KEITH MASON IN SUPPORT OF RESPONDENT CITY OF 
OAKLAND'S OPPOSITION TO PETITIONER'S MOTION TO AUGMENT 

ADMINISTRATIVE RECORD 

□ by transmitting via facsimile the document(s) listed above to the fax number(s) 
set forth below, or as stated on the attached service list, on this date before 5:00 
p.m. 

□ by placing the document(s) listed above in a sealed envelope with postage 
thereon fully prepaid, in the United States mail at Oakland, California, addressed 
as set forth below. 

□ by causing personal delivery by messenger of the document(s) listed above to the 
person(s) at the address(es) set forth below. 

□ by personally delivering the document(s) listed above to the person(s) at the 
address(es) set forth below. 

[RI by causing such envelope to be sent via overnight delivery by Federal Express/ 
Express Mail. 

Clifford E. Fried, Esq. 
16 Fried & Williams, LLP 

480 9th Street 
17 Oakland, CA 94607 

Telephone: (510) 625-0100 
18 

Attorney for Petitioner, 525-655 Hyde Street. 
19 CNML PROPS., LLP 

20 I am readily familiar with the City of Oakland's practice of collectidn and processing 
correspondence for mailing. Under that practice it would be deposited with the U.S. Postal 

21 Service on that same day with postage thereon fully prepaid in the ordinary course of business. 

22 I declare under penalty of perjury under the laws of the State of California that the 

23 

24 

25 

26 

27 

28 

foregoing is true and correct. 

Executed on August 16, 2018, at Oakland, C~lifornia1 
I 

1zabeth Ferrel 
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1 

 
CITY OF OAKLAND 

Department of Housing and Community Development 
 

RENT ADJUSTMENT PROGRAM 
 

525, 655 Hyde Street CNML Properties, LLC v. Tenants 
Case No. L14-0065 

 
TENANT McMAHON-ODA REPLY TO OWNER’S RESPONSE TO APPEAL 

 
 This is tenant/appellant Todd McMahon and Mari Oda (“Tenant”) Reply to Mandana 

Properties (“Owner”) Response To Appeal.   

 A principal issue in Tenant’s appeal is whether the September 30, 2021 Hearing Decision 

deprives Tenant of due process of law.  A principal fact question underlying the due process 

issue is whether the proper construction cost for 15 balconies is $127 per square foot or $41.16 

per square foot.  If the proper cost is $127, the property was not substantially rehabilitated.  The 

supporting calculation is set forth in Tenant’s Explanation of Grounds For Appeal, at page 3.  

Owner’s Response To Appeal (“Response”) does not challenge that calculation and conclusion.   

Instead, Owner’s Response asserts, at page 7, that Tenants have not been deprived of due 

process because their “arguments and evidence” have “already been considered” by the trial 

court and the RAP.   

 “Any arguments and evidence Appellants wish to now introduce has 
already been considered by the trial court and the RAP.  Thus, Appellants have 
not been denied their due process rights.” 
 

 Owner’s statement that Tenant’s arguments and evidence have already been considered is 

not correct.  Owner’s statement is contradicted by the following undisputed facts of record. 

● In the original hearing of this case, the owner never challenged $127 per square foot 

as being the proper construction cost for the balconies.  The owner did not assert that 

$41.16 was the correct cost. 

● In the owner’s appeal of the original Hearing Decision, the owner never served 

Tenant with a brief or any other document that asserted $41.16 as the correct cost. 

● In the RAP’s files of the owner’s appeal of the original Hearing Decision, there is no 

brief or other document filed by the owner that asserted $41.16 as the correct cost.  
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● At the oral argument of the owner’s appeal, the owner did not argue that $41.16 was 

the correct cost.   

 Thus, throughout the RAP’s proceedings, Tenant had no knowledge that $41.16 was an 

issue in the case.  Tenant had a justifiable belief that owner was not asserting $41.16 as the 

balconies construction cost.  Tenant therefore had no need or reason to offer arguments or 

evidence in the RAP in support of $127 as being the correct construction cost. 

 Having lost in the RAP, the owner filed a petition in the Superior Court of California for 

a writ of mandamus against the City of Oakland.  The petition asserted, for the first time, that 

$41.16 per square foot was the proper construction cost for the balconies.  

 The City of Oakland, and Tenant, argued to the Superior Court that the owner was 

precluded, in court, from asserting $41.16 because the owner had not made such assertion in the 

RAP.   

 The Superior Court agreed with the City and Tenant, and the court issued a tentative 

opinion on July 25, 2018 which stated: 

“The [RAP] Decision treated all the building space as unit space.  Table A 
differentiated among different types of space.  Table A included "R2 Apartment 
space" at $127 sqft and "R3 Elevated Decks and Balconies" space at $41.16 sqft.  
Petitioner argues that the Board erred as a matter of law by treating the deck space 
as "R2 Apartment space."  Petitioner has waived this argument.  At the 
hearings before the Hearing Officer and the Board, Petitioner took an all or 
nothing approach and argued that the calculations should exclude the deck space.  
Petitioner has not identified where it argued that the deck space should have 
the lower $41.16 per sqft rate.  A party cannot take an all or nothing approach in 
an initial factual hearing and then on review argue that the initial decision-maker 
failed or neglected to consider an alternative that was never proposed or argued.” 
(Emphasis added) 
 

 In response to the tentative opinion, the owner “found”, and offered to the court, a brief 

which owner alleged it had filed in the RAP on May 4, 2016 in owner’s appeal of the original 

hearing decision.  The brief purported to bear the date stamp of the RAP.  The brief purported to 

argue that $41.16 was the proper construction cost for the balconies.   

 However, and significantly, Owner admitted to the court that the owner had not 

served the brief on Tenants.  This substantially prejudiced Tenant.  Owner’s June 18, 2015 

“Appeal” document (on RAP form dated 5/29/09 and attached hereto) in L14-0065 expressly 

commanded, “You must serve a copy of your appeal on the opposing party(ies) or your appeal 
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may be dismissed.”  Owner ignored that command.  Owner did not serve Tenant with Owner’s 

May 4, 2016 appeal brief.  

 Moreover, the brief was not in the RAP’s files.  Nor was it logged into RAP’s activity 

log.  At the request of the City of Oakland, officials at the RAP conducted a search of the RAP’s 

files of case L14-0065 to determine whether or not the newly-found brief was in those files or 

had been logged into those files.  After conducting the search, the RAP officials filed 

Declarations with the court, stating the results of the search.  (Declaration of Ester Kelly Rush, 

August 16, 2018, attached hereto; Declaration of Keith Mason, August 16, 2018, attached hereto)   

 The May 4, 2016 brief was not in the RAP files of case L14-0065.  (Rush Decl., paras. 5. 

15).  The May 4, 2016 brief was not listed in the activity log for case L14-0065. (Rush Decl., 

paras. 8, 11, 12, 15; Mason Decl., para. 6).  Owner did not in 2018, and does not now, contest the 

authenticity or accuracy of those Declarations.   

 In short, the May 4 brief (which asserted $41.16) was not served on Tenant and the brief 

was not in the RAP’s files.  Those uncontroverted facts fully substantiate Tenant’s justifiable 

contemporaneous belief that $41.16 was not an issue in the RAP proceedings in L14-0065.   

 Unaware of the May 4 brief, and its assertion of $41.16, Tenant had no need or reason to 

present argument or evidence in the RAP against $41.16 and in support of $127.  Therefore, 

Owner is wrong when it asserts that Tenant’s argument and evidence “has already been 

considered” by the RAP. 

 Respectfully, Tenant now requests the opportunity to present such argument and evidence 

in the RAP.  Tenant will be substantially prejudiced if it is not permitted to do so.  

CONCLUSION 

  For the above-stated reasons, the Board should stay or reverse the September 30, 

2021 Hearing Decision and remand the case to a hearing officer for a further hearing. 

       Respectfully submitted, 

 
 

 
 Stanley L. Amberg, 

4115 Kendal Way, Sleepy Hollow, NY 10591 
T: 914-238-4921, M: 914-263-7341 

       Representative for Tenant McMahon-Oda 
December 6, 2021 
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I, Stanley L. Amberg, declare under penalty of perjury under the laws of the State of California 
that on December 6, 2021, I placed a copy of Tenant McMahon-Oda Reply To Owner’s 
Response To Appeal, and attachments thereto, in the United States mail or deposited it with a 
commercial carrier, using a service at least as expeditious as first class mail, with all postage or 
charges fully prepaid, addressed to: Clifford E. Fried, Fried & Williams LLP, 1901 Harrison 
Street, 13th Floor, Oakland, CA 94612; and to the current owner of the property Ray McFadden, 
Mandana Properties, 4200 Park Boulevard, #130, Oakland, CA 94602. 
 
 
 

 
Stanley L. Amberg 
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-City of Oakland 
Residential Rent Adjustment Program 
250 Frank Ogawa Plaza, Suite 5313 
Oakland, California 94612 
(510) 238-3721 
Appellant's Name 

525, 655 Hyde St. CNML Properties LLC 

Property Address (Include Unit Number) 
3921 Harrison Street 
Oakland, CA 94611 

:1,-•.,,1 •... ':; ....... ,. 

2Dl5 JUH l 3 P;; ti:52 

APPEAL 

¢Landlord Tenan1 

-- -··-·-····-----· ---·-·---· ---· ·---· -· -·--------····"--··-··---
Appellant's Malling Address (For receipt of notices) Case Number L 14_0065 

4844 Telegraph Avenue 
Oakland, CA 94609 

: Name of Representative (Jf any) 

! Clifford E. Fried Esq. 
Elizabeth Hart 

Representative's Malllng Address {For notices) 

Fried & Williams LLP 
480 Ninth St. 
Oakland, CA 94607 

I appeal the decision issued In the case and on the date written above on the following grounds: 
(Check the applicable ground(s). Additional explanation is required (see below). Please attach 
additional pages to this form.) 
1. ..,/ The decision Is Inconsistent with OMC Chapter 8.22, Rent Board Regulations or prior 
decisions of the Board. You must identify the Ordinance section, regulation or prior Board decision{s) and 
specify the inconsistency. 

2. 4' The decision Is Inconsistent with decisions Issued by other heartng officers. You must identify 
the prior inconsistent decision and explain how the decision is inconsistent. 

3. The decision raises a new policy Issue that has not been decided by the Board. You must 
provide a detailed statement of the issue and why the issue should be decided In your favor. 

4. -./ The decision Is not supported by substantial evidence. You must explain why the decision is not 
supported by substantial evidence found in the case record. The entire case record is available to the Board, 
but sections of audio recordings must be pre-designated to Rent Adjustment Staff. 

5. -./ I was denied a sufficient opportunity to present my claim or respond to the petitioner's claim. 
You must explain how you were denied a sufficient opportunity and what evidence you would have 
presented. Note that a hearing is not required in every case. Staff may issue a decision without a hearing if 
sufficient facts to make the decision are not in dispute. 

6. The decision denies me a fair return on my Investment. You must speciflca/Jy state why you have 
been denied a fair return and attach the calculations supporting your claim. 

Rcvi•cd .'Sf29fff} 
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7. Other. You must attach a detailed explanation of your grounds f~~al. Submissions to the Board 

are limited to 25 pages from each party. Number of pages attached [ l~.-J. Please number attached 
pages consecutively. 

8. You must serve a copy of your appeal on the oppO§lng party(les} or your appeal may 
be dismjsgd. I declare under penalty of perjury under the laws of the State of California that on 
June ~K , 2011L, I placed a copy of this form, and all attached pages, in the United States 
mail or eposited It with a commercial carrier, using a service at least as expeditious as first class 
mail, with all postage or charges fully prepaid, addressed to each opposing party as follows: 

-Him! - -· ...... _______ ,. __ ._._~~--

See attached 11st of 25 opposng parties along with their representative. 

Ad~£!!! 

~IIJ1 State Zip 

Hlml 

rAddress 
I 

~-~~--~ 

• Clll!, mJ!II Zip 

IMPORTANT INFORMATION: 
This appeal must be received by the Rent Adjustment Program, 250 Frank Ogawa Plaza, Suite 
5313, Oakland, California 94612, not later than 5:00 P.M. on the 20th calendar day afterthe 
date the decision was mailed to you as shown on the proof of service attached to the decision. 
If the last day to file is a weekend or holiday, the time to file the document is extended to the 
next business day. 

• Appeals filed late without good cause wilt be dismissed. 
• Yau must provide all of the information required or your appeal cannot be processed and 

may be dismissed. 
• Anything to be considered by the Board must be received by the Rent Adjustment 

Program by 3:00 p.m. on the 8th day before the appeal hearing. 
• The Board will not consider new claims. All claims, except as to jurisdiction, must have 

been made In the petition, respcnse, or at the hearing. . 
• The Board will not consider new evidence at the appeal hearing without specific approval. 
• You fill.!§!.sign and date this form or your appeal Will not be processed. 

Revised 5/29/('f) 2 
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1 BARBARA J. PARKER, City Attorney, SBN 069722 
OTIS McGEE, JR., Chief Assistant City Attorney, SBN 071885 

2 JAMILAH A. JEFFERSON, Senior Deputy City Attorney, SBN 219027 
One Frank H. Ogawa Plaza, 6th Floor 

3 Oakland, California 94612 
Telephone: (510) 238-7686 

4 Facsimile: (510) 238-6500 
Email: jj eff erson@oaklandcityattorney.org 

5 X04443: 2521188 

6 Attorneys for Defendant 
CITY OF OAKLAND 

7 

8 

9 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF ALAMEDA 

11 525-655 HYDE STREET CNML PROPS., LLP, 

12 

13 vs. 

Petitioner, 

14 CITY OF OAKLAND'S DEPARTMENT OF 
HOUSING AND COMMUNITY 

15 DEVELOPMENT RENT ADJUSTMENT 
PROGRAM, and DOES 1 through 25, 

16 

17 

18 

Respondents. 

Jileun Eglin, Lexie Eglin, Angelique Johnson­
Martinez, Suzanne Miller, Fernando Garcia, 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Kate Flick Garcia, Bianca Penaloza, David 
Preciado, Julie Amberg, Tyler Ritter, Marie Oda, 
Todd McMahon, Andrew Simkin, Jessica 
Simkin, and DOES 26 through 40, 

Real Parties in Interest. 

1 

Case No. RG 17862841 

ASSIGNED FOR ALL PURPOSES TO 
JUDGE KIMBERLY COL WELL 
DEPARTMENT 511 

DECLARATION OF ESTHER KELLY 
RUSH IN SUPPORT OF 
RESPONDENT CITY OF OAKLAND'S 
OPPOSITION TO PETITIONER'S 
MOTION TO AUGMENT 
ADMINISTRATIVE RECORD 

Date: August 23, 2018 
Time: 9:00 a.m. 
Place: Dept 511 

Declaration of Esther Kelly Rush in Support of Respondent City of Oakland's Opposition to Petitioner's Motion to 
Augment Administrative Record 000444



1 I, Esther Kelly Rush, hereby declare: 

2 1. I am an employee for the City of Oakland. I am currently an Administrative Assistant 

3 I for the City's Rent Adjustment Program. I have been in this position for 2.5 years. The matters 

4 set forth herein are personally known to me to be true, and if called upon, I would competently 

5 testify thereto. 

6 2. My duties as an Administrative Assistant for the Rent Adjustment Program include 

7 managing incoming eviction notices, sending out copies of owner/tenant responses, managing 

8 appeal hearing scheduling before the Rent Board, receiving and completing subpoenas, and 

9 completing public record requests. 

10 3. When the City Attorney's Office requested a copy of the Rent Adjustment Program 

11 file for this case, L14-0065, a staff member from our office copied the entire case file for the City 

12 Attorney's Office. 

13 4. On July 26, 2018, a paralegal from the City Attorney's Office contacted me about a 

14 missing brief in the Rent Adjustment Program case L 14-0065. The paralegal, Melinda Ochoa, 

15 emailed a copy of the missing brief for my review. 

16 5. I immediately searched through the case file to determine if the missing brief had been 

1 7 submitted. I checked the file by looking at the date of the documents in the file. I did not locate the 

18 missing brief in the case file for L 14-0065. 

19 6. Documents from parties arrive in the Rent Adjustment Program in one of two ways. A 

20 party can bring a document directly into the housing resource center. If a party comes in person with 

21 a document, he or she date stamps the document and submits it in a drop box that the office uses to 

22 collect submissions to the record. 

23 7. A staff member from the Rent Adjustment Program retrieves the drop box and distributes 

24 the submitted documents to the analyst assigned to the particular case identified on the documents. 

25 8. Once the analyst receives the document, he or she reviews the document, enters it in an 

26 activity log for the case, and inserts the document into the appropriate case file. If applicable, a 

27 copy of the document is mailed to the opposing party. Typically, owner or tenant responses are 

28 mailed to the opposing party. 
2 

Declaration of Esther Kelly Rush in Support of Respondent City of Oakland's Opposition to Petitioner's Motion to 
Augment Administrative Record 000445



1 9. A party can also mail a document directly to the Rent Adjustment Program for 

2 submission. Documents that arrive through the mail are date stamped by the administrative 

3 assistant designated to receive incoming mail on a particular day. 

4 10. The mailed documents are then distributed to the analyst assigned to the particular 

5 case in the same manner that documents deposited in the drop box are distributed. 

6 11. Once an analyst receives a document from the mail distribution, he or she logs it in the 

7 activity log and inserts it into the appropriate case file in the same manner that he or she logs in 

8 documents that are deposited in the drop box. If applicable, a copy of the document is then 

9 mailed to the opposing party. Typically, owner or tenant responses are mailed to the opposing 

10 party. 

11 12. The activity log is used by the Rent Adjustment Program staff members who work on 

12 a particular case file. For example, an administrative assistant logs when the case file is opened 

13 and when mailings have been sent (such as notices of hearings/mediations, orders, hearing 

14 decisions, etc.) in the activity log. An analyst records any activity that they have with the case 

15 file (such as receipt of owner or tenant responses and additional documentation, etc.) in the 

16 activity log. 

17 13. In 2015, at the time of the appeal in L14-0065, the Rent Adjustment Program only 

18 required appeals to be served on opposing parties. Other documentation, such as the missing 

19 brief, had to be filed in the Rent Adjustment no later than seven (7) days prior to a hearing but did 

20 not have to be served on the opposing party. 

21 14. The administrative hearing for L14-0065 was on April 27, 2015. The Rent Board 

22 appeal hearing was on December 8, 2016. Between the administrative hearing and the appeal 

23 hearing, the owner (or his representative) in L14-0065 filed four documents including: 

24 • Post Hearing Brief on Building Services Tables -May 7, 2015 

25 • Appeal -June 18, 2015 

26 • Owner Request to Change the Date of Appeal Hearing-May 10, 2016 

27 • Clifford Fried Request to Change the Date of Appeal Hearing-May 10, 2016. 

28 
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15. The missing brief has a date stamp for May 4, 2016. However, based on the activity 

log and a review of the case file, no documents other than those listed in paragraph 14 were filed 

in the case file for L14-0065 between April 27, 2015 and December 8, 2016. The missing brief 

was not included in the file or activity log. 

16. The Rent Board commissioners receive a packet before each Rent Board hearing that 

contains the documents for the cases on the agenda. I reviewed the Rent Board packet that the 

commissioners received in advance of the December 8, 2016 Rent Board hearing. The missing 

brief was not in the packet. 

17. In an abundance of caution, I also reviewed the case file for L15-0073, a case 

involving the same tenants and property as in L14-0065. The missing brief was not in the case 

file for L15-0073. 

I declare under penalty of perjury under the laws of the State of California and the United 

States of America that the foregoing is true and correct. 

Executed this 16th day of August, 2018 in Oakland, California. 

~-KE YRUSH 

4 
Declaration of Esther Kelly Rush in Support of Respondent City of Oakland's Opposition to Petitioner's Motion to 

Augment Administrative Record 000447



1 

2 

3 

PROOF OF SERVICE 
525-655 Hyde St., CNML Props., v. City of Oakland Department of Housing & Community 

Development Rent Adjustment Program 
Alameda County Superior Court Case No. RG17862841 

I am a resident of the State of California, over the age of eighteen years, and not a party to 
4 the within action. My business address is City Hall, One Frank H. Ogawa Plaza, 6th Floor, 

Oakland, California 94612. On the date set forth below, I served the within documents: 
5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

DECLARATION OF ESTHER KELLY RUSH IN SUPPORT OF RESPONDENT CITY 
OF OAKLAND'S OPPOSITION TO PETITIONER'S MOTION TO AUGMENT 

ADMINISTRATIVE RECORD 

□ by transmitting via facsimile the document(s) listed above to the fax number(s) 
set forth below, or as stated on the attached service list, on this date before 5:00 
p.m. 

□ by placing the document(s) listed above in a sealed envelope with postage 
thereon fully prepaid, in the United States mail at Oakland, California, addressed 
as set forth below. 

□ by causing personal delivery by messenger of the document(s) listed above to the 
person(s) at the address(es) set forth below. 

□ by personally delivering the document(s) listed above to the person(s) at the 
address(es) set forth below. 

[RI by causing such envelope to be sent via overnight delivery by Federal Express/ 
Express Mail. 

Clifford E. Fried, Esq. 
16 Fried & Williams, LLP 

480 9th Street 
17 Oakland, CA 94607 

Telephone: (510) 625-0100 
18 

Attorney for Petitioner, 525-655 Hyde Street. 
19 CNML PROPS., LLP 

20 I am readily familiar with the City of Oakland's practice of collection and processing 
correspondence for mailing. Under that practice it would be deposited with the U.S. Postal 

21 Service on that same day with postage thereon fully prepaid in the ordinary course of business. 

22 I declare under penalty of perjury under the laws of the State of California that the 

23 

·24 

25 

26 

27 

28 

foregoing is true and correct. 

Executed on August 16, 2018, at Oakland, CaJ~ornia. 

Uh 
\_;~ abeth Ferrel 
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1 BARBARA J. PARK.ER, City Attorney, SBN 069722 
OTIS McGEE, JR., Chief Assistant City Attorney, SBN 071885 

2 JAMILAH A. JEFFERSON, Senior Deputy City Attorney, SBN 219027 
One Frank H. Ogawa Plaza, 6th Floor 

3 Oakland, California 94612 
Telephone: (510) 238-7686 

4 Facsimile: (510) 238-6500 
Email: jjefferson@oaklandcityattorney.org 

5 X04443: 2521243 

6 Attorneys for Defendant 
CITY OF OAKLAND 

7 

8 

9 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF ALAMEDA 

10 

11 525-655 HYDE STREET CNML PROPS., LLP, 

12 

13 vs. 

Petitioner, 

14 CITY OF OAKLAND'S DEPARTMENT OF 
HOUSING AND COMMUNITY 

15 DEVELOPMENT RENT ADJUSTMENT 
PROGRAM, and DOES 1 through 25, 

Respondents. 

Jileun Eglin, Lexie Eglin, Angelique Johnson­
Martinez, Suzanne Miller, Fernando Garcia, 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Kate Flick Garcia, Bianca Penaloza, David 
Preciado, Julie Amberg, Tyler Ritter, Marie Oda, 
Todd McMahon, Andrew Simkin, Jessica 
Simkin, and DOES 26 through 40, 

Real Parties in Interest. 

28 

1 

Case No. RG 17862841 

ASSIGNED FOR ALL PURPOSES TO 
JUDGE KIMBERLY COL WELL 
DEPARTMENT 511 

DECLARATION OF KEITH MASON 
IN SUPPORT OF RESPONDENT CITY 
OF OAKLAND'S OPPOSITION TO 
PETITIONER'S MOTION TO 
AUGMENT ADMINISTRATIVE 
RECORD 

Date: August 23, 2018 
Time: 9:00 a.m. 
Place: Dept 511 
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1 I, Keith Mason, hereby declare: 

2 1. I am an employee for the City of Oakland. I am currently a Program Analyst II for the 

3 City's Rent Adjustment Program. I have been in this position for 21 years. The matters set forth 

4 herein are personally known to me to be true, and if called upon, I would competently testify 

5 thereto. 

6 2. My duties as Program Analyst for the Rent Adjustment Program include receiving 

7 incoming documents and telephone calls regarding assigned cases, logging in submissions to case 

8 files, and answering questions from the public during drop in hours or telephone hours. 

9 3. Recently, I spoke to Esther Kelly Rush, an administrative assistant in our office, about 

10 a missing brief in the L 14-0065 Rent Adjustment Program case file. I reviewed a copy of the 

11 missing brief. 

12 4. I immediately searched the activity log for this case file. The activity log is used by the 

13 Rent Adjustment Program staff members who work on a particular case file. For example, an 

14 administrative assistant logs when the case file is opened and when mailings have been sent (such 

15 as notices of hearings/mediations, orders, hearing decisions, etc.) in the activity log. 

16 5. I record any activity that I may have with the case file (such as receipt of owner or 

17 tenant responses and additional documentation, etc.) in the activity log. For example, once I 

18 receive a document, I review it, enter it in the activity log for the case, and insert the document into 

19 the appropriate case file. 

20 6. I did not see a notation for the missing brief in the activity log for L14-0065. 

21 

22 

23 

24 

25 

26 

27 

28 

I declare under penalty of perjury under the laws of the State of California and the United 

States of America that the foregoing is true and correct. 

Executed this 16th day of August, 2018 in Oakland, California. 

~4~~ 
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1 

2 

3 

PROOF OF SERVICE 
525-655 Hyde St., CNML Props., v. City of Oakland Department of Housing & Community 

Development Rent Adjustment Program 
Alameda County Superior Court Case No. RG17862841 

I am a resident of the State of California, over the age of eighteen years, and not a party to 
4 the within action. My business address is City Hall, One Frank H. Ogawa Plaza, 6th Floor, 

Oakland, California 94612. On the date set forth below, I served the within documents: 
5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

DECLARATION OF KEITH MASON IN SUPPORT OF RESPONDENT CITY OF 
OAKLAND'S OPPOSITION TO PETITIONER'S MOTION TO AUGMENT 

ADMINISTRATIVE RECORD 

□ by transmitting via facsimile the document(s) listed above to the fax number(s) 
set forth below, or as stated on the attached service list, on this date before 5:00 
p.m. 

□ by placing the document(s) listed above in a sealed envelope with postage 
thereon fully prepaid, in the United States mail at Oakland, California, addressed 
as set forth below. 

□ by causing personal delivery by messenger of the document(s) listed above to the 
person(s) at the address(es) set forth below. 

□ by personally delivering the document(s) listed above to the person(s) at the 
address(es) set forth below. 

[RI by causing such envelope to be sent via overnight delivery by Federal Express/ 
Express Mail. 

Clifford E. Fried, Esq. 
16 Fried & Williams, LLP 

480 9th Street 
17 Oakland, CA 94607 

Telephone: (510) 625-0100 
18 

Attorney for Petitioner, 525-655 Hyde Street. 
19 CNML PROPS., LLP 

20 I am readily familiar with the City of Oakland's practice of collectidn and processing 
correspondence for mailing. Under that practice it would be deposited with the U.S. Postal 

21 Service on that same day with postage thereon fully prepaid in the ordinary course of business. 

22 I declare under penalty of perjury under the laws of the State of California that the 

23 

24 

25 

26 

27 

28 

foregoing is true and correct. 

Executed on August 16, 2018, at Oakland, C~lifornia1 
I 

1zabeth Ferrel 
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CITY OF OAKLAND 

DALZIEL BUILDING• 250 FRANK H. OGAWA PLAZA, SUITE 5313 • OAKLAND, CALIFORNIA 94612-2034 

Housing and Community Development Department 
Rent Adjustment Program 

TEL (510) 238-3721 
FAX (510)238-6181 
CA Relay Service 711 

Housing Residential Rent and Relocation Board (HRRRB) 

APPEAL DECISION 

CASE NUMBER: L 14-0065, 525,655 Hyde Street CNML Properties, LLC v. 
Tenants 

APPEAL HEARING: March 10, 2022 

PROPERTY 3921 Harrison St., Oakland, CA 
ADDRESS: 

APPEARANCES: Appellant/Tenant: 
Tenant Representative: 
Respondent/Owner: 
Owner Representative: 

Mari Oda, Julie Amberg 
Stan Amberg 
Mandana Properties LLC 
Angie Sandoval 

PROCEDURAL BACKGROUND 

On November 14, 2014, the property owner filed a Petition for Certificate of 
Exemption on the basis of substantial rehabilitation. The subject property is a building 

. containing sixteen units. The owner acquired the property in November of 2013. The 
rehabilitation project took place in 2014. 

Several tenants filed responses to the owner Petition. A hearing on the Petition 
took place on April 27, 2015. 

I. ORIGINAL HEARING (2015) 

On May 29, 2015, the Hearing Officer issued a Hearing Decision denying the 
owner's Petition. In order to qualify for exemption based on substantial rehabilitation, an 
owner must demonstrate that a certain threshold of money was spent "rehabilitating" the 
building. The amount must be more than 50% of what it would have cost to build new 
construction of an equal square footage. The cost of new construction is determined 
"using tables issued by the chief building inspector applicable for the time period when 
the substantial rehabilitation was completed." 1 

1 Formerly O.M.C. 8.22.030(B)(2)(b). The exemption for substantial rehabilitation has since been removed 
from the Rent Adjustment Ordinance. 
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In this case, the Hearing Officer found that the dollar amount of the qualifying 
repairs and improvements did not meet the minimum threshold for the exemption. To 
determine the average cost of new construction, the Hearing Officer considered three 
tables: Table A, Table B, and Table C. Table A was a City-issued schedule published in 
2009. Table A listed the average cost of new construction for an apartment building in 
2009 as $127 per square foot. Since this schedule was published in 2009 and the 
project took place in 2014, the Hearing Officer took judicial notice of a Table B 
("Quarterly Cost Indexes (1926=100)"), which was used to adjust the amounts in Table 
A for inflation. The $127 listed in Table A was adjusted by 1.18%, to arrive at an 
average cost of $149.86 per square foot. 

The total square footage of the apartment building was determined to be 14,338, 
which included deck/balcony areas. This number was then multiplied by the average 
cost of new construction per square foot, to arrive ata total of $2,148,694.00 for new 
construction of a similarly-sized building. Since the threshold amount for the substantial 
rehabilitation exemption is 50% of the cost of new construction, the owner would have 
had to spend at least $1,074,347.00 to qualify for the exemption. 

The Hearing Officer found that the owner spent $850,441.00 in qualifying costs. 
Since this was less than the required amount, the Petition was denied. The Hearing 
Decision stated that even if the amount in Table A was used ($127) without using Table 
B to adjust for inflation, the amount still would not meet the required expense threshold. 

II. BOARD APPEAL (2016) 

The owner appealed the Hearing Decision on several grounds. First, the owner 
claimed that it was improper for the Hearing Officer to consider Table Bin determining 
the average cost of new construction, since Table B had not been properly entered into 
evidence and was not issued by the chief building inspector. Therefore, the cost for new 
construction had been calculated incorrectly. Second, the owner argued that the square 
footage was calculated incorrectly, and the balcony areas should not have been 
included. 

An Appeal Hearing was held on December 8, 2016. The Board issued an Appeal 
Decision on March 7, 2017, affirming the Hearing Decision. While deliberating, the 
Board decided to address the two issues separately. Regarding the balconies, the 
Board voted to affirm their inclusion in the total square footage calculation on the basis 
that there was no abuse of discretion by the Hearing Officer and the balcony area was 
useable space that extended the tenants' living area, and this interpretation was 
consistent with past practices and policy of the Board. 

2 
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Regarding the use of Table B and whether the amount in Table A should have 
been adjusted for inflation, the Board discussed the issue, and although motions were 
made, the motions either did not pass or were inadvertently not voted on. Therefore, the 
portion of the Hearing Decision relating to the use of Table B was affirmed by default. 

Ill. APPEAL TO SUPERIOR COURT (2018) 

The owner filed a Petition for Writ of Administrative Mandamus in the Alameda 
County Superior Court (Case No. RG17-862841), contesting the Board's Appeal 
Decision. On December 12, 2018, the Superior Court entered a Judgment Granting the 
Writ of Administrative Mandamus, setting aside and vacating the Appeal Decision. The 
Superior Court ordered the Rent Adjustment Program to "[r]econsider the Appeal 
Decision in its entirety in Case No. L 14-0065 in light cf the Court's opinions, Order and 
Judgment." 2 

Among other things, the Court found that the Hearing Officer, and in turn the 
Board, erred in using a single construction cost amount for the entirety of the square 
footage, by not treating the balcony area as separate from the indoor apartment area. 
The Court found that the Board misapplied O.M.C. 8.22.030(8)(2)(b) by "focusing on the 
potential use of the balconies rather than the cost of building or rehabilitating the 
balconies" [emphasis added]. 3 The Court reasoned that Table A differentiates among 
different "Descriptions" of construction, and includes different categories for "Apartment 
space" and "Elevated Decks and Balconies." Therefore, the Board should apply Table A 
"based on whether the Description reasonably describes the physical structure to be 
constructed." 4 The Court stated that the focus should be on the cost of construction, 
rather than the potential use of the space. 5 

The Court also found that it was improper to incorporate Table B because there 
is no indication that it was "issued by the chief building inspector" as required by the 
Ordinance. 6 As a matter of due process, Table B was not a document that was readily 
accessible to the public and therefore the developer was not given fair warning that 
Table A was not the standard against which the evidence of expenses would be 
measured. 7 

In ordering the Board to reconsider the case in light of the Court's opinion, the 
Court noted that the judgment "shall not limit or control in any way the discretion legally 
vested" in the Board, and that if permitted, the Board "may direct the Hearing Officer to 

2 Judgment Granting Writ of Administrative Mandamus (December 12, 2018). 
3 Order Granting Motion to Augment the Record and Granting Petition for Writ of Mandate (August 23, 
2018), 13:12-13. 
4 Id. at 13:10. 
5 Id. at 13: 18-25. 
6 Id at 9:4-10. 
7 Id. at 11:4-13. 
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conduct a further hearing."8 The Order further provided that the Board "may reconsider 
either the entire matter or only the issues implicated by this order."9 The Court stated 
that it "expressly does not direct the Rent Board to grant the petition for a Certificate of 
Exemption." 10 

The tenants filed a motion for reconsideration. The motion was denied. The 
tenants then filed an appeal. On February 26, 2021, the Court of Appeals issued an 
opinion affirming the Superior Court's Judgment. The Court of Appeals also agreed with 
the owner that the Hearing Officer had made a computational error in adding up the 
total costs submitted by the owner, and found that that number should have been 
$857,597, rather than the amount stated in the Hearing Decision. 

Pursuant to the Court's order, the case was then remanded back to the Hearing 
Officer 11 for reconsideration in light of the Court's judgment. 

RULING ON THE CASE 

On September 30, 2021, a new Hearing Decision was issued ("Reconsideration 
of Board Appeal Decision After Court Judgment"}, granting the owner's Petition. The 
Decision was issued without a hearing. The new Decision found that the owner had 
made qualifying expenditures in an amount totaling $876,800.99 (as opposed to 
$850,441 as was stated in the 2015 Decision). 

In determining the average cost of new construction, the Hearing Officer declined 
to consider Table B, which had previously been used to account for inflation. The 
Hearing Officer relied solely on Table A, since Table B was not issued by the chief 
building inspector. Table A lists $127 as the cost per square foot for new construction of 
apartment buildings. The Decision found that the square footage of the deck/balcony 
areas should be calculated separately, as noted by the Court. Table A lists $41.16 as 
the cost per square foot for "Elevated Decks and Balconies." The Decision therefore 
made the following calculation: 

8 Id. at 15:3-4. 
9 Id. at 15:4-7. 
10 Id. at 15:6-8. 

Cost of New Construction 

Building area: 13,336 sq. ft. x $127= $1,693,672 
Balcony area: 1,002 sq. ft. x $41.16= $41, 242.32 

Total: $1,734,914.32 

11 The original Hearing Officer who heard the case in 2015 retired, so the case was re-assigned to a 
different Hearing Officer. 
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Since the substantial rehabilitation exemption requires expenditure of at least 
50% of this cost ($867,457.16), and the owner's expenditures were found to total 
$876,800.99, the owner qualified for the exemption and the Petition was granted. 

GROUNDS FOR APPEAL 

The tenants filed an appeal requesting that the matter be scheduled for a hearing 
to allow the tenants to introduce evidence regarding whether $127 or $41.16 is the 
"factually and legally correct multiplier" for determining the average basic cost for new 
construction for the balconies, which are "structurally integral" to the apartments, as 
opposed to falling under the category of new "elevated" decks and balconies. The 
tenants argued that allowing a hearing on the limited issue of costs related to the 
balconies is consistent with the Court's order, which stated that the "Rent Board may 
direct the Hearing Officer to conduct a further hearing," and the burden on the City of 
allowing another hearing is minimal. The tenants argued that it was improper to issue a 
new decision without notice to the tenants and without providing the tenants an 
opportunity to call witnesses or present evidence. 

BOARD DECISION 

At issue before the Board was whether the parties should be given an 
opportunity to present additional evidence and arguments on the issue of the balcony 
calculations. After parties' arguments, questions to the parties, and Board discussion, 
Vice Chair Oshinuga moved to remand the case back for a hearing for the introduction 
of evidence specifically on the issue of whether the 1002 sq. ft. piece of property 
properly falls under the "Elevated Decks and Balconies" description as indicated by 
Table A Chair D. Ingram seconded the motion. 

The Board voted as follows: 

Aye: 
Nay: 

D. Ingram, C. Oshinuga, E. Torres, N. Hudson, T. Williams, H. Flanery 
None 

Abstain: None 

The motion was approved. 

~r~~1., 

CHANEE FRANKLIN MINOR 
BOARD DESIGNEE 
CITY OF OAKLAND 
HOUSING, RESIDENTIAL RENT AND 
RELOCATION BOARD 

5/4/2022 
DATE 

5 
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PROOF OF SERVICE 
Case Number L14-0065 

I am a resident of the State of California at least eighteen years of age. I am not a party to the 
Residential Rent Adjustment Program case listed above. I am employed in Alameda County, 
California. My business address is 250 Frank H. Ogawa Plaza, Suite 5313, 5th Floor, Oakland, 
California 94612. 

Today, I served the attached documents listed below by placing a true copy in a City of 
Oakland mail collection receptacle for mailing on the below date at 250 Frank H. Ogawa 
Plaza, Suite 5313, 5th Floor, Oakland, California, addressed to: 

Documents Included 
Appeal Decision 

Representative 
The Honorable Frank Roesch 
Alameda County Superior Court 
1221 Oak Street, Department 17 
Oakland, CA 94612 

Owner Representative 
525-655 Hyde Street 
CNML Tsegab Assefa 
4844 Telegraph Ave 
Oakland, CA 94609 

Owner Representative 
Angie Sandoval 
Fried & Williams LLP 
1901 Harrison St. 13th Floor 
Oakland, CA 94612 

Owner Representative 
Clifford E. Fried 
Fried & Williams LLP 
1901 Harrison St. 13th Floor 
Oakland, CA 94612 

Owner Representative 
Liz Hart 
c/o Fried & Williams LLPP 
1901 Harrison St. 13th Floor 
Oakland, CA 94612 
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Tenant 
Alexander Taylor 
3921 Harrison Street, Apt #104 
Oakland, CA 94611 

Tenant 
Alexandru Butnaru 
3 921 Harrison Street, Apt # 102 
Oakland, CA 94611 

Tenant 
Alexandru Vasilescu 
3921 Harrison Street, Apt #301 
Oakland, CA 94611 

Tenant 
Andrew Simkin 
3921 Harrison Street,Apt #305 
Oakland, CA 94611 

Tenant 
Angelique Johnson-Martinez 3921 
Harrison Street, Apt # 103 
Oakland, CA 94611 

Tenant 
Bianca Penaloza 
3 921 Harrison Street, Apt #204 
Oakland, CA 94611 

Tenant 
Cooper Spinelli 
3921 Harrison Street, Apt #203 
Oakland, CA 94611 

Tenant 
Dana Sarvestani 
3921 Harrison Street, Apt #203 
Oakland, CA 94611 

Tenant 
Elena Butnaru 
3 921 Harrison Street, Apt # 102 
Oakland, CA 94611 

Tenant 
Elizabeth VanLanen 
3921 Harrison Street, Penhouse 
Oakland, CA 94611 

Tenant 
Fernando Garcia 
3921 Harrison Street, Apt #202 
Oakland, CA 94611 
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Tenant 
Jessica Simkin 
3921 Harrison Sµ-eet, Apf#305 
Oakland, CA 94611 

Tenant 
Jilleun Eglin & Lexie Eglin 3921 
Harrison Street, Apt # 101 
Oakland, CA 94611 

Tenant 
Julie Amberg 
3921 Harrison Street, Apt #302 
Oakland, CA 94611 

Tenant 
Kate Garcia 
3921 Harrison Street, Apt #202 
Oakland, CA 94611 

Tenant 
Lisa Romero 
3921 Harrison Street, Apt #205 
Oakland, CA 94611 

Tenant 
Mari Oda 
3921 Harrison Street, Apt #304 
Oakland, CA 94611 

Tenant 
Ria Cruz 
3921 Harrison Street, Apt # 105 
Oakland, CA 94611 

Tenant 
Steven Miller 
3921 Harrison Street, Penhouse 
Oakland, CA 94611 

Tenant 
Suzanne Miller 
3921 Harrison Street Apt #201 
Oakland, CA 94611 

Tenant 
Tadeusz Bufnaru 
3921 Harrison Street, Apt #102 
Oakland, CA 94611 
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Tenant 
Todd McMahon 
3921 Harrison Street, Apt #304 
Oakland, CA 94611 

Tenant 
Tyler Ritter 
3921 Harrison Street, Apt #303 
Oakland, CA 94611 

Tenant 
Zoe Bridges 
3921 Harrison Street, Apt #301 
Oakland, CA 94611 

Tenant 
Zvetlana Butnaru 
3921 Harrison Street, Apt # 104 
Oakland, CA 94611 

Tenant Representative 
Ana Mira 
3022 International Blvd, Apt #410 
Oakland, CA 94601 

Tenant Representative 
Stanley Amberg 
4115 Kendal Way 
Sleepy Hollow, NY 10591 

I am readily familiar with the City of: Oakland's practice of: collection and processing 
correspondence for mailing. Under that practice an envelope placed in the mail collection 
receptacle described above would be deposited in the United States mail with the U.S. Postal 
Service on that same day with first class postage thereon fully prepaid in the ordinary course of; 
business. 

I declare under penalty of: perjury under the laws of; the State of: California that the above 
is true and correct. Executed on MAY 9, 20221 in Oakland1 CA. 

Merna Attalla 

Oakland Rent Adjustment Program 

000460



CITY OF OAKLAND 

250 FRANK H. OGAWA PLAZA, SUITE 5313, OAKLAND, CA 94612 

Department of Housing and Community Development 
Rent Adjustment Program 

REMAND HEARING DECISION 

TEL (510) 238-3721 
FAX (510) 238-6181 

CA Relay Service 711 

CASE NUMBER AND NAME: L 14-0065, Mandana Properties, LLC v. Tenants 
(formerly 525, 655 Hyde Street CNML Properties, 
LLC v. Tenants) 

PROPERTY ADDRESS: 3921 Harrison St., Oakland, CA 

REMAND HEARING DATE: June 29, 2022 

APPEARANCES: Ray McFadden, Owner 

TENANTS' CLOSING BRIEF 

Susan Elizabeth Spott, Witness for Owner 
Angie Sandoval, Attorney for Owner 
Mari Oda, Tenant 
Julie Amberg, Tenant 
Stanley Amberg, Attorney for Tenants 

SUBMISSION DEADLINE: July 22, 2022 

RESPONSE DEADLINE: July 29, 2022 

DATE OF REMAND DECISION: September 14, 2022 

PROCEDURAL BACKGROUND 

A Hearing Decision in this case was issued on May 29, 2015, denying the owner's 
petition for a Certificate of Exemption based on substantial rehabilitation. The owner 
appealed. 

An Appeal Hearing was held on December 8, 2016. The Housing, Residential, 
Rent and Relocation Board (the Board) affirmed the Hearing Decision, and separately 
affirmed the portion of the Hearing Decision that included the decks and balconies in the 
"building area" when performing the substantial rehabilitation calculation. The Appeal 
Decision in L 14-0065 was issued on March 7, 2017. The owner filed a Petition for Writ 
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of Administrative Mandamus in the Alameda County Superior Court (Case No. RG17-
862841) challenging the Board's Appeal Decision. 

On December 12, 2018, the Superior Court entered a Judgment Granting the Writ 
of Administrative Mandamus, setting aside and vacating the Appeal Decision and the 
Hearing Decision in L 14-0065. The Superior Court ordered the City of Oakland Rent 
Adjustment Program to "reconsider the Appeal Decision L 14-0065 in its entirety in 
light of the Court's Opinions, Order and this Judgment." (Emphasis added.) 

The tenants filed a motion for reconsideration. The motion was denied. The 
tenants appealed the Superior Court's Judgment and, on February 26, 2021, the Court 
of Appeals issued an Opinion affirming the Superior Court's Judgment of December 12, 
2018. 

The original Hearing Officer retired and this case was re-assigned to a different 
Hearing Officer who issued a Hearing Decision After Court Judgment on September 30, 
2021, which granted the owner's Petition. The tenants appealed. 

On May 4, 2022, the Board remanded the case for a hearing for one limited issue 
of whether the 1002 sq. ft piece of property properly falls under the "elevated 
Decks and Balconies" description as indicated by Table A.1 

A remote Hearing on this issue was held on June 29, 2022, and, after the hearing, 
the tenants' attorney requested to submit the closing brief in writing. The Hearing Officer 
set deadlines to submit the brief no later than July 22, 2022, and any response no later 
than July 29, 2022. The record was closed on July 29, 2022, at 5:00 p.m., close of 
business hours. 

This Remand Hearing Decision is limited in scope and will only address the issue 
of whether the 1002 sq. ft. piece of property properly falls under the "elevated Decks 
and Balconies" description as indicated by Table A per the Board' instruction. 

SUMMARY OF DECISION 

The Owner Petition is granted. Pursuant to Alameda County Superior Court Order 
of August 23, 2018, the 1002 sq. ft. property properly falls under "Elevated Decks and 
Balconies" to be valued at $41.16 per,sq. ft. per Table A. 

BACKGROUND 

On November 14, 2014, the prior owner filed a Petition for Certificate of 
Exemption on the ground of substantial.rehabilitation. The subject property is a 
residential building consisting of a total of sixteen (16) residential units and the prior 

1 Appeal Decision in L14-0065, dated May 4, 2022, p. 5 
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owner acquired the property in November of 2013.2 The rehabilitation project occurred 
in 2014 and the cost of the project totaled $876,800.99. 

The general contractor, Martin Gallagher, testified in the original hearing that the 
• subject building is of wood frame construction, which corresponds to Type V-1 identified 

on the City of Oakland Certificate of Occupancy issued for the subject building.3 

Square Footage of the Building and Balconies 

The public property profile and the Alameda County Assessor's Office Property 
• Characteristics for the subject property and APN 12-929-11 shows that the square 
footage is 13,336 square feet.4 

Gallagher also testified that the total square footage of the building (13,336) does 
not include the 16 decks on the building, which were part of the construction project and 
expense. He testified that 15 of the decks are 12 x 4.5 square feet (totaling 810 square 
feet) and that the penthouse deck is about 16 x 12 square feet (192). The total square 
footage of the decks and balconies is 1,002 square feet. 

NEW EVIDENCE AT REMAND HEARING 

Testimony of Susan Elizabeth Spott 

Ms. Spott has worked as a building inspector for twenty (20) years. She testified 
that a balcony/deck space is not considered a habitable space. An apartment is an 
indoor, residential/habitable space with enclosed walls, with heat, insulation, plumbing 
and electrical wiring. Balcony/deck space is an outdoor space that is not fully closed 
and is exposed to elements; it has no heat, no insulation or plumbing, except a drain to 
prevent water collection. It is not considered a residential space. The building plans 
distinguish habitable spaces from unhabitable spaces, such as garages, including decks 
and balconies. The building code is different for residential spaces and non-habitable 
spaces. 

Testimony of Julie Amberg 

Ms. Amberg testified that her balcony space is not fully enclosed. She did point 
out that the balcony has walls on all 4 sides but one side, the side facing out, has only a 
partial waist-high wall. In her opinion, when she is standing outside on the balcony, she 
feels the outside elements, such as wind, to the same degree that she feels the wind 
inside her apartment when the window is open. 

2 Exhibits 1-3 (Grant Deed) 
3 Exhibit 6 
4 Exhibits 4 and 5 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW 

Substantial Rehabilitation 

O.M.C. 8.22.030(A)(6) states that dwelling units located in "substantially 
rehabilitated buildings" are not "covered units" under the Rent Adjustment Ordinance. 
To obtain an exemption based on substantial rehabilitation, an owner must have spent a 
minimum of fifty (50) percent of the average basic cost for new construction for a 

. rehabilitation project. The average basic cost for new construction shall be determined 
using tables issued by the chief building inspector applicable for the time period when 
the substantial rehabilitation was completed. 5 

As the Alameda County Superior Court already determined in its Order entered 
on 8/23/2018, Table A (attached), issued on August 1, 2009, by the chief building 
inspector, is the correct Table to use in the calculation. 

Square Footage for Building and Balconies 

The Superior Court held that, as a matter of statutory construction, the City must 
give effect to all the "Description" categories in Table A If a general "Description" and a 
specific "Description" both apply to a construction project or to a part of a construction 
project, then the City must give effect to the specific "Description."6 

The Court further held that the Board made a legal error when it treated both the 
building space (13,336) and the deck/balcony space (1,002) the same as Apartment 
space and applied the same cost of construction per square foot. The Court found that 
the original Hearing Officer and the Board both misapplied the law by focusing on 
potential use of the balconies rather than their cost of construction and by not giving 
effect to the specific description for "Elevated Decks & Balconies." The Board or the 
Hearing Officer does not have the discretion to characterize a project or a part of a 
project based on improper criteria. 

The testimony of the witnesses established that fhe deck/balcony space is an 
outdoor space and different from an apartment space. The apartment space can be 
entirely closed to outside elements if windows and doors are closed; it has heating, 
plumbing, and electricity. The deck/balcony space is open to the outside, cannot be 
closed, there is no heat; it is not a residential space but an outdoor space exposed to 
outside elements. 

Although Ms. Amberg testified that there is a waist-high wall on one side of the 
balcony, the existence of the wall does not mean that balcony can be closed - it 
remains open to the outside. The fact that Ms. Amberg can feel the wind in her 
apartment when the windows are open does not change the nature of the apartment 
itself from being a residential space, capable of being entirely closed to the outside 

5 O.M.C. Section 8.22.030(B)(2) 
6 Superior Court Judgment and Order of December 12, 2018, Exhibit A, Order of 8/23/18 (Case No. RGI 7-862841) 
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elements, as opposed to the balcony being an outdoor space which cannot be entirely 
closed to the elements. 

There is no di~pute about the building space square footage (13,336) and the 
deck/balcony space square footage (1,002). There is no dispute that the 1,002 square 
feet consists of deck/balcony space. Table A has a specific category called "Elevated 
Decks & Balconies." The Court clearly and specifically stated that the Board or the 
Hearing Officer do not have discretion over how to treat each space but must apply the 
specific category listed on Table A, which determines the cost of new construction per 
square foot to the corresponding project or part of the project. Table A clearly 
distinguishes Apartment (habitable) space at $127.00 per square foot and Deck/Balcony 
(outdoor/unhabitable) space at $41.16 per square foot. This cost per square foot must 
be used in the calculation. 

Therefore, pursuant to the Alameda County Superior Court Order, the 1002 sq. ft. 
property properly falls under "Elevated Decks and Balconies" to be valued at' $41.16 per 
sq. ft. as shown in Table A. 

Calculation 

The attached Table A states that, effective August 1, 2009, the cost of new 
construction of Apartment buildings of more than 2 units, Type V-wood frame 
construction, is $127.00 per square foot. Table A also states that the cost of newly 
constructed "Elevated Decks and Balconies" is $41.16 per square foot. 

To determine ifthe owner is entitled to the exemption, the following calculation is 
necessary: multiply the building square footage (13,336) by $127.00, then multiply the 
square footage of the decks/balconies (1,002) by $41.16. Add these amounts together, 
and divide that result by two (2). The calculation is as follows: 

13,336 X $127.00 = $1,693,672.00 
1 , 002 x $ 41 . 16 = $ 41 , 242. 32 

Total: $1,734,914.32 divided by 2 = $867,457.16 

The owner spent $876,800.99 on the rehabilitation project, which is more than 
$867,457.16. Therefore, the subject property has been "substantially rehabilitated" and 
the rental units in the building are exempt from the Rent Adjustment Ordinance. 

ORDER 

1. Petition L 14-0065 is granted. 

2. The subject property is exempt from the Rent Adjustment Program as a 
"substantially rehabilitated" building. 

5 
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3. The subject property is not exempt from the Rent Adjustment Program 
Service Fee because it is subject to the Just Cause for Eviction Ordinance. 

4. The Certification of Exemption will be issued after expiration of the appeal 
period. 

Righfto Appeal: This is the final decision of the Rent Adjustment Program (RAP). Either 
party may appeal by filing a properly completed RAP appeal form that must be received 
within 20 days after service of the decision, shown on the attached Proof of Service. 

Dated: September 14, 2022 
Linda M. Moroz 
Hearing Officer 
Rent Adjustment Program 

6 
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City of Oakland 
Building Services 

Construction Valuation 1 

For Building Permits 4 

Effective Aug .. 1, 2009 

0cc. Description· 

R3 Custom Residence 
Single Family & Duplex 
Factory/Manufactured home 
Finished Habitable Basement Conversion 
Convert non-habitable to habitable 
Partition Walls 
Foundation Upgrade ( l.f.) 
Patio/Porch Roof 
Ground Level Decks 
Elevated Decks & Balconies 

U1 Garage 
Carport 
Retaining wall (s.f.) 

R2 Apartment (>2 units) 

Construction 

Type 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
Ill 

I & II 
Ill. 

V 

Community Economic Developrr,-~ Agency 

Dalziel Administration Building 

250 Frank Ogawa Plaza • 2nd Floor 

Oakland, CA 94612 

510-238-3891 

Level Ground' Hillside Construction 

New Remodel New Remodel 
$207.53 $107.92 $269.79 $140.29 
$144.46 $75.12 $187.80 $97.65 

$43.50 $22.62 $56.55 $29.41 
• $96.42 $50.14 $125.35 $65.18 

N/A . $43.50 N/A $56.55 
N/A $16.19 N/A $21.05 

$105.37 NA $136.98 NA 
$24.70 $12.84 $32.11 $16.70 
$30.49 $15.85 $39.64 $20.61 
$41.16 $21.40 $53.51 $27.82 
$38.42 $19.98 $49.95 $25,97 
$24.70 $12.84 $32.11 $16.70 
$32.96 NA $42.85 NA 

$174.69 $90.84 $227.10 $118.09 
$156.91 $81.59 $203.98 $106.07 
$127.00 $66.04 $165.1D $85.85 

Non-Residential Occupancy 

A Church/ Auditorium I & II $247.07 $128.48 $321.19 $167.02 
Ill $182.01 $94.65 $236.61 $123.04 
V $175,93 $91.48 $228.71 $118.93 

A Restaurant I & II $221.82 $115.35 $288.37 $149.95 
Ill $174.20 $90.58 $226.46 $117.76 
V $166.80 $86.74 $216.84 $112.76 

B Restaurant <50 occupancy V $145.24 $75.52 $188.81 $98.18 

B Bank I & II $223.46 $116.20 $290.50 $151.06 
Ill $182.01 $94.65 $236.61 $123.04 
V $173.02 $89.97 $224.93 $116.96 

B Medical Office I & II $249.76 $129.88 $324.69 $168.84 
Ill $243.19 $126.46 $316.15 $164.40 
V $200.73 $104.38 $260.95 $135.,69 

B Office I & II $165.41 $86.01 $215.03 $111.82 
Ill $120.77 $62.80 $157.00 $81.64 
V $115.34 $59.98 $149.94 $77.97 

E School I &II $239.11 $124.34 $310.84 $161.64 
Ill $181 .96 $94.62 $236.55 $123.00 
V $171.94 $89.41 $223.52 $116.23 

H Repair Garage I I & II • $186.25 $96.85 $242.13 $125,91 
Ill $180.70 $93.96 $234.91 $122.15 

' V $175.14 $91.07 $227,68 $118.39 
I Care Facilities / Institutional I & II $186.04 $96.74 $241.85 $125.76 

Ill '$152.09 $79.09 $197,72 • $102.81 
V $146.52 $76.19 $190.48 $99.05 

M Market (Retail sales) I &II $143.82 $74.79 $186.97 $97.22 
Ill $117,10 $60.89 $152.23 $79.16 
V $113.19 $58.86 $147.15 $76.52 

s Industrial plant I & II $157.34 $81.82 $204.54 $106.36 
Ill $134,38 $69.88 $174.69 $90.84 
V $111 :93 $58.20 $145.51 $75,66 

s Warehouse I & II $96.28 $50,07 $125.16 '$65.09 
Ill $91,77 $47.72 $119.30 $62.04 
V $90.79 $47.21 $118.03 $61.37 

s Parking Garage I & II $76.31 $39.68 $99.20 $51.59 

TA!3LE 

Marshall & Swift 3Q 7'09 

Section pg (Class/type) 
Section 12 pg 25 (Cle) 
Section 12 pg 25 (C/g) 

Section 12 pg 26 (CDS/g) 
Section 12 pg 25 (S/a) 

Section 12 pg 26 (CDS/g) 
Section 52 pg 2 (6"wall) 

Section 51 pg 2 (R/24x72.) 
Section 66 pg 2 (Wood) • 

Section 66 pg 2 (100sf/avg) 
Section 66 pg 2 (100sr/+1 story) 

Section 12 pg 35 (C/a600) 
Section 12 pg 35 (D/a4car) 
Section 55 pg 3 (12"reinf./h) 

Section 11 pg 18 (B/g) 
Section 11 pg 18 (Dmill/g) 

Section 11 pg 18 (D/g) 
I 

Section 16 pg 9 (B/g) 
Section 16 pg 9 (B/a) 
Section 16 pg 9 (S/g) 

Section 13 pg 14 (A-B/g) 
Section 13 pg 14 (C/g) 
Section 13 pg 14 (D/g) 
Section 13 pg .17 (C/a) 
Section 15 pg 21 (B/a) 
Section 15 pg 21 (C/a) 
Section 15 pg 21 (D/a) 
Section 15 pg 22 (A/g) 
Section 15 pg 22 (B/g) 
Section 15 pg 22 (C/g) 
Section 15 pg 17 (B/a) 
Section 15 pg 17 (C/a) 
Section 15 pg 17 (Dia) 

Section 18 pg 14 (A-Big) 
Section 18 pg 14 (C/g) 
Section 18 pg 14 (D/g) 

Section 14 pg 33 (MSG 527C/e) 
Section 14 pg 33 (MLG 423C/e) 
Section 14 pg 33 (MLG 423D/e) 

Section 15 pg 22 (B/a) 
.Section 15 pg 22 (C/a) 
Section 15 pg 22 (D/a) 
Section 13 pg 26 (A/g) 
Section 13 pg 26 (C/g) 
Section 13 pg 26 (Dig) 
Section 14 pg 15 (B/a) 
Section 14 pg 15 (C/a) 
Section 14 pg .15 (D/a) 
Section 14 pg 26 (A/g) 
Section 14 pg 26 (B/g) 

Section 14 pg 26 (Cmill/g) 
Section 14 pg 34 (A/g) 

1 Cost per square foot, unless noted otherwise. (LL = linear foot; s.f. = square foot); includes 1.3 regional multiplier (see Secc. 99 pg 6 July 2009 Marshall & Swift) 
2 Hillside construction= slope >20%; multiply by additional 1.3 multiplier 
3 Remodel Function of New Construction is a 0.52 multiplier. 
4 Separate structures or occupancies valued separately. 

A 

I 

5 Separate fees assessed for E/P/M ·permits, R.0,W. improvements, Fire Prevention Bureau, Grading Permits, technology enhancement, records management, Excav. & Shoring. 
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PROOF OF SERVICE 
Case Number: L14-0065 

Case Name: 525-655 Hyde Street CNML Properties, LLC 

I am a resident of the State of California at least eighteen years of age. I am not a party to the 
Residential Rent Adjustment Program case listed above. I am employed in Alameda County, 
California. My business address is 250 Frank H. Ogawa Plaza, Suite 5313, 5th Floor, Oakland, 
California 94612. 

Today, I served the attached documents listed below by placing a true copy in a City of 
Oakland mail collection receptacle for mailing on the below date at 250 Frank H. Ogawa 
Plaza, Oakland, California, addressed to: 

Documents Included 
Remand Hearing Decision 

Resident 
3921 Harrison St Penthouse 
Oakland, CA 94611 

Resident 
3921 Harrison St #102 
Oakland, CA 94611 

Resident 
3921 Harrison St #101 
Oakland, CA 94611 

Representative 
The Honorable Frank Roesch, Alameda County Superior Court 
1221 Oak Street Department 17 
Oakland, CA 94612 

Owner 
Ray McFadden, Mandana Properties, LLC 
1087 Ashmount A venue 
Oakland, CA 94610 

Owner Representative 
Angie Sandoval, Fried, Williams & Grice Conner LLP 
1939 Harrison Street Suite 460 
Oakland, CA 94612 

Owner Representative 
Clifford E. Fried, Fried, Williams & Grice Conner LLP 
1939 Harrison St. Suite 460 
Oakland, CA 94612 
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Tenant 
Alexander Taylor 
3921 Harrison St #104 
Oakland, CA 94611 

Tenant 
Cooper Spinelli 
3921 Harrison St #203 
_Qakland, CA 94611 

Tenant 
Julie Amberg 
3921 Harrison St #302 
Oakland, CA 94611 

Tenant 
Mari Oda 
3921 Harrison St #304 
Oakland, CA 94611 

Tenant 
Resident 
3921 Harrison St #305 
Oakland, CA 94611 

Tenant 
Resident 
3921 Harrison St #303 
Oakland, CA 94611 

Tenant 
Resident 
3921 Harrison St #301 
Oakland, CA 94611 

Tenant 
Resident 
3921 Harrison St #205 
Oakland, CA 94611 

Tenant 
Resident 
3921 Harrison St #204 
Oakland, CA 94611 

Tenant 
Resident 
3 921 Harrison St #202 
Oakland, CA 94611 

Tenant 
Resident 
3921 Harrison St #105 
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Oakland, CA 94611 

Tenant 
Resident 
3921 Harrison St #104 
Oakland, CA 94611 

. Tenant 
Resictenr 
3921 Harrison St #103 
Oakland, CA 94611 

Tenant 
Suzanne Miller 
3921 Harrison St #201 
Oakland, CA 94611 · 

Tenant 
Todd McMahon 
3921 Harrison St #304 
Oakland, CA 94611 

Tenant Representative 
Stanley Amberg 
4115 Kendal Way. 
Sleepy Hollow, NY 10591 

I am readily familiar with the City of Oakland's practice of collection and processing 
correspondence for mailing. Under that practice an envelope placed in the mail collection 
receptacle described above would be deposited in theUnited States mail with the U.S. Postal 
Service on that same day with first class postage thereon fully prepaid in the ordinary course of 
business. 

and correct. Executed on September 20, 2022 in Oakla C)A~ia. .,,... 
I declare under penalty of perjury under the laws of. ~he St te of California that the above is true 

, ~ r ~ 
./ _, eresa Brown-~ 

Oakland Rent Adjustment Program 
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CITY OF OAKLAND For Rent Adjustment Program date stamp. 

RENT ADJUSTMENT PROGRAM 
250 Frank H. Ogawa Plaza, Suite 5313 
Oakland, CA 94612-0243 
(510) 238-3721 

CITY OF OAKLAND 
CA Relay Service 711 
www.oaklandca.gov/RAP 

APPEAL 

Appellant's Name 
Julie E. Amberg 

Property Address (Include Unit Number) 

3921 Harrison Street, Unit 302, Oakland, CA 94611 

Appellant's Mailing Address (For receipt of notices) 

3921 Harrison Street, Unit 302, Oakland, CA 94611 

Name of Representative (if any) 

Stanley L. Amberg 

□ Owner X Tenant 

Case Number 
L 14-0065 

Date of Decision appealed 
September 14, 2022 

Representative's Mailing Address (For 
notices) 

4115 Kendal Way, Sleepy Hollow, NY 
10591 

Please select your ground(s) for appeal from the list below. As part of the appeal, an explanation must 
be provided responding to each ground for which you are appealing. Each ground for appeal listed 
below includes directions as to what should be included in the expl.anation. 

1) There are math/clerical errors that require the Hearing Decision to be updated. (Please clearly 
explain the math/clerical errors.) 

2) Appealing the decision for one of the grounds below (required): 

a) X The decision is inconsistent with OMC Chapter 8.22, Rent Board Regulations, or prior 
decisions of the Board. (In your explanation, you must identify the Ordinance section, 
Regulation or prior Board decision(s) and describe how the description is inconsistent.) 

b) X The decision is inconsistent with decisions issued by other Hearing Officers. (In your 
explanation, you must identify the prior inconsistent decision and explain how the decision is 
inconsistent.) 

c) X The decision raises a new policy issue that has not been decided by the Board. (In your 
explanation, you must provide a detailed statement of the issue and why the issue should be 
decided in your favor.) 

d) X The decision violates federal, state, or local law. (In your explanation, you must provide a 
detailed statement as to what law is violated.) 

e) X The decision is not supported by substantial evidence. (In your explanation, you must 
explain why the decision is not supported by substantial evidence found in the case record.) 

Revised January I 0, 2022 000471
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f) □ I was denied a sufficient opportunity to present my claim or respond to the petitioner's 
claim. (In your explanation, you must describe how you were denied the chance to defend your 
claims and what evidence you would have presented. Note that a hearing is not required in every 
case. Staff may issue a decision without a hearing if sufficient facts to make the decision are not 
in dispute.) 

g) □ The decision denies the Owner a fair return on the Owner's investment. (You may appeal on 
this ground only when your underlying petition was based on a fair return claim. You must specifically 
state why you have been denied a fair return and attach the calculations supporting your claim.) 

h) X Other. (In your explanation, you must attach a detailed explanation of your grounds for appeal.) 

Supporting documents (in addition to this form) must not exceed 25 pages, and must be received by 
the Rent Adjustment Program, along with a proof of service on the opposing party, within 15 days of 
the filing of this document. Only the first 25 pages of submissions from each party will be considered by the 
Board, subject to Regulations 8.22.01 0(A)(4 ). Please number attached pages consecutively. Number of 
pages attached:. 13 

• You must serve a copy of your appeal on the opposing parties, or your appeal may be dismissed. • 
I declare under penalty of perjury under the laws of the State of California that on . October 6, 2022 
I placed a copy of this form, and all attached pages, in the United States mail or deposited it with a commercial 
carrier, using a service at least as expeditious as first-class mail, with all postage or charges fully prepaid, 
addressed to each opposing party as follows: 

t:liuilil Angelica A. Sandoval, Fried Williams & Grice Connor, LLP 

AddlllH 1939 Harrison Street, Suite 460 

"illt:. :matg ~jg Oakland, CA 94612 

t:liuilil Ray McFadden, Mandana Properties, LLC 

!ddlll:i:i 1087 Ash mount Avenue 

"illt: Sliili ~jg Oakland, CA 94610 

October 6, 2022 

SIGNATURE of APPELLANT or DESIGNATED REPRESENTATIVE DATE 

Revised January 10, 2022 
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Case No. L14-0065 Tenants Explanation of Grounds for Appeal 
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CITY OF OAKLAND 

Department of Housing and Community Development 

 

RENT ADJUSTMENT PROGRAM 

 

Mandana Properties, LLC v. Tenants1 

 

Case No. L14-0065 

 

TENANTS EXPLANATION OF GROUNDS FOR APPEAL 

 

Introduction 

This is an appeal by tenants from the Remand Hearing Decision in Case No. L14-0065, 

dated September 14, 2022 and served by United States mail on September 20, 2022.   

Explanation of Grounds for Appeal 

 

The Owner Has the Burden of Proof. 

 

Former OMC section 8.22.030 B.1.b. expressly places on the owner the burden of proof 

and producing evidence.2  Section 8.22.030 B.1.b. states: 

“For purposes of obtaining a certificate of exemption or responding to a tenant petition by 

claiming an exemption from Chapter 8.22, Article I, the burden of proving and producing 

evidence for the exemption is on the owner.” 

 

See Fukuda v. City of Angels, (1999) 20 Cal. 4th 805; Drummey v. State Bd. of Funeral Directors, 

(1939) 13 Cal. 2d 75.  

 This is significant because, as will be shown, the owner has failed to produce and prove 

by any legally-cognizable standard or evidence that 810 square feet of the property falls under 

the Elevated Decks and Balconies description indicated by Table A.   

                                                 
1   Formerly 525, 655 Hyde Street CNML, Properties, LLC v. Tenants. 
2   That section was effective in 2014 when the owner filed its petition for substantial rehabilitation.  It remains in 

effect for this case. 
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Case No. L14-0065 Tenants Explanation of Grounds for Appeal 

 

2 
 

The Superior Court’s August 23, 2018 Order 

Is the Governing Law of the Case. 

 

 The judicial authority governing this case is the August 23, 2018 Order of the California 

Superior Court, Alameda County, in case No. RG17-862841 (“Superior Court Order”).3  The 

order and judgment are the controlling law of the case.   

The Superior Court held that, in prior proceedings in L14-0065, the Rent Board should 

have focused on the “cost of building or rehabilitating the balconies” rather than the “potential 

use of the balconies”.  The Superior Court Order said: 

 The Board misapplied OMC 8.22.030.B.2.b and the incorporated tables by 

focusing on the potential use of the balconies rather than the cost of building or 

rehabilitating the balconies. … 

 This was legal error because the Table A analysis concerns the cost of 

constructing the project or part of the project, not the potential use of the constructed 

property.  (Superior Court Order, page 13)  

 

 Critically, the Superior Court Order expressly did not direct the Rent Board to grant the 

petition for a Certificate of Exemption.  The order did not direct the Rent Board to cost the 

balconies at $41.16/sq.ft.   

To the contrary, the court ordered the Rent Board to reconsider the case in light of the 

Superior Court Order and the judgment.  The Superior Court Order specifically held that the 

court’s judgment “shall not limit or control in any way the discretion legally vested” in the Rent 

Board.  The Superior Court Order said: 

 Consistent with CCP 1094.5(f), the court orders the City of Oakland Rent Board 

to reconsider the case in light of the court’s opinion and judgment.  The judgment shall 

not limit or control in any way the discretion legally vested in the respondent Board.  If 

permitted by its procedures, the Rent Board may direct the Hearing Officer to conduct a 

further hearing.  If permitted by its procedures, the Rent Board may reconsider either 

the entire matter or only the issues implicated by this order.  The court expressly does 

not direct the Rent Board to grant the petition for a Certificate of Exemption.  (Superior 

Court Order, page 15)   

 

Proceedings in the RAP After the Superior Court Order 

 Without waiting for instructions from the Rent Board on whether to reconsider the entire 

matter or only issues implicated by the Superior Court Order, and without any notice to tenants, 

the Hearing Officer issued a Hearing Decision on September 30, 2021.  The decision granted the 

                                                 
3   The Order is in the record of the remand evidentiary hearing. 
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petition to exempt the property from the Rent Adjustment Program as a substantially 

rehabilitated building. 

 Tenants appealed, and in an Appeal Decision dated May 4, 2022 the Rent Board vacated 

the September 30, 2021 Hearing Decision.  The Appeal Decision referenced the Superior Court 

Order’s ruling that the court’s judgment “shall not limit or control in any way the discretion 

legally vested” in the Board, and that if permitted, the Board “may direct the Hearing Officer to 

conduct a further hearing”.  (Appeal Decision, at pages 3-4)  Accordingly, the Appeal Decision 

remanded the case back “for a hearing for the introduction of evidence specifically on the issue 

of whether the 1002 sq. ft. piece of property properly falls under the ‘Elevated Decks and 

Balconies’ description as indicated by Table A.”  (Appeal Decision, page 5) 

The Remand Evidentiary Hearing 

 The remand hearing was held on June 29, 2022.  The parties (owner and tenants) 

introduced written evidence and live (via Zoom) testimony.   

 The property at issue in the hearing comprises 15 apartment balconies and one penthouse 

deck.  The total area of the balconies and the deck is 1002 square feet.   

Without prejudice, tenants accepted, at the hearing, that the penthouse deck may be 

costed at $41.16/sq. ft.  The dispute was thus narrowed to determining the Table A cost status of 

the 15 balconies whose total area is 810 square feet.4   

 Both parties introduced sworn transcript testimony by Martin Gallagher.  He was the 

contractor who, in 2014, did the rehabilitation construction work on the property.  He testified 

that the actual 2014 cost of rehabilitating the balconies was $180,000.   

Q: Am I correct that the total that was charged by you for the construction of the 

balconies in the 15 apartments, including engineers and architects, was 

$180,000? 

A: That is correct.5   

 

That $180,000 cost of rehabilitating the balconies was a full 20% of the entire 

$876,800.99 spent on the rehabilitation project.  $180,000 divided by the 810 sq. ft. of total 

balcony space yields an actual balcony rehabilitation cost of $222.22 per sq. ft.   

                                                 
4   May 29, 2015 Hearing Decision in Case L14-0065, page 5 “Square Footage”. 
5   Gallagher testimony to the present Hearing Officer on January 13, 2017 in Case L15-0073.  Hereinafter 

“Gallagher January 13, 2017”, at 22:18-22. 
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This is relevant evidence that the proper Table A cost for the 810 square feet of balcony 

area is $127 per square foot rather than $41.16.  It is relevant evidence because the Superior 

Court Order specifically said it is proper to focus on the “cost of building or rehabilitating the 

balconies.”  The Superior Court Order said:  

The Board misapplied OMC 8.22.030.B.2.b and the incorporated tables by 

focusing on the potential use of the balconies rather than the cost of building or 

rehabilitating the balconies. (Order, at 13:12-13; emphasis added) 

 

 Mr. Gallagher testified to the reason why the cost to rehabilitate the balconies was 

high.  The solid walls and floors of the balconies had become rotted, weak and had to be 

replaced. 

[E]ach balcony had to get new joists plus new posts to support the balcony 

above because of the design of the old balconies run into the house.  And instead 

of disturbing the tenants, we had the engineer come up with a new solution by 

adding to it and then only adding structural supports to the foundation below that 

would support the balconies without having to go in and open up all the ceilings 

inside the apartments. … Everyone would have to move out. We would have to 

take off all of the ceilings, take out the walls, take out the blocks, and redo 

everything in order to get the cantilever correctly. (Gallagher testimony at original 

hearing of L14-0065, April 27, 2015, 39:27 – 40:11 (MCF 20:27 – 21:11))  

 

Q: What work did you do on the construction of the balconies? 

A: They were almost completely rebuilt, reengineered with new structural 

foundations, structural seepings, and pretty much 15 new balconies.   

Q: Why were the balconies rebuilt? 

A: They were rebuilt because when we removed the stucco around the 

windows and doors we noticed that there was dry rot in some of the 

balconies, so with that, we had to do an investigation to trace the rot.  And 

once we traced the rot, then we realized that the entire balconies they 

needed to be replaced. (Gallagher, January 13, 2017 at 22:23 – 24:9.) 

 

The Remand Hearing Decision’s Failure 

To Consider the Cost To Rehabilitate the Balconies Is An Error of Law. 

 

The September 14, 2022 Remand Hearing Decision (from which this appeal is taken) did 

not mention or discuss, and therefore gave no weight to, this evidence of the actual 2014 

rehabilitation cost and the reason for it.  Respectfully, that omission was an error of law.  It was 
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an error of law because the Superior Court Order specifically said it is necessary to focus on the 

“cost of building or rehabilitating the balconies.”  The Superior Court Order said:  

The Board misapplied OMC 8.22.030.B.2.b and the incorporated tables by 

focusing on the potential use of the balconies rather than the cost of building or 

rehabilitating the balconies. (Order, at 13:12-13; emphasis added) 

 

Evidence At the Remand Hearing 

About the Physical Structure of the Balconies in 2014 

 

 Turning next to the live testimony at the June 29, 2022 remand hearing, Ms. Susan Spott 

testified for the owner.  She admitted she did not see any of the balconies of the property in 2014 

when the rehabilitation of the property was carried out. (Hearing recording, at 1:07:53 – 1:07:56)  

Ms. Julie Amberg testified for the tenants.  She now lives at the property.  She lived at the 

property in 2014 and knows the structure of the balconies when they were rehabilitated in 2014. 

 Ms. Spott testified to her understanding of what constituted apartment space.  (Hearing 

recording, at 53:28 – 53:50)  But, she admitted that was her own personal understanding. 

“So when I think of an apartment, that’s what I think of.”  (Hearing recording, at 53:54)   

 

Notably, Ms. Spott did not rely on or refer to any definition of “apartment” in the 

Oakland, CA Planning Code or in the Oakland, CA Buildings Maintenance Code.  Nor could 

she.  Neither “apartment” nor “balcony” is defined in Oakland’s Buildings Maintenance Code 

or Oakland’s Planning Code.   

 Next, Ms. Spott referred to and relied on the definition of “Floor area” in section 

17.09.040 of the Planning Code. (Hearing recording, at 56:27 – 57:04)  That definition states: 

2.  "Floor area," for all projects with one or two dwelling units on a lot, means the total 

square footage of all levels of all buildings on the lot.  Levels shall be measured 

horizontally from the outside surface of exterior walls and supporting columns.  The 

amount of floor area in each building shall be determined by the following criteria:  

a. Floor area shall include all enclosed shafts, including stairwells, ventilation 

shafts and similar vertical shafts; the floor area of such shafts shall consist of 

the horizontal projection into the shaft of surrounding floor area; and 

b. Floor area shall not include: 

i. Unenclosed living areas such as balconies, decks and porches; 

ii. Carports that are unenclosed on two (2) or more sides; 

iii. Up to four hundred forty (440) square feet within an attached or 

detached garage or carport that is enclosed on three (3) or more sides; 

iv. Nonhabitable accessory structures of less than one hundred twenty 

(120) square feet; 
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v. Attics and basements, as defined in the Oakland Planning Code, that 

do not qualify as a story; and 

vi. Finished and unfinished understories and basements if the height 

from finished grade at the exterior perimeter of the building to the 

finish floor elevation above is six (6) feet or less for at least fifty 

percent (50%) of the perimeter and does not exceed twelve (12) feet 

above grade at any point.   

 

 Under that definition, the total square footage of the floor area of the property would 

include the 810 square feet of balconies unless they were “unenclosed” and thus excluded by 

sub-section b.i. 

 Significantly, Ms. Spott did not (and could not) testify whether the balconies at the 

property were or were not “unenclosed” in 2014 when the balcony rehabilitation work was 

performed.  She had not seen the balconies in 2014. 

Q Ms. Spott, it’s certainly true, is it not, that in 2014 you did not see any of the so-called 

balconies on this property, correct?  

A That is true. (Hearing recording, at 1:07:54 -- 1:07:56)  

 

 Ms. Amberg, however, lived in the property in 2014 and knew the structure of the 

balconies.  She testified to the physical structure of the balconies, live (via Zoom), under oath at 

the June 29, 2022 remand hearing.  She testified that the balconies were not “unenclosed”.  The 

balconies had a ceiling and four solid walls.  The rear wall was the wall of the building itself.  

Left and right side walls extended from floor to ceiling.  Standing on the balcony, facing out, 

there was a partial wall.  It was not a railing with slats.  It was a full wall, constructed of beams 

and covered with the same materials as the other walls. 

 Being enclosed, the balconies satisfied the definition of “Floor area” in section 17.09.040 

of the Planning Code.   

Ms. Amberg’s testimony about the physical structure of the balconies is relevant.  It is 

specifically authorized by the Superior Court Order.  The Order specifically permitted focus on 

the “physical structure” of the balconies. 

As a matter of statutory construction, the City must apply Table A to 

projects or parts of projects based on whether the Description reasonably 

describes the physical structure to be constructed. (Order, at 13:1-3; emphasis 

added) 
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Lest the Rent Board doubt Ms. Amberg’s testimony “reasonably describes the physical 

structure” of the balcony space, the full testimony of Ms. Amberg at the June 29, 2022 hearing is 

presented below.   

Direct Examination Questions by Tenant Representative:  

 

Q I want to ask you a question or two about the balcony on your apartment. [1:37:45] 

 Did that balcony have walls such that as you were walking into the balcony there was a 

wall to the left, the right and straight ahead of you, with the wall extending about up to 

your waist or thereabout? [1:38:16] 

A Yes.  And the side walls are from floor to ceiling, the left and right, and there is a full 

ceiling over there. [1:38.32] 

Q One other question, just to clarify, did the balcony have an electric outlet? [1:38:47] 

A It did and it does on one of those side walls. [1:39:04] 

 

Cross Examination Questions by Owner Representative Angelica Sandoval, and Questions by 

the Hearing Officer  

 

Q When you are outside on the balcony, do you feel the elements? [1:39:32] 

A The same way I would if I am in the rest of my apartment with the window open. 

[1:39:40] 

Q So when you are outside on the balcony do you feel air? [1:39:46] 

A Yes and I feel air throughout the building. [1:39:51] 

Q And if it is raining and if it is windy, you will feel the rain and wind, correct? [1:39:56] 

A No.  I will not feel the rain on parts of the balcony because there is a ceiling and walls. 

[1:40:04] 

Q But, you will feel the wind? [1:40:06] 

A You know, the same as I would if my window is open, or something like that. [1:40:11] 

Q But, when you … in particular my question is when you are out on the balcony, do you 

feel the wind? [1:40:16] 

A I might. [1:40:19] 

Q If it is windy, would you feel the wind? [1:40:24] 

A Probably, depending on where I am standing. [1:40:29] 

Q When you are inside your unit, you will feel the wind if the window is open, correct? 

[1:40:38] 

A Well the whole thing is part of my unit, so I don’t know what you mean. [1:40:46] 

Q When you are inside your unit … 

A I’m inside partly when I’m on the balcony because it has walls and a ceiling. [1:40:53] 

Q But you will feel the wind? [1:41:00] 

A Yes, if I am standing in a certain place, perhaps.  Just as I would if I am standing near a 

window or even farther in from a window, it can get pretty windy. [1:41:14] 

Q How do you exit from the inside of your space into the balcony? Is there a door? 

[1:41:20] 

A There is a sliding door just as there is a sliding door into my bathroom. [1:41:25] 

Q Is the balcony fully enclosed with walls? 1:41:35] 

A What do you mean by fully enclosed? [1:41:39] 
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Q Is it enclosed in a way that you would not feel the elements? [1:41:45] 

A Well, yes, the same way as if I’m in a part of my apartment that has windows, I would 

feel or not feel the elements. [1:42:00] 

Q by Hearing Officer: So do you have window on the balcony? [1:42:03] 

A The sliding door that I referred to, which I also have a sliding door to my bathroom and 

closets, is a window also.  [1:42:18] 

Q by Hearing Officer: I don’t understand.  When you are standing outside on the balcony, there 

is no wall in front of you if you are facing out, right? [1:42:31] 

A There is a partial wall. [1:42:31] 

Q by Hearing Officer: Like a pony wall like the railing, right? [1:42:35] 

A No.  It is a wall.  It is a full wall, not like slat railing or balustrade or anything. [1:42:51]  

Q by Ms. Sandoval: Are you familiar with the planning code? [1:42:53] 

A What planning code? [1:42:55] 

Q Oakland planning code. [1:42;57] 

A Only from this hearing. [1:43:03] 

Q What do you do as a profession? [1:43:06] 

A I am a social worker. [1:43:10] 

Q Are you familiar with the definition of a wall as would be stated in Oakland Building and 

Planning Code? [1:43:17] 

A I don’t know the specific definition, but I also observed part of the construction and it 

seems to me that what I call that, this wall on the other side, it has gotten beams and 

whatever else makes up a wall, and it is covered by the same stuff that all the other walls 

are covered with. [1:43:51]  

Q Are you familiar with the definition of a railing as stated in Oakland Building and 

Planning Code? [ 

A No.  

Ms Sandoval: No further questions. [1:44:01]  No further witnesses. [1:44:25] 

 

 Assuming (as did Ms. Spott) that the definition of “Floor area” in the Planning Code is a 

determinant of whether the 810 sq. ft. of balcony space properly falls under the ‘Elevated Decks 

and Balconies’ description indicated by Table A, the testimony of Ms. Amberg establishes that 

the balconies were not “unenclosed”.  They had walls and a ceiling.  They are not excluded from 

“Floor area”.  Her testimony is the only evidence of the actual structure of the balconies in 2014.  

Her testimony establishes that the actual physical structure of 810 sq. ft. of balcony area falls 

within the definition of a dwelling’s “Floor area” and thus falls within the “Apartment” category 

of Table A.   

 Owner’s witness, Ms. Spott did not, and could not, testify to the structure of the balconies 

in 2014.  Thus, the owner failed to satisfy its burden to prove that the balcony space falls under 

the ‘Elevated Decks and Balconies’ description indicated by Table A.   

 

000480



Case No. L14-0065 Tenants Explanation of Grounds for Appeal 

 

9 
 

The Remand Hearing Decision Erred As A Matter of Law 

By Engrafting Onto the Definition of “Floor area” 

A Requirement That The Balconies Must Be “Entirely Closed”. 

 

 The September 14, 2022 Remand Hearing Decision (“RHD” from which this appeal is 

taken) committed an error of law with respect to the definition of “Floor area” in section 

17.09.040 of the Planning Code.  The RHD engrafted, onto the definition, a requirement that the 

balconies must be “entirely closed to the elements.”  The RHD said, at 4-5: 

  Although Ms. Amberg testified that there is a waist-high wall on one side of the 

balcony, the existence of the wall does not mean that balcony can be closed – it remains 

open to the outside.  The fact that Ms. Amberg can feel the wind in her apartment when 

the windows are open does not change the nature of the apartment itself from being a 

residential space, capable of being entirely closed to the outside elements, as opposed to 

the balcony being an outside space which cannot be entirely closed to the elements. 

 

 A hearing officer is not authorized to amend definitions for the relevant codes.  

Formulating definitions is the legislative authority and responsibility of the Oakland City 

Council.  The City Council exercises that authority and responsibility by enacting Ordinances.  

The Ordinances are enacted after allowing hearings and public comment.   

 For example, on January 10, 2022 the City Council passed Ordinance No. 13677 which 

amended the definitions in section 17.09.040 of the Planning Code to redefine “Secondary 

Accessory Dwelling Unit”.  The legislative process and history for Ordinance No. 13677 is at 

City of Oakland - File #: 21-0829 (legistar.com)   

 In this appeal, the Rent Board should therefore disregard the “entirely closed” 

requirement that was impermissibly added by the RHD.  When the “entirely closed” requirement 

is not imposed, the exclusion of sub-section b.i. is not applicable, and the 810 square feet of 

balcony area falls within the definition of section 17.09.040 of the Planning Code, and is 

included in the “Floor area” of the dwelling.  Thus included, the 810 square feet of balcony area 

are properly costed as “Apartment” in Table A at the rate of $127 per square foot.   

The Remand Hearing Decision Erred As a Matter of Law 

By Adopting Ms. Spott’s Personal Definitions of Apartment and Balcony. 

 

 Ms. Spott testified to her understanding of what constituted apartment space.  (Hearing 

recording, at 53:28 – 53:50)  But, she admitted that was her own personal understanding. 

“So when I think of an apartment, that’s what I think of.”  (Hearing recording, at 53:54)   

 

000481

https://oakland.legistar.com/LegislationDetail.aspx?ID=5202815&GUID=70B0CC78-9DBC-42C3-BA01-CDE85A7393B7&Options=ID|Text|&Search=13677


Case No. L14-0065 Tenants Explanation of Grounds for Appeal 

 

10 
 

 The RHD referred to Ms. Spott’s own, personal definitions of balcony space and 

apartment space.  (RHD, at 3)  However, the RHD failed to acknowledge there is no definition of 

either “balcony” or “apartment” in the building code or in the planning code.   

 The RHD seized on Ms. Spott’s personal definitions to formulate definitions of 

deck/balcony space and apartment space.  The RHD said: 

  The testimony of the witnesses established that the deck/balcony space is an 

outdoor space and different from an apartment space.  The apartment space can be 

entirely closed to outside elements if windows and doors are closed; it has heating, 

plumbing, and electricity.  The deck/balcony space is open to the outside, cannot be 

closed, there is no heat; it is not a residential space but an outdoor space exposed to 

outside elements.  (RHD, at 4) 

 

 Respectfully, that is an error of law, and is against public policy.   

 It is an error of law because, as with an amendment to a code definition, neither witnesses 

nor hearing officers are authorized to formulate entire definitions for the relevant codes.  

Formulating definitions is the legislative authority and responsibility of the Oakland City 

Council.  The City Council exercises that authority and responsibility by enacting Ordinances.  

The Ordinances are enacted after allowing hearings and public comment.   

 Sound public policy supports the prohibition against individuals and hearing officers, on 

their own, defining what constitutes an apartment or a balcony.  Neither one – witness nor 

hearing officer – can create precedent binding on other hearing officers.  Different hearing 

officers may formulate differing definitions.  This can lead to chaos – different outcomes, 

depending on who is the hearing officer assigned to a case.  This harms the parties to a case.  In 

addition, the public is harmed because it is excluded from the definition-forming process.  For 

these reasons, the code-defining process is the exclusive legislative prerogative of the Oakland 

City Council, which enacts ordinances after public hearings.  The ordinances give predictable 

guidance to parties and the public.  They are binding on the courts and on all departments of the 

RAP.   

The Remand Hearing Decision Committed Legal Error 

By Restricting Its Own Definition of Balcony To 

Structures That Are “Entirely” Closed To The Elements. 

 

 Returning to the RHD and its legally-impermissible definitions quoted above, the RHD 

compounded its error when it engrafted yet another restriction onto its definitions of “balcony”.  
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The RHD added a requirement that the balcony must be “entirely closed to the elements.”  The 

RHD said, at 4-5: 

  Although Ms. Amberg testified that there is a waist-high wall on one side of the 

balcony, the existence of the wall does not mean that balcony can be closed – it remains 

open to the outside.  The fact that Ms. Amberg can feel the wind in her apartment when 

the windows are open does not change the nature of the apartment itself from being a 

residential space, capable of being entirely closed to the outside elements, as opposed to 

the balcony being an outside space which cannot be entirely closed to the elements. 

 

 The RHD’s “entirely closed” definition of balcony rewrites the RHD’s own definition of 

balcony.  That rewriting is legal error for the reasons stated above.   

Additional Material Errors In the Remand Hearing Decision 

 Returning to the RHD itself, the first full paragraph on page 5 of the RHD is replete with 

error, legal and factual.  It warrants heightened scrutiny.  The first two sentences read: 

  There is no dispute about the building space square footage (13,336) and the 

deck/balcony space square footage (1,002).  There is no dispute that the 1,002 square feet 

consists of deck/balcony space. 

 

 The underscored sentence is legally and factually wrong.  The status of the 1,002 square 

feet of the property is very much in dispute.  Indeed, it is the heart of the issue for which the Rent 

Board’s Appeal Decision ordered a remand to take testimony.  The Appeal Decision clearly 

remanded the case back “for a hearing for the introduction of evidence specifically on the issue 

of whether the 1002 sq. ft. piece of the property properly falls under the ‘Elevated Decks and 

Balconies’ description as indicated by Table A.”  (Appeal Decision, at 5)   

 The paragraph on page 5 of the RHD continues: 

Table A has a specific category called “Elevated Decks and Balconies.”  The Court 

clearly and specifically stated that the Board or the Hearing Officer do not have 

discretion over how to treat each space but must apply the specific category listed on 

Table A, which determines the cost of new construction per square foot to the 

corresponding project or part of the project. 

 

The underscored sentence is legally and factually wrong.  It accuses this Board of 

committing error when it exercised discretion to remand the case for an evidentiary hearing. 

The Board did not commit error or abuse its discretion.  The Superior Court Order 

specifically and unequivocally held that its judgment “shall not limit or control in any way the 

discretion legally vested” in the Rent Board.  The Superior Court Order said: 
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 Consistent with CCP 1094.5(f), the court orders the City of Oakland Rent Board 

to reconsider the case in light of the court’s opinion and judgment.  The judgment shall 

not limit or control in any way the discretion legally vested in the respondent Board.  If 

permitted by its procedures, the Rent Board may direct the Hearing Officer to conduct a 

further hearing.  If permitted by its procedures, the Rent Board may reconsider either the 

entire matter or only the issues implicated by this order.  The court expressly does not 

direct the Rent Board to grant the petition for a Certificate of Exemption.  (Superior 

Court Order, page 15)   

 

 Consistent with the Superior Court Order, the Rent Board’s May 4, 2022 Appeal 

Decision exercised discretion and remanded “the case back for a hearing for the introduction of 

evidence specifically on the issue of whether the 1002 sq. ft. piece of property properly falls 

under the ‘Elevated Decks and Balconies’ description as indicated by Table A.”  (Appeal 

Decision, page 5)  The hearing evidence is stated above. 

 At that hearing, and in this appeal of the RHD, the burden of proof remains on the owner 

to establish that the 810 sq. ft. of balcony space “properly falls under the ‘Elevated Decks and 

Balconies’ description as indicated by Table A.”  For the reasons stated above, the owner failed 

to satisfy that burden. 

 Though not required to do so, tenants themselves affirmatively established, at the 

evidentiary hearing, that the balcony space at the property in 2014 is not “unenclosed” and 

satisfies the definition of “Floor area” in section 17.09.040 of the Planning Code, wherefore the 

810 sq. ft. of balcony space should be costed at the $127/sq. ft. rate in Table A for Apartment.   

Therefore, the rehabilitation calculation is: 

13,336 x $127 = $1,693,672.00 

810 x $127 = $102,870.00  

192 x $41.16 = $7,902.72 [construction cost of penthouse deck] 

Total = $1,804,444.72 divided by 2 = $902,222.36 

 

If the owner spent at least $902,222.36 on the construction rehabilitation project, the 

building is exempt from the Rent Ordinance.  The September 30, 2021 Hearing Decision, at 

pages 2-3, recalculated the construction expenses as being $876,800.99.  Because the owner 

failed to expend the required $902,222.36, tenants respectfully submit that the Rent Board should 

hold that the subject property has not been substantially rehabilitated.   
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Date:  October 6, 2022    Stanley L. Amberg 

 

 

  

 

 _____________________ 

4115 Kendal Way, Sleepy Hollow, NY 10591 

T: 914-238-4921, M: 914-263-7341 

stan.amberg@amberglaw.com  

       Representative for Tenants 

 

PROOF OF SERVICE 

 I declare under penalty of perjury under the laws of the State of California that on 

October 6, 2022 I served the aforementioned APPEAL and TENANTS EXPLANATION OF 

GROUNDS FOR APPEAL as follows: electronically on Angelica A. Sandoval, Fried Williams 

& Grice Connor, LLP, attorneys for Respondent/Owner Mandana Properties, LLC.; and by 

placing a copy in the United States mail with all postage or charges fully prepaid, addressed as 

follows: Angelica A. Sandoval, Fried Williams & Grice Connor, LLP, 1939 Harrison Street, 

Suite 460, Oakland, CA 94612; and Ray McFadden, Mandana Properties, LLC, 1087 Ashmount 

Avenue, Oakland, CA 94610. 
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CITY OF OAKLAND For Rent Adjustment Program dale stamp. 

RENT ADJUSTMENT PROGRAM 
250 Frank H. Ogawa Plaza, Suite 5313 

CITY OF OAKLAND 

Oakland, CA 94612-0243 
(510) 238-3721 
CA Relay Service 711 
www.oaklandca.gov/RA P 

APPEAL 

Appellant's Name 
Mari Oda D Owner ~ Tenant 

Property Address (Include Unit Number) 

3921 Harrison Street, Apt. 304, Oakland, CA 94611 

Appellant's Mailing Address (For receipt of notices) Case Number 

3921 Harrison Street, Apt. 304, Oakland, CA 94611 L 14-0065 

Date of Decision appealed 
September 14, 2022 

Name of Representative (if any) Representative's Mailing Address (For 
Stanley L. Amberg notices) 

4115 Kendal Way, Sleepy Hollow, NY 10591 

Please select your ground(s) for appeal from the list below. As part of the appeal, an explanation must 
be provided responding to each ground for which you are appealing. Each ground for appeal listed 
below includes directions as to what should be included in the explanation. 

1) There are math/clerical errors that require the Hearing Decision to be updated. (Please clearly 
explain the math/clerical errors.) 

2) Appealing the decision for one of the grounds below (required}: 

a) ~ The decision is inconsistent with OMC Chapter 8.22, Rent Board Regulations, or prior 
decisions of the Board. (In your explanation, you must identify the Ordinance section, 
Regulation or prior Board decision(s) and describe how the description is inconsistent.) 

b) lxl The decision is inconsistent with decisions issued by other Hearing Officers. (In your 
explanation, you must identify the prior inconsistent decision and explain how the decision is 
inconsistent.) 

c) 00 The decision raises a new policy issue that has not been decided by the Board. (In your 
explanation, you must provide a detailed statement of the issue and why the issue should be 
decided in your favor.) 

d) ~ The decision violates federal, state, or local law. (In your explanation, you must provide a 
detailed statement as to what law is violated.) 

e) 00 The decision is not supported by substantial evidence. (In your explanation, you must 
explain why the decision is not supported by substantial evidence found in the case record.) 

Rcvl5Cd January I 0. 2022 

000486



f) D I was denied a sufficient opportunity to present my claim or respond to the petitioner's 
claim. (In your explanation, you must describe how you were denied the chance to defend your 
claims and what evidence you would have presented. Note that a hearing is not required in every 
case. Staff may issue a decision without a hearing if sufficient facts to make the decision are not 
in dispute.) 

g) D The decision denies the Owner a fair return on the Owner's investment. (You may appeal on 
this ground only when your underlying petition was based on a fair return claim. You must specifically 
state why you have been denied a fair return and attach the calculations supporting your claim.) 

h) 00 Other. (In your explanation, you must attach a detailed explanation of your grounds for appeal.) 

Supporting documents (in addition to this form) must not exceed 25 pages, and must be received by 
the Rent Adjustment Program, along with a proof of service on the opposing party, within 15 days of 
the filing of this document Only the first 25 pages of submissions from each party will be considered by the 
Board, subject to Regulations 8.22.010(A)(4). Please number attached pages consecutively. Number of 
pages attached: ~-

• You must serve a copy of your appeal on the opposing parties, or your appeal may be dismissed. • 
I declare under penalty of perjury under the laws of the State of California that on October 6 , 20lf._, 
I placed a copy of this form, and all attached pages, in the United States mail or deposited it with a commercial 
carrier, using a service at least as expeditious as first-class mail, with all postage or charges fully prepaid, 
addressed to each opposing party as follows: 

.tiiuDJ: Angelica A. Sandoval, Fried Williams & Grice Connor, LLP 

Adda::.:. 1939 Harrison Street, Suite 460 

~lilt, :uai~ Zig Oakland, CA 94612 

lwB Ray McFadden, McFadden Properties, LLC 

Adda:H 1087 Ashmount Avenue 

~iw ~tate Zig Oakland, CA 94610 

October 6, 2022 

SIGNATURE of APPELLANT or DESIGNATED REPRESENTATIVE DATE 

Revised January I 0, 2022 
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IMPORT ANT INFORMATION: 

This Appeal must be received by the Rent Adjustment Program, 250 Frank Ogawa Plaza, Suite 
5313, Oakland, California 94612, not later than 5:00 P.M. on the 20th calendar day after the date 
the decision was mailed to you as shown on the proof of service attached to the decision. If the 
last day to file is a weekend or holiday, the time to file the document is extended to the next business 
day. 

• Appeals filed late without good cause will be dismissed. 
• You must provide all the information required, or your appeal cannot be processed and 

may be dismissed. 

• Any response to the appeal by the responding party must be received by the Rent 
Adjustment Program, along with a proof of service on appealing party, within 15 days of 
service of the service of the appeal If the party was personally served. If the responding 
party was served the appeal by mail, the party must file the response within 20 days of the 
date the appeal was mailed to them. 

• There is no form for the response, but the entire response is limited to 25 pages or less. 
• The Board will not consider new claims. All claims, except jurisdictional issues, must have been 

made in the petition, response, or at the hearing. 

• The Board will not consider new evidence at the appeal hearing without specific approval. 
• You must sign and date this form or your appeal will not be processed. 
• The entire case record is available to the Board, but sections of audio recordings that you want the 

Board to review must be pre-designated to Rent Adjustment Staff. 

Revised Janwuy I 0, 2022 
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CITY OF OAKLAND 
Department of Housing and Community Development 

 
RENT ADJUSTMENT PROGRAM 

 
Mandana Properties, LLC v. Tenants1 

 
Case No. L14-0065 

 
TENANTS EXPLANATION OF GROUNDS FOR APPEAL 

 
Introduction 

This is an appeal by tenants from the Remand Hearing Decision in Case No. L14-0065, 

dated September 14, 2022 and served by United States mail on September 20, 2022.   

Explanation of Grounds for Appeal 
 
The Owner Has the Burden of Proof. 
 

Former OMC section 8.22.030 B.1.b. expressly places on the owner the burden of proof 

and producing evidence.2  Section 8.22.030 B.1.b. states: 

“For purposes of obtaining a certificate of exemption or responding to a tenant petition by 
claiming an exemption from Chapter 8.22, Article I, the burden of proving and producing 
evidence for the exemption is on the owner.” 
 

See Fukuda v. City of Angels, (1999) 20 Cal. 4th 805; Drummey v. State Bd. of Funeral Directors, 

(1939) 13 Cal. 2d 75.  

 This is significant because, as will be shown, the owner has failed to produce and prove 

by any legally-cognizable standard or evidence that 810 square feet of the property falls under 

the Elevated Decks and Balconies description indicated by Table A.   

 
1   Formerly 525, 655 Hyde Street CNML, Properties, LLC v. Tenants. 
2   That section was effective in 2014 when the owner filed its petition for substantial rehabilitation.  It remains in 
effect for this case. 
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The Superior Court’s August 23, 2018 Order 
Is the Governing Law of the Case. 
 
 The judicial authority governing this case is the August 23, 2018 Order of the California 

Superior Court, Alameda County, in case No. RG17-862841 (“Superior Court Order”).3  The 

order and judgment are the controlling law of the case.   

The Superior Court held that, in prior proceedings in L14-0065, the Rent Board should 

have focused on the “cost of building or rehabilitating the balconies” rather than the “potential 

use of the balconies”.  The Superior Court Order said: 

 The Board misapplied OMC 8.22.030.B.2.b and the incorporated tables by 
focusing on the potential use of the balconies rather than the cost of building or 
rehabilitating the balconies. … 
 This was legal error because the Table A analysis concerns the cost of 
constructing the project or part of the project, not the potential use of the constructed 
property.  (Superior Court Order, page 13)  
 

 Critically, the Superior Court Order expressly did not direct the Rent Board to grant the 

petition for a Certificate of Exemption.  The order did not direct the Rent Board to cost the 

balconies at $41.16/sq.ft.   

To the contrary, the court ordered the Rent Board to reconsider the case in light of the 

Superior Court Order and the judgment.  The Superior Court Order specifically held that the 

court’s judgment “shall not limit or control in any way the discretion legally vested” in the Rent 

Board.  The Superior Court Order said: 

 Consistent with CCP 1094.5(f), the court orders the City of Oakland Rent Board 
to reconsider the case in light of the court’s opinion and judgment.  The judgment shall 
not limit or control in any way the discretion legally vested in the respondent Board.  If 
permitted by its procedures, the Rent Board may direct the Hearing Officer to conduct a 
further hearing.  If permitted by its procedures, the Rent Board may reconsider either 
the entire matter or only the issues implicated by this order.  The court expressly does 
not direct the Rent Board to grant the petition for a Certificate of Exemption.  (Superior 
Court Order, page 15)   
 

Proceedings in the RAP After the Superior Court Order 

 Without waiting for instructions from the Rent Board on whether to reconsider the entire 

matter or only issues implicated by the Superior Court Order, and without any notice to tenants, 

the Hearing Officer issued a Hearing Decision on September 30, 2021.  The decision granted the 

 
3   The Order is in the record of the remand evidentiary hearing. 
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petition to exempt the property from the Rent Adjustment Program as a substantially 

rehabilitated building. 

 Tenants appealed, and in an Appeal Decision dated May 4, 2022 the Rent Board vacated 

the September 30, 2021 Hearing Decision.  The Appeal Decision referenced the Superior Court 

Order’s ruling that the court’s judgment “shall not limit or control in any way the discretion 

legally vested” in the Board, and that if permitted, the Board “may direct the Hearing Officer to 

conduct a further hearing”.  (Appeal Decision, at pages 3-4)  Accordingly, the Appeal Decision 

remanded the case back “for a hearing for the introduction of evidence specifically on the issue 

of whether the 1002 sq. ft. piece of property properly falls under the ‘Elevated Decks and 

Balconies’ description as indicated by Table A.”  (Appeal Decision, page 5) 

The Remand Evidentiary Hearing 

 The remand hearing was held on June 29, 2022.  The parties (owner and tenants) 

introduced written evidence and live (via Zoom) testimony.   

 The property at issue in the hearing comprises 15 apartment balconies and one penthouse 

deck.  The total area of the balconies and the deck is 1002 square feet.   

Without prejudice, tenants accepted, at the hearing, that the penthouse deck may be 

costed at $41.16/sq. ft.  The dispute was thus narrowed to determining the Table A cost status of 

the 15 balconies whose total area is 810 square feet.4   

 Both parties introduced sworn transcript testimony by Martin Gallagher.  He was the 

contractor who, in 2014, did the rehabilitation construction work on the property.  He testified 

that the actual 2014 cost of rehabilitating the balconies was $180,000.   

Q: Am I correct that the total that was charged by you for the construction of the 
balconies in the 15 apartments, including engineers and architects, was 
$180,000? 

A: That is correct.5   
 

That $180,000 cost of rehabilitating the balconies was a full 20% of the entire 

$876,800.99 spent on the rehabilitation project.  $180,000 divided by the 810 sq. ft. of total 

balcony space yields an actual balcony rehabilitation cost of $222.22 per sq. ft.   

 
4   May 29, 2015 Hearing Decision in Case L14-0065, page 5 “Square Footage”. 
5   Gallagher testimony to the present Hearing Officer on January 13, 2017 in Case L15-0073.  Hereinafter 
“Gallagher January 13, 2017”, at 22:18-22. 
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This is relevant evidence that the proper Table A cost for the 810 square feet of balcony 

area is $127 per square foot rather than $41.16.  It is relevant evidence because the Superior 

Court Order specifically said it is proper to focus on the “cost of building or rehabilitating the 

balconies.”  The Superior Court Order said:  

The Board misapplied OMC 8.22.030.B.2.b and the incorporated tables by 
focusing on the potential use of the balconies rather than the cost of building or 
rehabilitating the balconies. (Order, at 13:12-13; emphasis added) 
 

 Mr. Gallagher testified to the reason why the cost to rehabilitate the balconies was 

high.  The solid walls and floors of the balconies had become rotted, weak and had to be 

replaced. 

[E]ach balcony had to get new joists plus new posts to support the balcony 
above because of the design of the old balconies run into the house.  And instead 
of disturbing the tenants, we had the engineer come up with a new solution by 
adding to it and then only adding structural supports to the foundation below that 
would support the balconies without having to go in and open up all the ceilings 
inside the apartments. … Everyone would have to move out. We would have to 
take off all of the ceilings, take out the walls, take out the blocks, and redo 
everything in order to get the cantilever correctly. (Gallagher testimony at original 
hearing of L14-0065, April 27, 2015, 39:27 – 40:11 (MCF 20:27 – 21:11))  

 
Q: What work did you do on the construction of the balconies? 
A: They were almost completely rebuilt, reengineered with new structural 

foundations, structural seepings, and pretty much 15 new balconies.   
Q: Why were the balconies rebuilt? 
A: They were rebuilt because when we removed the stucco around the 

windows and doors we noticed that there was dry rot in some of the 
balconies, so with that, we had to do an investigation to trace the rot.  And 
once we traced the rot, then we realized that the entire balconies they 
needed to be replaced. (Gallagher, January 13, 2017 at 22:23 – 24:9.) 
 

The Remand Hearing Decision’s Failure 
To Consider the Cost To Rehabilitate the Balconies Is An Error of Law. 
 

The September 14, 2022 Remand Hearing Decision (from which this appeal is taken) did 

not mention or discuss, and therefore gave no weight to, this evidence of the actual 2014 

rehabilitation cost and the reason for it.  Respectfully, that omission was an error of law.  It was 
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an error of law because the Superior Court Order specifically said it is necessary to focus on the 

“cost of building or rehabilitating the balconies.”  The Superior Court Order said:  

The Board misapplied OMC 8.22.030.B.2.b and the incorporated tables by 
focusing on the potential use of the balconies rather than the cost of building or 
rehabilitating the balconies. (Order, at 13:12-13; emphasis added) 
 

Evidence At the Remand Hearing 
About the Physical Structure of the Balconies in 2014 
 
 Turning next to the live testimony at the June 29, 2022 remand hearing, Ms. Susan Spott 

testified for the owner.  She admitted she did not see any of the balconies of the property in 2014 

when the rehabilitation of the property was carried out. (Hearing recording, at 1:07:53 – 1:07:56)  

Ms. Julie Amberg testified for the tenants.  She now lives at the property.  She lived at the 

property in 2014 and knows the structure of the balconies when they were rehabilitated in 2014. 

 Ms. Spott testified to her understanding of what constituted apartment space.  (Hearing 

recording, at 53:28 – 53:50)  But, she admitted that was her own personal understanding. 

“So when I think of an apartment, that’s what I think of.”  (Hearing recording, at 53:54)   
 
Notably, Ms. Spott did not rely on or refer to any definition of “apartment” in the 

Oakland, CA Planning Code or in the Oakland, CA Buildings Maintenance Code.  Nor could 

she.  Neither “apartment” nor “balcony” is defined in Oakland’s Buildings Maintenance Code 

or Oakland’s Planning Code.   

 Next, Ms. Spott referred to and relied on the definition of “Floor area” in section 

17.09.040 of the Planning Code. (Hearing recording, at 56:27 – 57:04)  That definition states: 

2.  "Floor area," for all projects with one or two dwelling units on a lot, means the total 
square footage of all levels of all buildings on the lot.  Levels shall be measured 
horizontally from the outside surface of exterior walls and supporting columns.  The 
amount of floor area in each building shall be determined by the following criteria: 

a. Floor area shall include all enclosed shafts, including stairwells, ventilation 
shafts and similar vertical shafts; the floor area of such shafts shall consist of 
the horizontal projection into the shaft of surrounding floor area; and 

b. Floor area shall not include: 
i. Unenclosed living areas such as balconies, decks and porches; 
ii. Carports that are unenclosed on two (2) or more sides; 
iii. Up to four hundred forty (440) square feet within an attached or 

detached garage or carport that is enclosed on three (3) or more sides; 
iv. Nonhabitable accessory structures of less than one hundred twenty 

(120) square feet; 
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v. Attics and basements, as defined in the Oakland Planning Code, that 
do not qualify as a story; and 

vi. Finished and unfinished understories and basements if the height 
from finished grade at the exterior perimeter of the building to the 
finish floor elevation above is six (6) feet or less for at least fifty 
percent (50%) of the perimeter and does not exceed twelve (12) feet 
above grade at any point.   

 
 Under that definition, the total square footage of the floor area of the property would 

include the 810 square feet of balconies unless they were “unenclosed” and thus excluded by 

sub-section b.i. 

 Significantly, Ms. Spott did not (and could not) testify whether the balconies at the 

property were or were not “unenclosed” in 2014 when the balcony rehabilitation work was 

performed.  She had not seen the balconies in 2014. 

Q Ms. Spott, it’s certainly true, is it not, that in 2014 you did not see any of the so-called 
balconies on this property, correct?  

A That is true. (Hearing recording, at 1:07:54 -- 1:07:56)  
 

 Ms. Amberg, however, lived in the property in 2014 and knew the structure of the 

balconies.  She testified to the physical structure of the balconies, live (via Zoom), under oath at 

the June 29, 2022 remand hearing.  She testified that the balconies were not “unenclosed”.  The 

balconies had a ceiling and four solid walls.  The rear wall was the wall of the building itself.  

Left and right side walls extended from floor to ceiling.  Standing on the balcony, facing out, 

there was a partial wall.  It was not a railing with slats.  It was a full wall, constructed of beams 

and covered with the same materials as the other walls. 

 Being enclosed, the balconies satisfied the definition of “Floor area” in section 17.09.040 

of the Planning Code.   

Ms. Amberg’s testimony about the physical structure of the balconies is relevant.  It is 

specifically authorized by the Superior Court Order.  The Order specifically permitted focus on 

the “physical structure” of the balconies. 

As a matter of statutory construction, the City must apply Table A to 
projects or parts of projects based on whether the Description reasonably 
describes the physical structure to be constructed. (Order, at 13:1-3; emphasis 
added) 
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Lest the Rent Board doubt Ms. Amberg’s testimony “reasonably describes the physical 

structure” of the balcony space, the full testimony of Ms. Amberg at the June 29, 2022 hearing is 

presented below.   

Direct Examination Questions by Tenant Representative:  
 
Q I want to ask you a question or two about the balcony on your apartment. [1:37:45] 
 Did that balcony have walls such that as you were walking into the balcony there was a 

wall to the left, the right and straight ahead of you, with the wall extending about up to 
your waist or thereabout? [1:38:16] 

A Yes.  And the side walls are from floor to ceiling, the left and right, and there is a full 
ceiling over there. [1:38.32] 

Q One other question, just to clarify, did the balcony have an electric outlet? [1:38:47] 
A It did and it does on one of those side walls. [1:39:04] 
 
Cross Examination Questions by Owner Representative Angelica Sandoval, and Questions by 
the Hearing Officer  
 
Q When you are outside on the balcony, do you feel the elements? [1:39:32] 
A The same way I would if I am in the rest of my apartment with the window open. 

[1:39:40] 
Q So when you are outside on the balcony do you feel air? [1:39:46] 
A Yes and I feel air throughout the building. [1:39:51] 
Q And if it is raining and if it is windy, you will feel the rain and wind, correct? [1:39:56] 
A No.  I will not feel the rain on parts of the balcony because there is a ceiling and walls. 

[1:40:04] 
Q But, you will feel the wind? [1:40:06] 
A You know, the same as I would if my window is open, or something like that. [1:40:11] 
Q But, when you … in particular my question is when you are out on the balcony, do you 

feel the wind? [1:40:16] 
A I might. [1:40:19] 
Q If it is windy, would you feel the wind? [1:40:24] 
A Probably, depending on where I am standing. [1:40:29] 
Q When you are inside your unit, you will feel the wind if the window is open, correct? 

[1:40:38] 
A Well the whole thing is part of my unit, so I don’t know what you mean. [1:40:46] 
Q When you are inside your unit … 
A I’m inside partly when I’m on the balcony because it has walls and a ceiling. [1:40:53] 
Q But you will feel the wind? [1:41:00] 
A Yes, if I am standing in a certain place, perhaps.  Just as I would if I am standing near a 

window or even farther in from a window, it can get pretty windy. [1:41:14] 
Q How do you exit from the inside of your space into the balcony? Is there a door? 

[1:41:20] 
A There is a sliding door just as there is a sliding door into my bathroom. [1:41:25] 
Q Is the balcony fully enclosed with walls? 1:41:35] 
A What do you mean by fully enclosed? [1:41:39] 
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Q Is it enclosed in a way that you would not feel the elements? [1:41:45] 
A Well, yes, the same way as if I’m in a part of my apartment that has windows, I would 

feel or not feel the elements. [1:42:00] 
Q by Hearing Officer: So do you have window on the balcony? [1:42:03] 
A The sliding door that I referred to, which I also have a sliding door to my bathroom and 

closets, is a window also.  [1:42:18] 
Q by Hearing Officer: I don’t understand.  When you are standing outside on the balcony, there 

is no wall in front of you if you are facing out, right? [1:42:31] 
A There is a partial wall. [1:42:31] 
Q by Hearing Officer: Like a pony wall like the railing, right? [1:42:35] 
A No.  It is a wall.  It is a full wall, not like slat railing or balustrade or anything. [1:42:51]  
Q by Ms. Sandoval: Are you familiar with the planning code? [1:42:53] 
A What planning code? [1:42:55] 
Q Oakland planning code. [1:42;57] 
A Only from this hearing. [1:43:03] 
Q What do you do as a profession? [1:43:06] 
A I am a social worker. [1:43:10] 
Q Are you familiar with the definition of a wall as would be stated in Oakland Building and 

Planning Code? [1:43:17] 
A I don’t know the specific definition, but I also observed part of the construction and it 

seems to me that what I call that, this wall on the other side, it has gotten beams and 
whatever else makes up a wall, and it is covered by the same stuff that all the other walls 
are covered with. [1:43:51]  

Q Are you familiar with the definition of a railing as stated in Oakland Building and 
Planning Code? [ 

A No.  
Ms Sandoval: No further questions. [1:44:01]  No further witnesses. [1:44:25] 
 

 Assuming (as did Ms. Spott) that the definition of “Floor area” in the Planning Code is a 

determinant of whether the 810 sq. ft. of balcony space properly falls under the ‘Elevated Decks 

and Balconies’ description indicated by Table A, the testimony of Ms. Amberg establishes that 

the balconies were not “unenclosed”.  They had walls and a ceiling.  They are not excluded from 

“Floor area”.  Her testimony is the only evidence of the actual structure of the balconies in 2014.  

Her testimony establishes that the actual physical structure of 810 sq. ft. of balcony area falls 

within the definition of a dwelling’s “Floor area” and thus falls within the “Apartment” category 

of Table A.   

 Owner’s witness, Ms. Spott did not, and could not, testify to the structure of the balconies 

in 2014.  Thus, the owner failed to satisfy its burden to prove that the balcony space falls under 

the ‘Elevated Decks and Balconies’ description indicated by Table A.   
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The Remand Hearing Decision Erred As A Matter of Law 
By Engrafting Onto the Definition of “Floor area” 
A Requirement That The Balconies Must Be “Entirely Closed”. 
 
 The September 14, 2022 Remand Hearing Decision (“RHD” from which this appeal is 

taken) committed an error of law with respect to the definition of “Floor area” in section 

17.09.040 of the Planning Code.  The RHD engrafted, onto the definition, a requirement that the 

balconies must be “entirely closed to the elements.”  The RHD said, at 4-5: 

  Although Ms. Amberg testified that there is a waist-high wall on one side of the 
balcony, the existence of the wall does not mean that balcony can be closed – it remains 
open to the outside.  The fact that Ms. Amberg can feel the wind in her apartment when 
the windows are open does not change the nature of the apartment itself from being a 
residential space, capable of being entirely closed to the outside elements, as opposed to 
the balcony being an outside space which cannot be entirely closed to the elements. 
 

 A hearing officer is not authorized to amend definitions for the relevant codes.  

Formulating definitions is the legislative authority and responsibility of the Oakland City 

Council.  The City Council exercises that authority and responsibility by enacting Ordinances.  

The Ordinances are enacted after allowing hearings and public comment.   

 For example, on January 10, 2022 the City Council passed Ordinance No. 13677 which 

amended the definitions in section 17.09.040 of the Planning Code to redefine “Secondary 

Accessory Dwelling Unit”.  The legislative process and history for Ordinance No. 13677 is at 

City of Oakland - File #: 21-0829 (legistar.com)   

 In this appeal, the Rent Board should therefore disregard the “entirely closed” 

requirement that was impermissibly added by the RHD.  When the “entirely closed” requirement 

is not imposed, the exclusion of sub-section b.i. is not applicable, and the 810 square feet of 

balcony area falls within the definition of section 17.09.040 of the Planning Code, and is 

included in the “Floor area” of the dwelling.  Thus included, the 810 square feet of balcony area 

are properly costed as “Apartment” in Table A at the rate of $127 per square foot.   

The Remand Hearing Decision Erred As a Matter of Law 
By Adopting Ms. Spott’s Personal Definitions of Apartment and Balcony. 
 
 Ms. Spott testified to her understanding of what constituted apartment space.  (Hearing 

recording, at 53:28 – 53:50)  But, she admitted that was her own personal understanding. 

“So when I think of an apartment, that’s what I think of.”  (Hearing recording, at 53:54)   
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 The RHD referred to Ms. Spott’s own, personal definitions of balcony space and 

apartment space.  (RHD, at 3)  However, the RHD failed to acknowledge there is no definition of 

either “balcony” or “apartment” in the building code or in the planning code.   

 The RHD seized on Ms. Spott’s personal definitions to formulate definitions of 

deck/balcony space and apartment space.  The RHD said: 

  The testimony of the witnesses established that the deck/balcony space is an 
outdoor space and different from an apartment space.  The apartment space can be 
entirely closed to outside elements if windows and doors are closed; it has heating, 
plumbing, and electricity.  The deck/balcony space is open to the outside, cannot be 
closed, there is no heat; it is not a residential space but an outdoor space exposed to 
outside elements.  (RHD, at 4) 
 

 Respectfully, that is an error of law, and is against public policy.   

 It is an error of law because, as with an amendment to a code definition, neither witnesses 

nor hearing officers are authorized to formulate entire definitions for the relevant codes.  

Formulating definitions is the legislative authority and responsibility of the Oakland City 

Council.  The City Council exercises that authority and responsibility by enacting Ordinances.  

The Ordinances are enacted after allowing hearings and public comment.   

 Sound public policy supports the prohibition against individuals and hearing officers, on 

their own, defining what constitutes an apartment or a balcony.  Neither one – witness nor 

hearing officer – can create precedent binding on other hearing officers.  Different hearing 

officers may formulate differing definitions.  This can lead to chaos – different outcomes, 

depending on who is the hearing officer assigned to a case.  This harms the parties to a case.  In 

addition, the public is harmed because it is excluded from the definition-forming process.  For 

these reasons, the code-defining process is the exclusive legislative prerogative of the Oakland 

City Council, which enacts ordinances after public hearings.  The ordinances give predictable 

guidance to parties and the public.  They are binding on the courts and on all departments of the 

RAP.   

The Remand Hearing Decision Committed Legal Error 
By Restricting Its Own Definition of Balcony To 
Structures That Are “Entirely” Closed To The Elements. 
 
 Returning to the RHD and its legally-impermissible definitions quoted above, the RHD 

compounded its error when it engrafted yet another restriction onto its definitions of “balcony”.  
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The RHD added a requirement that the balcony must be “entirely closed to the elements.”  The 

RHD said, at 4-5: 

  Although Ms. Amberg testified that there is a waist-high wall on one side of the 
balcony, the existence of the wall does not mean that balcony can be closed – it remains 
open to the outside.  The fact that Ms. Amberg can feel the wind in her apartment when 
the windows are open does not change the nature of the apartment itself from being a 
residential space, capable of being entirely closed to the outside elements, as opposed to 
the balcony being an outside space which cannot be entirely closed to the elements. 
 

 The RHD’s “entirely closed” definition of balcony rewrites the RHD’s own definition of 

balcony.  That rewriting is legal error for the reasons stated above.   

Additional Material Errors In the Remand Hearing Decision 

 Returning to the RHD itself, the first full paragraph on page 5 of the RHD is replete with 

error, legal and factual.  It warrants heightened scrutiny.  The first two sentences read: 

  There is no dispute about the building space square footage (13,336) and the 
deck/balcony space square footage (1,002).  There is no dispute that the 1,002 square feet 
consists of deck/balcony space. 
 

 The underscored sentence is legally and factually wrong.  The status of the 1,002 square 

feet of the property is very much in dispute.  Indeed, it is the heart of the issue for which the Rent 

Board’s Appeal Decision ordered a remand to take testimony.  The Appeal Decision clearly 

remanded the case back “for a hearing for the introduction of evidence specifically on the issue 

of whether the 1002 sq. ft. piece of the property properly falls under the ‘Elevated Decks and 

Balconies’ description as indicated by Table A.”  (Appeal Decision, at 5)   

 The paragraph on page 5 of the RHD continues: 

Table A has a specific category called “Elevated Decks and Balconies.”  The Court 
clearly and specifically stated that the Board or the Hearing Officer do not have 
discretion over how to treat each space but must apply the specific category listed on 
Table A, which determines the cost of new construction per square foot to the 
corresponding project or part of the project. 
 
The underscored sentence is legally and factually wrong.  It accuses this Board of 

committing error when it exercised discretion to remand the case for an evidentiary hearing. 

The Board did not commit error or abuse its discretion.  The Superior Court Order 

specifically and unequivocally held that its judgment “shall not limit or control in any way the 

discretion legally vested” in the Rent Board.  The Superior Court Order said: 
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 Consistent with CCP 1094.5(f), the court orders the City of Oakland Rent Board 
to reconsider the case in light of the court’s opinion and judgment.  The judgment shall 
not limit or control in any way the discretion legally vested in the respondent Board.  If 
permitted by its procedures, the Rent Board may direct the Hearing Officer to conduct a 
further hearing.  If permitted by its procedures, the Rent Board may reconsider either the 
entire matter or only the issues implicated by this order.  The court expressly does not 
direct the Rent Board to grant the petition for a Certificate of Exemption.  (Superior 
Court Order, page 15)   
 

 Consistent with the Superior Court Order, the Rent Board’s May 4, 2022 Appeal 

Decision exercised discretion and remanded “the case back for a hearing for the introduction of 

evidence specifically on the issue of whether the 1002 sq. ft. piece of property properly falls 

under the ‘Elevated Decks and Balconies’ description as indicated by Table A.”  (Appeal 

Decision, page 5)  The hearing evidence is stated above. 

 At that hearing, and in this appeal of the RHD, the burden of proof remains on the owner 

to establish that the 810 sq. ft. of balcony space “properly falls under the ‘Elevated Decks and 

Balconies’ description as indicated by Table A.”  For the reasons stated above, the owner failed 

to satisfy that burden. 

 Though not required to do so, tenants themselves affirmatively established, at the 

evidentiary hearing, that the balcony space at the property in 2014 is not “unenclosed” and 

satisfies the definition of “Floor area” in section 17.09.040 of the Planning Code, wherefore the 

810 sq. ft. of balcony space should be costed at the $127/sq. ft. rate in Table A for Apartment.   

Therefore, the rehabilitation calculation is: 

13,336 x $127 = $1,693,672.00 
810 x $127 = $102,870.00  
192 x $41.16 = $7,902.72 [construction cost of penthouse deck] 
Total = $1,804,444.72 divided by 2 = $902,222.36 
 

If the owner spent at least $902,222.36 on the construction rehabilitation project, the 

building is exempt from the Rent Ordinance.  The September 30, 2021 Hearing Decision, at 

pages 2-3, recalculated the construction expenses as being $876,800.99.  Because the owner 

failed to expend the required $902,222.36, tenants respectfully submit that the Rent Board should 

hold that the subject property has not been substantially rehabilitated.   
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Date:  October 6, 2022    Stanley L. Amberg 
 
 
  
 
 _____________________ 

4115 Kendal Way, Sleepy Hollow, NY 10591 
T: 914-238-4921, M: 914-263-7341 
stan.amberg@amberglaw.com  

       Representative for Tenants 
 

PROOF OF SERVICE 
 I declare under penalty of perjury under the laws of the State of California that on 
October 6, 2022 I served the aforementioned APPEAL and TENANTS EXPLANATION OF 
GROUNDS FOR APPEAL as follows: electronically on Angelica A. Sandoval, Fried Williams 
& Grice Connor, LLP, attorneys for Respondent/Owner Mandana Properties, LLC.; and by 
placing a copy in the United States mail with all postage or charges fully prepaid, addressed as 
follows: Angelica A. Sandoval, Fried Williams & Grice Connor, LLP, 1939 Harrison Street, 
Suite 460, Oakland, CA 94612; and Ray McFadden, Mandana Properties, LLC, 1087 Ashmount 
Avenue, Oakland, CA 94610. 
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CITY OF OAKLAND 
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(510) 238-3721 
CA Relay Service 71 I 
w,vw.oaklandca.gov/RAP 

APPEAL 

Appellant's Name 
Todd McMahon D Owner ~ Tenant 

Property Address (Include Unit Number) 

3921 Harrison Street, Apt. 304, Oakland, CA 94611 

Appellant's Mailing Address (For receipt of notices) Case Number 

3921 Harrison Street, Apt. 304, Oakland, CA 94611 L14-0065 

Date of Decision appealed 
September 14, 2022 

Name of Representative (if any) Representative's Mailing Address (For 

Stanley L. Amberg notices) 
4115 Kendal Way, Sleepy Hollow, NY 10591 

Please select your ground(s) for appeal from the list below. As part of the appeal, an explanation must 
be provided responding to each ground for which you are appealing. Each ground for appeal listed 
below includes directions as to what should be included in the explanation. 

1) There are math/clerical errors that require the Hearing Decision to be updated. (Please clearly 
explain the math/clerical errors.) 

2) Appealing the decision for one of the grounds below (required): 

a) 00 The decision is inconsistent with OMC Chapter 8.22, Rent Board Regulations, or prior 
decisions of the Board. (In your explanation, you must identify the Ordinance section, 
Regulation or prior Board decision(s) and describe how the description is inconsistent.) 

b) @ The decision is inconsistent with decisions issued by other Hearing Officers. (In your 
explanation, you must identify the prior inconsistent decision and explain how the decision is 
inconsistent.) 

c) 00 The decision raises a new policy issue that has not been decided by the Board. (In your 
explanation, you must provide a detailed statement of the issue and why the issue should be 
decided in your favor.) 

d) ~ The decision violates federal, state, or local law. (In your explanation, you must provide a 
detailed statement as to what law is violated.) 

e) 00 The decision is not supported by substantial evidence. (In your explanation, you must 
explain why the decision is not supported by substantial evidence found in the case record.) 

Rtvr.scd January I 0, 2022 
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f) D I was denied a sufficient opportunity to present my claim or respond to the petitioner's 
claim. (In your explanation, you must describe how you were denied the chance to defend your 
claims and what evidence you would have presented. Note that a hearing is not required in every 
case. Staff may issue a decision without a hearing if sufficient facts to make the decision are not 
in dispute.) 

g) □ The decision denies the Owner a fair return on the Owner's investment. (You may appeal on 
this ground only when your underlying petition was based on a fair return daim. You must specifically 
state why you have been denied a fair return and attach the calculations supporting your claim.) 

h) 00 Other. (In your explanation, you must attach a detailed explanation of your grounds for appeal.) 

Supporting documents (in addition to this form) must not exceed 25 pages, and must be received by 
the Rent Adjustment Program, along with a proof of service on the opposing party, within 15 days of 
the filing of this document Only the first 25 pages of submissions from each party will be considered by the 
Board, subject to Regulations 8.22.01 0(A)(4 ). Please number attached pages consecutively. Number of 
pages attached: _13_. 

• You must serve a copy of your appeal on the opposing parties, or your appeal may be dismissed. • 
I declare under penalty of perjury under the laws of the State of California that on October 6 , 20~. 
I placed a copy of this form, and all attached pages, in the United States mail or deposited it with a commercial 
carrier, using a service at least as expeditious as first-class mail, with all postage or charges fully prepaid, 
addressed to each opposing party as follows: 

~ Angelica A. Sandoval, Fried Williams & Grice Connor, LLP 

Add~&& 1939 Harrison Street, Suite 460 

i;illt Slillil Zig Oakland, CA 94612 

twm: Ray McFadden, McFadden Properties, LLC 
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October 6, 2022 
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Revised January I 0, 2022 
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IMPORT ANT INFORMATION: 

This Appeal must be received by the Rent Adjustment Program, 250 Frank Ogawa Plaza, Suite 
5313, Oakland, California 94612, not later than 5:00 P.M. on the 20th calendar day after the date 
the decision was mailed to you as shown on the proof of service attached to the decision. If the 
last day to file is a weekend or holiday, the time to file the document is extended to the next business 
day. 

• Appeals filed late without good cause will be dismissed. 
• You must provide all the information required, or your appeal cannot be processed and 

may be dismissed. 
• Any response to the appeal by the responding party must be received by the Rent 

Adjustment Program, along with a proof of service on appealing party, within 15 days of 
service of the service of the appeal if the party was personally served. If the responding 
party was served the appeal by mail, the party must file the response within 20 days of the 
date the appeal was mailed to them. 

• There is no form for the response, but the entire response is limited to 25 pages or less. 
• The Board will not consider new claims. All claims, except jurisdictional issues, must have been 

made in the petition, response, or at the hearing. 
• The Board will not consider new evidence at the appeal hearing without specific approval. 
• You must sign and date this form or your appeal will not be processed. 
• The entire case record is available to the Board, but sections of audio recordings that you want the 

Board to review must be pre-designated to Rent Adjustment Staff. 

Revised January I 0, 2022 
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CITY OF OAKLAND 
Department of Housing and Community Development 

 
RENT ADJUSTMENT PROGRAM 

 
Mandana Properties, LLC v. Tenants1 

 
Case No. L14-0065 

 
TENANTS EXPLANATION OF GROUNDS FOR APPEAL 

 
Introduction 

This is an appeal by tenants from the Remand Hearing Decision in Case No. L14-0065, 

dated September 14, 2022 and served by United States mail on September 20, 2022.   

Explanation of Grounds for Appeal 
 
The Owner Has the Burden of Proof. 
 

Former OMC section 8.22.030 B.1.b. expressly places on the owner the burden of proof 

and producing evidence.2  Section 8.22.030 B.1.b. states: 

“For purposes of obtaining a certificate of exemption or responding to a tenant petition by 
claiming an exemption from Chapter 8.22, Article I, the burden of proving and producing 
evidence for the exemption is on the owner.” 
 

See Fukuda v. City of Angels, (1999) 20 Cal. 4th 805; Drummey v. State Bd. of Funeral Directors, 

(1939) 13 Cal. 2d 75.  

 This is significant because, as will be shown, the owner has failed to produce and prove 

by any legally-cognizable standard or evidence that 810 square feet of the property falls under 

the Elevated Decks and Balconies description indicated by Table A.   

 
1   Formerly 525, 655 Hyde Street CNML, Properties, LLC v. Tenants. 
2   That section was effective in 2014 when the owner filed its petition for substantial rehabilitation.  It remains in 
effect for this case. 
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The Superior Court’s August 23, 2018 Order 
Is the Governing Law of the Case. 
 
 The judicial authority governing this case is the August 23, 2018 Order of the California 

Superior Court, Alameda County, in case No. RG17-862841 (“Superior Court Order”).3  The 

order and judgment are the controlling law of the case.   

The Superior Court held that, in prior proceedings in L14-0065, the Rent Board should 

have focused on the “cost of building or rehabilitating the balconies” rather than the “potential 

use of the balconies”.  The Superior Court Order said: 

 The Board misapplied OMC 8.22.030.B.2.b and the incorporated tables by 
focusing on the potential use of the balconies rather than the cost of building or 
rehabilitating the balconies. … 
 This was legal error because the Table A analysis concerns the cost of 
constructing the project or part of the project, not the potential use of the constructed 
property.  (Superior Court Order, page 13)  
 

 Critically, the Superior Court Order expressly did not direct the Rent Board to grant the 

petition for a Certificate of Exemption.  The order did not direct the Rent Board to cost the 

balconies at $41.16/sq.ft.   

To the contrary, the court ordered the Rent Board to reconsider the case in light of the 

Superior Court Order and the judgment.  The Superior Court Order specifically held that the 

court’s judgment “shall not limit or control in any way the discretion legally vested” in the Rent 

Board.  The Superior Court Order said: 

 Consistent with CCP 1094.5(f), the court orders the City of Oakland Rent Board 
to reconsider the case in light of the court’s opinion and judgment.  The judgment shall 
not limit or control in any way the discretion legally vested in the respondent Board.  If 
permitted by its procedures, the Rent Board may direct the Hearing Officer to conduct a 
further hearing.  If permitted by its procedures, the Rent Board may reconsider either 
the entire matter or only the issues implicated by this order.  The court expressly does 
not direct the Rent Board to grant the petition for a Certificate of Exemption.  (Superior 
Court Order, page 15)   
 

Proceedings in the RAP After the Superior Court Order 

 Without waiting for instructions from the Rent Board on whether to reconsider the entire 

matter or only issues implicated by the Superior Court Order, and without any notice to tenants, 

the Hearing Officer issued a Hearing Decision on September 30, 2021.  The decision granted the 

 
3   The Order is in the record of the remand evidentiary hearing. 
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petition to exempt the property from the Rent Adjustment Program as a substantially 

rehabilitated building. 

 Tenants appealed, and in an Appeal Decision dated May 4, 2022 the Rent Board vacated 

the September 30, 2021 Hearing Decision.  The Appeal Decision referenced the Superior Court 

Order’s ruling that the court’s judgment “shall not limit or control in any way the discretion 

legally vested” in the Board, and that if permitted, the Board “may direct the Hearing Officer to 

conduct a further hearing”.  (Appeal Decision, at pages 3-4)  Accordingly, the Appeal Decision 

remanded the case back “for a hearing for the introduction of evidence specifically on the issue 

of whether the 1002 sq. ft. piece of property properly falls under the ‘Elevated Decks and 

Balconies’ description as indicated by Table A.”  (Appeal Decision, page 5) 

The Remand Evidentiary Hearing 

 The remand hearing was held on June 29, 2022.  The parties (owner and tenants) 

introduced written evidence and live (via Zoom) testimony.   

 The property at issue in the hearing comprises 15 apartment balconies and one penthouse 

deck.  The total area of the balconies and the deck is 1002 square feet.   

Without prejudice, tenants accepted, at the hearing, that the penthouse deck may be 

costed at $41.16/sq. ft.  The dispute was thus narrowed to determining the Table A cost status of 

the 15 balconies whose total area is 810 square feet.4   

 Both parties introduced sworn transcript testimony by Martin Gallagher.  He was the 

contractor who, in 2014, did the rehabilitation construction work on the property.  He testified 

that the actual 2014 cost of rehabilitating the balconies was $180,000.   

Q: Am I correct that the total that was charged by you for the construction of the 
balconies in the 15 apartments, including engineers and architects, was 
$180,000? 

A: That is correct.5   
 

That $180,000 cost of rehabilitating the balconies was a full 20% of the entire 

$876,800.99 spent on the rehabilitation project.  $180,000 divided by the 810 sq. ft. of total 

balcony space yields an actual balcony rehabilitation cost of $222.22 per sq. ft.   

 
4   May 29, 2015 Hearing Decision in Case L14-0065, page 5 “Square Footage”. 
5   Gallagher testimony to the present Hearing Officer on January 13, 2017 in Case L15-0073.  Hereinafter 
“Gallagher January 13, 2017”, at 22:18-22. 
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This is relevant evidence that the proper Table A cost for the 810 square feet of balcony 

area is $127 per square foot rather than $41.16.  It is relevant evidence because the Superior 

Court Order specifically said it is proper to focus on the “cost of building or rehabilitating the 

balconies.”  The Superior Court Order said:  

The Board misapplied OMC 8.22.030.B.2.b and the incorporated tables by 
focusing on the potential use of the balconies rather than the cost of building or 
rehabilitating the balconies. (Order, at 13:12-13; emphasis added) 
 

 Mr. Gallagher testified to the reason why the cost to rehabilitate the balconies was 

high.  The solid walls and floors of the balconies had become rotted, weak and had to be 

replaced. 

[E]ach balcony had to get new joists plus new posts to support the balcony 
above because of the design of the old balconies run into the house.  And instead 
of disturbing the tenants, we had the engineer come up with a new solution by 
adding to it and then only adding structural supports to the foundation below that 
would support the balconies without having to go in and open up all the ceilings 
inside the apartments. … Everyone would have to move out. We would have to 
take off all of the ceilings, take out the walls, take out the blocks, and redo 
everything in order to get the cantilever correctly. (Gallagher testimony at original 
hearing of L14-0065, April 27, 2015, 39:27 – 40:11 (MCF 20:27 – 21:11))  

 
Q: What work did you do on the construction of the balconies? 
A: They were almost completely rebuilt, reengineered with new structural 

foundations, structural seepings, and pretty much 15 new balconies.   
Q: Why were the balconies rebuilt? 
A: They were rebuilt because when we removed the stucco around the 

windows and doors we noticed that there was dry rot in some of the 
balconies, so with that, we had to do an investigation to trace the rot.  And 
once we traced the rot, then we realized that the entire balconies they 
needed to be replaced. (Gallagher, January 13, 2017 at 22:23 – 24:9.) 
 

The Remand Hearing Decision’s Failure 
To Consider the Cost To Rehabilitate the Balconies Is An Error of Law. 
 

The September 14, 2022 Remand Hearing Decision (from which this appeal is taken) did 

not mention or discuss, and therefore gave no weight to, this evidence of the actual 2014 

rehabilitation cost and the reason for it.  Respectfully, that omission was an error of law.  It was 
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an error of law because the Superior Court Order specifically said it is necessary to focus on the 

“cost of building or rehabilitating the balconies.”  The Superior Court Order said:  

The Board misapplied OMC 8.22.030.B.2.b and the incorporated tables by 
focusing on the potential use of the balconies rather than the cost of building or 
rehabilitating the balconies. (Order, at 13:12-13; emphasis added) 
 

Evidence At the Remand Hearing 
About the Physical Structure of the Balconies in 2014 
 
 Turning next to the live testimony at the June 29, 2022 remand hearing, Ms. Susan Spott 

testified for the owner.  She admitted she did not see any of the balconies of the property in 2014 

when the rehabilitation of the property was carried out. (Hearing recording, at 1:07:53 – 1:07:56)  

Ms. Julie Amberg testified for the tenants.  She now lives at the property.  She lived at the 

property in 2014 and knows the structure of the balconies when they were rehabilitated in 2014. 

 Ms. Spott testified to her understanding of what constituted apartment space.  (Hearing 

recording, at 53:28 – 53:50)  But, she admitted that was her own personal understanding. 

“So when I think of an apartment, that’s what I think of.”  (Hearing recording, at 53:54)   
 
Notably, Ms. Spott did not rely on or refer to any definition of “apartment” in the 

Oakland, CA Planning Code or in the Oakland, CA Buildings Maintenance Code.  Nor could 

she.  Neither “apartment” nor “balcony” is defined in Oakland’s Buildings Maintenance Code 

or Oakland’s Planning Code.   

 Next, Ms. Spott referred to and relied on the definition of “Floor area” in section 

17.09.040 of the Planning Code. (Hearing recording, at 56:27 – 57:04)  That definition states: 

2.  "Floor area," for all projects with one or two dwelling units on a lot, means the total 
square footage of all levels of all buildings on the lot.  Levels shall be measured 
horizontally from the outside surface of exterior walls and supporting columns.  The 
amount of floor area in each building shall be determined by the following criteria: 

a. Floor area shall include all enclosed shafts, including stairwells, ventilation 
shafts and similar vertical shafts; the floor area of such shafts shall consist of 
the horizontal projection into the shaft of surrounding floor area; and 

b. Floor area shall not include: 
i. Unenclosed living areas such as balconies, decks and porches; 
ii. Carports that are unenclosed on two (2) or more sides; 
iii. Up to four hundred forty (440) square feet within an attached or 

detached garage or carport that is enclosed on three (3) or more sides; 
iv. Nonhabitable accessory structures of less than one hundred twenty 

(120) square feet; 
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v. Attics and basements, as defined in the Oakland Planning Code, that 
do not qualify as a story; and 

vi. Finished and unfinished understories and basements if the height 
from finished grade at the exterior perimeter of the building to the 
finish floor elevation above is six (6) feet or less for at least fifty 
percent (50%) of the perimeter and does not exceed twelve (12) feet 
above grade at any point.   

 
 Under that definition, the total square footage of the floor area of the property would 

include the 810 square feet of balconies unless they were “unenclosed” and thus excluded by 

sub-section b.i. 

 Significantly, Ms. Spott did not (and could not) testify whether the balconies at the 

property were or were not “unenclosed” in 2014 when the balcony rehabilitation work was 

performed.  She had not seen the balconies in 2014. 

Q Ms. Spott, it’s certainly true, is it not, that in 2014 you did not see any of the so-called 
balconies on this property, correct?  

A That is true. (Hearing recording, at 1:07:54 -- 1:07:56)  
 

 Ms. Amberg, however, lived in the property in 2014 and knew the structure of the 

balconies.  She testified to the physical structure of the balconies, live (via Zoom), under oath at 

the June 29, 2022 remand hearing.  She testified that the balconies were not “unenclosed”.  The 

balconies had a ceiling and four solid walls.  The rear wall was the wall of the building itself.  

Left and right side walls extended from floor to ceiling.  Standing on the balcony, facing out, 

there was a partial wall.  It was not a railing with slats.  It was a full wall, constructed of beams 

and covered with the same materials as the other walls. 

 Being enclosed, the balconies satisfied the definition of “Floor area” in section 17.09.040 

of the Planning Code.   

Ms. Amberg’s testimony about the physical structure of the balconies is relevant.  It is 

specifically authorized by the Superior Court Order.  The Order specifically permitted focus on 

the “physical structure” of the balconies. 

As a matter of statutory construction, the City must apply Table A to 
projects or parts of projects based on whether the Description reasonably 
describes the physical structure to be constructed. (Order, at 13:1-3; emphasis 
added) 
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Lest the Rent Board doubt Ms. Amberg’s testimony “reasonably describes the physical 

structure” of the balcony space, the full testimony of Ms. Amberg at the June 29, 2022 hearing is 

presented below.   

Direct Examination Questions by Tenant Representative:  
 
Q I want to ask you a question or two about the balcony on your apartment. [1:37:45] 
 Did that balcony have walls such that as you were walking into the balcony there was a 

wall to the left, the right and straight ahead of you, with the wall extending about up to 
your waist or thereabout? [1:38:16] 

A Yes.  And the side walls are from floor to ceiling, the left and right, and there is a full 
ceiling over there. [1:38.32] 

Q One other question, just to clarify, did the balcony have an electric outlet? [1:38:47] 
A It did and it does on one of those side walls. [1:39:04] 
 
Cross Examination Questions by Owner Representative Angelica Sandoval, and Questions by 
the Hearing Officer  
 
Q When you are outside on the balcony, do you feel the elements? [1:39:32] 
A The same way I would if I am in the rest of my apartment with the window open. 

[1:39:40] 
Q So when you are outside on the balcony do you feel air? [1:39:46] 
A Yes and I feel air throughout the building. [1:39:51] 
Q And if it is raining and if it is windy, you will feel the rain and wind, correct? [1:39:56] 
A No.  I will not feel the rain on parts of the balcony because there is a ceiling and walls. 

[1:40:04] 
Q But, you will feel the wind? [1:40:06] 
A You know, the same as I would if my window is open, or something like that. [1:40:11] 
Q But, when you … in particular my question is when you are out on the balcony, do you 

feel the wind? [1:40:16] 
A I might. [1:40:19] 
Q If it is windy, would you feel the wind? [1:40:24] 
A Probably, depending on where I am standing. [1:40:29] 
Q When you are inside your unit, you will feel the wind if the window is open, correct? 

[1:40:38] 
A Well the whole thing is part of my unit, so I don’t know what you mean. [1:40:46] 
Q When you are inside your unit … 
A I’m inside partly when I’m on the balcony because it has walls and a ceiling. [1:40:53] 
Q But you will feel the wind? [1:41:00] 
A Yes, if I am standing in a certain place, perhaps.  Just as I would if I am standing near a 

window or even farther in from a window, it can get pretty windy. [1:41:14] 
Q How do you exit from the inside of your space into the balcony? Is there a door? 

[1:41:20] 
A There is a sliding door just as there is a sliding door into my bathroom. [1:41:25] 
Q Is the balcony fully enclosed with walls? 1:41:35] 
A What do you mean by fully enclosed? [1:41:39] 
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Q Is it enclosed in a way that you would not feel the elements? [1:41:45] 
A Well, yes, the same way as if I’m in a part of my apartment that has windows, I would 

feel or not feel the elements. [1:42:00] 
Q by Hearing Officer: So do you have window on the balcony? [1:42:03] 
A The sliding door that I referred to, which I also have a sliding door to my bathroom and 

closets, is a window also.  [1:42:18] 
Q by Hearing Officer: I don’t understand.  When you are standing outside on the balcony, there 

is no wall in front of you if you are facing out, right? [1:42:31] 
A There is a partial wall. [1:42:31] 
Q by Hearing Officer: Like a pony wall like the railing, right? [1:42:35] 
A No.  It is a wall.  It is a full wall, not like slat railing or balustrade or anything. [1:42:51]  
Q by Ms. Sandoval: Are you familiar with the planning code? [1:42:53] 
A What planning code? [1:42:55] 
Q Oakland planning code. [1:42;57] 
A Only from this hearing. [1:43:03] 
Q What do you do as a profession? [1:43:06] 
A I am a social worker. [1:43:10] 
Q Are you familiar with the definition of a wall as would be stated in Oakland Building and 

Planning Code? [1:43:17] 
A I don’t know the specific definition, but I also observed part of the construction and it 

seems to me that what I call that, this wall on the other side, it has gotten beams and 
whatever else makes up a wall, and it is covered by the same stuff that all the other walls 
are covered with. [1:43:51]  

Q Are you familiar with the definition of a railing as stated in Oakland Building and 
Planning Code? [ 

A No.  
Ms Sandoval: No further questions. [1:44:01]  No further witnesses. [1:44:25] 
 

 Assuming (as did Ms. Spott) that the definition of “Floor area” in the Planning Code is a 

determinant of whether the 810 sq. ft. of balcony space properly falls under the ‘Elevated Decks 

and Balconies’ description indicated by Table A, the testimony of Ms. Amberg establishes that 

the balconies were not “unenclosed”.  They had walls and a ceiling.  They are not excluded from 

“Floor area”.  Her testimony is the only evidence of the actual structure of the balconies in 2014.  

Her testimony establishes that the actual physical structure of 810 sq. ft. of balcony area falls 

within the definition of a dwelling’s “Floor area” and thus falls within the “Apartment” category 

of Table A.   

 Owner’s witness, Ms. Spott did not, and could not, testify to the structure of the balconies 

in 2014.  Thus, the owner failed to satisfy its burden to prove that the balcony space falls under 

the ‘Elevated Decks and Balconies’ description indicated by Table A.   
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The Remand Hearing Decision Erred As A Matter of Law 
By Engrafting Onto the Definition of “Floor area” 
A Requirement That The Balconies Must Be “Entirely Closed”. 
 
 The September 14, 2022 Remand Hearing Decision (“RHD” from which this appeal is 

taken) committed an error of law with respect to the definition of “Floor area” in section 

17.09.040 of the Planning Code.  The RHD engrafted, onto the definition, a requirement that the 

balconies must be “entirely closed to the elements.”  The RHD said, at 4-5: 

  Although Ms. Amberg testified that there is a waist-high wall on one side of the 
balcony, the existence of the wall does not mean that balcony can be closed – it remains 
open to the outside.  The fact that Ms. Amberg can feel the wind in her apartment when 
the windows are open does not change the nature of the apartment itself from being a 
residential space, capable of being entirely closed to the outside elements, as opposed to 
the balcony being an outside space which cannot be entirely closed to the elements. 
 

 A hearing officer is not authorized to amend definitions for the relevant codes.  

Formulating definitions is the legislative authority and responsibility of the Oakland City 

Council.  The City Council exercises that authority and responsibility by enacting Ordinances.  

The Ordinances are enacted after allowing hearings and public comment.   

 For example, on January 10, 2022 the City Council passed Ordinance No. 13677 which 

amended the definitions in section 17.09.040 of the Planning Code to redefine “Secondary 

Accessory Dwelling Unit”.  The legislative process and history for Ordinance No. 13677 is at 

City of Oakland - File #: 21-0829 (legistar.com)   

 In this appeal, the Rent Board should therefore disregard the “entirely closed” 

requirement that was impermissibly added by the RHD.  When the “entirely closed” requirement 

is not imposed, the exclusion of sub-section b.i. is not applicable, and the 810 square feet of 

balcony area falls within the definition of section 17.09.040 of the Planning Code, and is 

included in the “Floor area” of the dwelling.  Thus included, the 810 square feet of balcony area 

are properly costed as “Apartment” in Table A at the rate of $127 per square foot.   

The Remand Hearing Decision Erred As a Matter of Law 
By Adopting Ms. Spott’s Personal Definitions of Apartment and Balcony. 
 
 Ms. Spott testified to her understanding of what constituted apartment space.  (Hearing 

recording, at 53:28 – 53:50)  But, she admitted that was her own personal understanding. 

“So when I think of an apartment, that’s what I think of.”  (Hearing recording, at 53:54)   
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 The RHD referred to Ms. Spott’s own, personal definitions of balcony space and 

apartment space.  (RHD, at 3)  However, the RHD failed to acknowledge there is no definition of 

either “balcony” or “apartment” in the building code or in the planning code.   

 The RHD seized on Ms. Spott’s personal definitions to formulate definitions of 

deck/balcony space and apartment space.  The RHD said: 

  The testimony of the witnesses established that the deck/balcony space is an 
outdoor space and different from an apartment space.  The apartment space can be 
entirely closed to outside elements if windows and doors are closed; it has heating, 
plumbing, and electricity.  The deck/balcony space is open to the outside, cannot be 
closed, there is no heat; it is not a residential space but an outdoor space exposed to 
outside elements.  (RHD, at 4) 
 

 Respectfully, that is an error of law, and is against public policy.   

 It is an error of law because, as with an amendment to a code definition, neither witnesses 

nor hearing officers are authorized to formulate entire definitions for the relevant codes.  

Formulating definitions is the legislative authority and responsibility of the Oakland City 

Council.  The City Council exercises that authority and responsibility by enacting Ordinances.  

The Ordinances are enacted after allowing hearings and public comment.   

 Sound public policy supports the prohibition against individuals and hearing officers, on 

their own, defining what constitutes an apartment or a balcony.  Neither one – witness nor 

hearing officer – can create precedent binding on other hearing officers.  Different hearing 

officers may formulate differing definitions.  This can lead to chaos – different outcomes, 

depending on who is the hearing officer assigned to a case.  This harms the parties to a case.  In 

addition, the public is harmed because it is excluded from the definition-forming process.  For 

these reasons, the code-defining process is the exclusive legislative prerogative of the Oakland 

City Council, which enacts ordinances after public hearings.  The ordinances give predictable 

guidance to parties and the public.  They are binding on the courts and on all departments of the 

RAP.   

The Remand Hearing Decision Committed Legal Error 
By Restricting Its Own Definition of Balcony To 
Structures That Are “Entirely” Closed To The Elements. 
 
 Returning to the RHD and its legally-impermissible definitions quoted above, the RHD 

compounded its error when it engrafted yet another restriction onto its definitions of “balcony”.  
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The RHD added a requirement that the balcony must be “entirely closed to the elements.”  The 

RHD said, at 4-5: 

  Although Ms. Amberg testified that there is a waist-high wall on one side of the 
balcony, the existence of the wall does not mean that balcony can be closed – it remains 
open to the outside.  The fact that Ms. Amberg can feel the wind in her apartment when 
the windows are open does not change the nature of the apartment itself from being a 
residential space, capable of being entirely closed to the outside elements, as opposed to 
the balcony being an outside space which cannot be entirely closed to the elements. 
 

 The RHD’s “entirely closed” definition of balcony rewrites the RHD’s own definition of 

balcony.  That rewriting is legal error for the reasons stated above.   

Additional Material Errors In the Remand Hearing Decision 

 Returning to the RHD itself, the first full paragraph on page 5 of the RHD is replete with 

error, legal and factual.  It warrants heightened scrutiny.  The first two sentences read: 

  There is no dispute about the building space square footage (13,336) and the 
deck/balcony space square footage (1,002).  There is no dispute that the 1,002 square feet 
consists of deck/balcony space. 
 

 The underscored sentence is legally and factually wrong.  The status of the 1,002 square 

feet of the property is very much in dispute.  Indeed, it is the heart of the issue for which the Rent 

Board’s Appeal Decision ordered a remand to take testimony.  The Appeal Decision clearly 

remanded the case back “for a hearing for the introduction of evidence specifically on the issue 

of whether the 1002 sq. ft. piece of the property properly falls under the ‘Elevated Decks and 

Balconies’ description as indicated by Table A.”  (Appeal Decision, at 5)   

 The paragraph on page 5 of the RHD continues: 

Table A has a specific category called “Elevated Decks and Balconies.”  The Court 
clearly and specifically stated that the Board or the Hearing Officer do not have 
discretion over how to treat each space but must apply the specific category listed on 
Table A, which determines the cost of new construction per square foot to the 
corresponding project or part of the project. 
 
The underscored sentence is legally and factually wrong.  It accuses this Board of 

committing error when it exercised discretion to remand the case for an evidentiary hearing. 

The Board did not commit error or abuse its discretion.  The Superior Court Order 

specifically and unequivocally held that its judgment “shall not limit or control in any way the 

discretion legally vested” in the Rent Board.  The Superior Court Order said: 
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 Consistent with CCP 1094.5(f), the court orders the City of Oakland Rent Board 
to reconsider the case in light of the court’s opinion and judgment.  The judgment shall 
not limit or control in any way the discretion legally vested in the respondent Board.  If 
permitted by its procedures, the Rent Board may direct the Hearing Officer to conduct a 
further hearing.  If permitted by its procedures, the Rent Board may reconsider either the 
entire matter or only the issues implicated by this order.  The court expressly does not 
direct the Rent Board to grant the petition for a Certificate of Exemption.  (Superior 
Court Order, page 15)   
 

 Consistent with the Superior Court Order, the Rent Board’s May 4, 2022 Appeal 

Decision exercised discretion and remanded “the case back for a hearing for the introduction of 

evidence specifically on the issue of whether the 1002 sq. ft. piece of property properly falls 

under the ‘Elevated Decks and Balconies’ description as indicated by Table A.”  (Appeal 

Decision, page 5)  The hearing evidence is stated above. 

 At that hearing, and in this appeal of the RHD, the burden of proof remains on the owner 

to establish that the 810 sq. ft. of balcony space “properly falls under the ‘Elevated Decks and 

Balconies’ description as indicated by Table A.”  For the reasons stated above, the owner failed 

to satisfy that burden. 

 Though not required to do so, tenants themselves affirmatively established, at the 

evidentiary hearing, that the balcony space at the property in 2014 is not “unenclosed” and 

satisfies the definition of “Floor area” in section 17.09.040 of the Planning Code, wherefore the 

810 sq. ft. of balcony space should be costed at the $127/sq. ft. rate in Table A for Apartment.   

Therefore, the rehabilitation calculation is: 

13,336 x $127 = $1,693,672.00 
810 x $127 = $102,870.00  
192 x $41.16 = $7,902.72 [construction cost of penthouse deck] 
Total = $1,804,444.72 divided by 2 = $902,222.36 
 

If the owner spent at least $902,222.36 on the construction rehabilitation project, the 

building is exempt from the Rent Ordinance.  The September 30, 2021 Hearing Decision, at 

pages 2-3, recalculated the construction expenses as being $876,800.99.  Because the owner 

failed to expend the required $902,222.36, tenants respectfully submit that the Rent Board should 

hold that the subject property has not been substantially rehabilitated.   
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Date:  October 6, 2022    Stanley L. Amberg 
 
 
  
 
 _____________________ 

4115 Kendal Way, Sleepy Hollow, NY 10591 
T: 914-238-4921, M: 914-263-7341 
stan.amberg@amberglaw.com  

       Representative for Tenants 
 

PROOF OF SERVICE 
 I declare under penalty of perjury under the laws of the State of California that on 
October 6, 2022 I served the aforementioned APPEAL and TENANTS EXPLANATION OF 
GROUNDS FOR APPEAL as follows: electronically on Angelica A. Sandoval, Fried Williams 
& Grice Connor, LLP, attorneys for Respondent/Owner Mandana Properties, LLC.; and by 
placing a copy in the United States mail with all postage or charges fully prepaid, addressed as 
follows: Angelica A. Sandoval, Fried Williams & Grice Connor, LLP, 1939 Harrison Street, 
Suite 460, Oakland, CA 94612; and Ray McFadden, Mandana Properties, LLC, 1087 Ashmount 
Avenue, Oakland, CA 94610. 
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Angelica Sandoval Montenegro 
asandoval@friedwilliams.com 

 
October 26, 2022 

 
Via Email to: hearingsunit@oaklandca.gov 
City of Oakland Rent Adjustment Program  
ATTN: Hearings unit  
250 Frank Ogawa Plaza, Suite 5313 
Oakland, CA 94612 
 
Re: Good cause request to exceed page limit under Regulation 8.22.120(A)(5) 

Response to appeal re: RAP Case No. L14-0065 
 
To Whom it May Concern: 
 
The Rent Adjustment Program Regulation 8.22.120(A)(5) provides that staff may 
“modify or waive” the maximum page limit of 25 pages for “good cause”. Respondent in 
the above referenced matter submitted a response to appeals which exceeded the 
maximum allowable page limit. Respondent exceeded this page limit because 
Respondent included exhibits that are important for the Appeal Board or Panel to 
consider. Those exhibits include rulings from the RAP and Alameda Superior Court and a 
picture. To provide complete transparency to the Board of Appeal or Panel, Respondent 
requests that it should be permitted to exceed the page limit. Thank you. 
 

Sincerely, 
Fried, Williams & Grice Conner  
 
 
Angelica Sandoval Montenegro   

 

��������������������
��������������������������������
���	

Fried, 
Williams & 
Grice Connerj 

1939 Harrison Street, Suite 460, Oakland, CA 94612 
Tel 510-625-0100 

625 Market Street, 4th Floor, San Francisco, CA 94105 
Tel 415-421-0100 

www.friedwilliams.com 
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Clifford E. Fried SBN 118288 
Angelica Sandoval Montenegro SBN 318093
Fried, Williams & Grice Conner LLP 
1939 Harrison Street, Suite 460 
Oakland, California 94612 
Telephone: (510) 625-0100 
Facsimile: (510) 550-3621 
Email: asandoval@friedwilliams.com 

Attorneys for Respondent /Owner 
Mandana Properties, LLC       

DEPARTMENT OF HOUSING & COMMUNITY DEVELOPMENT AGENCY 

RENT ADJUSTMENT PROGRAM 

CITY OF OAKLAND 

Julie E. Amberg; 
Todd MacMahon;
Mari Oda; 

Petitioners/Tenant, 

vs. 

525, 655 Hyde Street CNML Properties, LLC 

Respondent/Owner.

CASE NO.: L14-0065_____ 
 

RESPONDENT’S RESPONSE TO APPEAL

Respondent Mandana Properties, LLC hereby responds in opposition to Petitioners Julie E. 

Amberg, Todd McMahon, and Mari Oda (collectively, “Petitioners”) appeal of the September 14, 

2022 Remand Hearing Decision (the “Remand Decision”). A true and correct copy of said 2022 

Remand Decision without the proof of service is attached hereto as Exhibit A. Petitioners, through 

their attorney, submitted their respective appeals on October 6, 2022. Petitioners appeal is without 

merit. We urge the Board to uphold the Remand Decision.  

I. INTRODUCTION 

On May 4, 2022, the Appeal Board remanded the case for a hearing on one limited issue –

whether the 1002 sq. feet piece of property properly falls under the “elevated Decks and Balconies” 

description as indicated by Table A.” A copy of the Court’s Order is attached hereto as Exhibit B. 
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Linda Moroz, the hearing officer, conducted a hearing and found that the 1002 sq. ft 

property properly falls under “Elevated Decks and Balconies” to be valued at $41.16 per sq. ft. as 

shown in Table A. See page 5 of Remand Decision.  

Petitioners dislike the outcome of the Remand Decision and filed appeal briefs that include 

diatribe complaining about irrelevant facts. Petitioners fail to provide any cogent argument based on 

law or fact. 

APPEAL GROUNDS:

A. The decision is inconsistent with OMC Chapter 8.22 and decisions issued by other 
 Hearing Officers; 
B. The decision raises a new policy issue that has not been decided by the Board; 
C. The decision violates federal, state, or local law; 
D. The decision is not supported by substantial evidence;  

 
II. ARGUMENTS 

A. Petitioners fail to demonstrate how this decision is inconsistent with Oakland’s 
law, regulation, or prior decisions. 

When alleging a decision is inconsistent with the law, regulations, or prior decisions, an 

appellant is required to identify the Ordinance section, regulations, or prior Board decision, and 

describe how the decision is inconsistent. Petitioners have not provided this information and thus fail 

to meet their burden of proof. 

 In the alternative, Petitioners may be claiming that under OMC Section 8.22.030 B.1.b, 

Respondent failed to meet their burden of proof and did not provide sufficient evidence that the 

property qualifies for an exemption. Petitioners allege “[t]he Board misapplied OMC 8.22.030.B.2.b 

and incorporated on tables by focusing on the potential use of the balconies rather than the cost of 

building or rehabilitating the balconies.”

Petitioners’ argument is confusing and is made to mislead the Board. The limited issue in front 

of the Board is whether the hearing officer properly held that the 1002 sq. feet piece of property 

properly falls under the “elevated Decks and Balconies” description as indicated by Table A. The 

hearing officer determined that it did.  
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Petitioners’ argument fails because it leaves out essential sections of the Court’s order. The 

Court held, “There is substantial evidence to support the Board’s fact finding that the property space 

included both the apartment space and the deck and balcony space.” Table A provides a matrix of 

variables that are required for the hearing officer to determine the correct dollar value the owner must 

have spent to be able to claim the certificate of exemption. Table A differentiates amount different 

descriptions of construction. Table A included “apartment space” at $127 sqft, and “elevated decks 

and balconies” space at $41.16 sqft, as well as many other descriptions of space.  

The Court held, “The Board misapplied OMC 8.22.030.B.2.b and the incorporated tables by 

treating both the 13,337 sqft and the 1,002 sqft as Apartment space.” The Court held that “[w]here 

Table A sets out a specific Description that applies to a project or a part of the project, the Board must 

give effect to that specific Description.”  

 After considering all the evidence, The RAP found that the 1002 sqft should be calculated 

using the description in Table A for elevated decks and balconies at $41.16 sqft. Thus, Petitioners 

argument lacks merit.   
 
B. Petitioners fail to demonstrate how this is a new policy issue that has not been 

decided by the Board. 
 

 It is unclear what Petitioners are alleging are new policy issues. When alleging a decision 

raises a new policy issue, a petitioner is required to provide a detailed statement of the issue and why 

the issue should be decided in his/her/their favor.  

 The rent board and hearing officers are experienced with balancing the evidence and issuing 

decisions accordingly. No novice issues were presented. Thus, Petitioners appeal should be denied on 

that basis.  

 
C. Petitioners fails to demonstrate how the Decision violates federal, state, or local 

law. 
 
Petitioners fails to state the law that is being violated. Respondent is not violating any laws. It 

appears that Petitioners are requesting the RAP to disobey the Court’s orders and violate the law. 

Thus, this argument should be disregarded.  
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D. Petitioners fail to demonstrate how the Decision is not supported by substantial 
evidence.  

 

The Board or Appeal Panel applies the substantial standard when reviewing a hearing decision. 

The Board or Panel does not decide whether it would have reached the same conclusion. Instead, the 

Board or Panel is tasked to decide whether a reasonable factfinder could have reached the same 

conclusion based on the evidence in the record. 

The hearing officer heard testimony of the witnesses and heard what they said, the hearing 

officer had the opportunity to question the witnesses, and to review all evidence submitted in this case.

The hearing officer is in the best position to weigh all the evidence.  

One of the witnesses that presented testimony is Susan Spott. Ms. Spott has worked as a 

building inspector for twenty years. Petitioners attempt to undermine Ms. Spott’s testimony by saying 

that did not physically to the property to inspect it. However, Petitioners intentionally leave out that 

Ms. Spott reviewed documents, photographs, and the RAP’s record before giving her expert opinion. 

The RAP found Ms. Spott’s opinion credible. 

Petitioner’s Amberg’s also testified at the Remand Hearing. Ms. Amberg said that when 

standing on the balcony and facing outside, there is a partial wall, side walls, and a floor and ceiling. 

Petitioner’s Amberg’s testimony is not clear on whether the balcony is open or enclosed. Although, the 

Board or Appeal Panel generally does not consider evidence, when the “evidence is limited in scope 

and resolution of the matter is more efficient than having it remanded to a Hearing Officer”, the Board 

or Appeal may consider such evidence. OMC Regulation 8.22.120.F.2. To assist the Board or Appeal 

Panel address this concern, Respondent would like the Board or Appeal Panel to consider a picture of 

the balcony. Attached hereto as Exhibit C is a picture taken by Respondent on July 14, 2022. This 

reflects the condition of the balconies as they are currently and as they were when they were built in 

2014. The top balcony is that of Ms. Amberg. Respondent requests the Board or Appeal Panel accept 

this picture without remanding the decision back to the hearing officer.  

It is obvious, that Petitioners are dissatisfied with the Remand Decision. It seems that 

Petitioners are asking the Appeal’s Board or Panel to undermine the hearing officer, her work in 
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preparing the Remand decision, and her judgment. Petitioners fails to show that there was a lack of 

substantial evidence. Thus, this argument should be disregarded. 

III. CONCLUSION

The limited issue on Appeal is whether the 1002 sq. ft. piece of property properly falls under 

the “elevated Decks and Balconies” description as indicated by Table A. After weighing all the 

evidence and hearing testimony, the hearing officer decided that the 1002 sq. ft piece of property does 

fall under this description. 

Petitioners have failed to provide valid arguments as to why the Remand Decision should be 

dismissed. Petitioners have made these same arguments to the Superior Court, Appeals Court, Rent 

Board on multiple occasions including the Remand Hearing and now to the Appeals Board again.

Petitioners are dissatisfied with Remand Decision and are making transparent attempts to delay 

justice for Respondent. Petitioners continue to abuse the RAP process and have delayed this matter 

since 2014. 

For the forgoing reasons, the Remand Decision is correct as a matter of law and should be 

affirmed on appeal. 

Date: October 26, 2022 FRIED, WILLIAMS, & GRICE CONNER, LLP

______________________________________
Angelica Sandoval Montenegro
Attorneys for Respondent/Owner
Mandana Properties, LLC
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CITY OF OAKLAND 

250 FRANK H. OGAWA PLAZA, SUITE 5313, OAKLAND, CA 94612 

Department of Housing and Community Development 
Jlent~Adjustment-erog ram 

REMAND HEARING DECISION 

TEL(510)238-3721 
FAX (5l0L238-6t8L 

CA Relay Service 711 

CASE NUMBER AND NAME: L 14-0065, Mandana Properties, LLC v. Tenants 
(formerly 525, 655 Hyde Street CNML Properties, 
LLC v. Tenants) 

PROPERTY ADDRESS: 3921 Harrison St., Oakland, CA 

REMAND HEARING DATE: June 29, 2022 

APPEARANCES: Ray McFadden,. Owner 

TENANTS' CLOSING BRIEF 

Susan Elizabeth Spott, Witness for Owner 
Angie Sandoval, Attorney for Owner 
Mari Oda, Tenant 
Julie Amberg, Tenant 
Stanley Amberg, Attorney for Tenants 

SUBMISSION DEADLINE: July 22, 2022 

RESPONSE DEADLINE: July 29, 2022 

DATE OF REMAND DECISION: September 14, 2022 

PROCEDURAL BACKGROUND 

A Hearing Decision in this case was issued on May 29, 2015, denying the owner's 
petition for a Certificate of Exemption based on substantial rehabilitation. The owner 
appealed. 

An Appeal Hearing was held on December 8, 2016. The Housing, Residential, 
Rent and Relocation Board (the Board) affirmed the Hearing Decision, and separately 
affirmed the portion of the Hearing Decision that included the decks and balconies in the 
"building area" when performing the substantial rehabilitation calculation. The Appeal 
Decision in L 14-0065 was issued on March 7, 2017. The owner filed a Petition for Writ 
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of Administrative Mandamus in the Alameda County Superior Court (Case No. RG17- . 
862841) challenging the Board's Appeal Decision. 

On December 12, 2018, the Superior Court entered a Judgment Granting the Writ 
of Administrative Mandamus, setting aside and vacating the Appeal Decision and the 
Hearing Decision in L 14-0065. The Superior Court ordered the City of Oakland Rent 

• ·---AaJastmenrPrograrrr to "reconsider the· Appearoec-ision L 14~0065 -·in its entirety in -
light of the Court's Opinions, Order and this Judgment." (Emphasis added.) 

The tenants filed a motion for reconsideration. The motion was denied. The 
tenants appealed the Superior Court's Judgment and, on February 26, 2021, the Court 
of Appeals issued an Opinion affirming the Superior Court's Judgment of December 12, 
2018. 

The original Hearing Officer retired and this case was re-assigned to a different 
Hearing Officer who issued a Hearing Decision After Court Judgment on September 30, 
2021, which granted the owner's Petition. The tenants appealed. 

On May 4, 2022, the Board remanded the case for a hearing for one limited issue 
of whether the 1002 sq. ft piece of property properly falls under the "elevated 
Decks and Balconies" description as indicated by Table A.1 

A remote Hearing on this issue was held on June 29, 2022, and, after the hearing, 
the tenants' attorney requested to submit the closing brief in writing. The Hearing Officer 
set deadlines to submit the brief no later than July 22, 2022, and any response no later 
than July 29, 2022. The record was closed on July 29, 2022, at 5:00 p.m., close of 
business hours. 

This Remand Hearing Decision is limited in scope and will only address the issue 
of whether the 1002 sq. ft. piece of property properly falls under the "elevated Decks 
and Balconies" description as indicated by Table A per the Board' instruction. 

SUMMARY OF DECISION 

The Owner Petition is granted. Pursuant to Alameda County Superior Court Order 
of August 23, 2018, the 1002 sq. ft. property properly falls under "Elevated Decks and 
Balconies" to be valued at $41.16 per sq. ft. per Table A. 

BACKGROUND 

On November 14, 2014, the prior owner filed a Petition for Certificate of 
Exemption on the ground of substantial rehabilitation. The subject property is a 
residential building consisting of a total of sixteen (16) residential units and the prior 

1 Appeal Decision in Ll4-0065, dated May 4, 2022, p, 5 
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owner acquired the property in November of 2013.2 The rehabilitation project occurred 
in 2014 and the cost of the project totaled $876,800.99. 

The general contractor, Martin Gallagher, testified in the original hearing that the 
subject building is of wood frame construction, which corresponds to Type V-1 identified 
on the City of Oakland Certificate of Occupancy issued for the subject building.3 

Square Footage of the Building and Balconies 

The public property profile and the Alameda County Assessor's Office Property 
Characteristics for the subject property and APN 12-929-11 shows that the square 
footage is 13,336 square feet.4 

Gallagher also testified that the total square footage of the building (13,336) does 
not include the 16 decks on the building, which were part of the construction project and 
expense. He testified that 15 of the decks are 12 x 4.5 square feet (totaling 810 square 
feet) and that the penthouse deck is about 16 x 12 square feet(192). The total square 
footage of the decks and balconies is 1,002 square feet. 

NEW EVIDENCE AT REMAND HEARING 

Testimony of Susan Elizabeth Spott 

Ms. Spott has worked as a building inspector for twenty (20) years. She testified 
that a balcony/deck space is not considered a habitable space. An apartment is an 
indoor, residential/habitable space with enclosed walls, with heat, insulation, plumbing 
and electrical wiring. Balcony/deck space is an outdoor space that is not fully closed 
and is exposed to elements; it has no heat, no insulation or plumbing, except a drain to 
prevent water collection. It is not considered a residential space. The building plans 
distinguish habitable spaces from unhabitable spaces, such as garages, including decks 
and balconies. The building code is different for residential spaces and non-habitable 
spaces. • 

Testimony of Julie Amberg 

Ms. Amberg testified that her balcony space is not fully enclosed. She did point 
out that the balcony has walls on all 4 sides but one side, the side facing out, has only a 
partial waist-high wall. In her opinion, when she is standing outside on the balcony, she 
feels the outside elements, such as wind, to the same degree that she feels the wind 
inside her apartment when the window is open. 

2 Exhibits 1-3 (Grant Deed) 
3 Exhibit 6 
4 Exhibits 4 and 5 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW 

Substantial Rehabilitation 

O.M.C. 8.22.030(A)(6) states that dwelling units located in "substantially 
rehabilitated buildings" are not "covered units" under the Rent Adjustment Ordinance. 

-~--~T· o o6tain-an· exemptroff"Dase~a on suosfantial reflabmtafion, an· own-eY-must nave-spenf a-·~- .. 
minimum of fifty (50) percent of the average basic cost for new construction for a 
rehabilitation project. The average basic cost for new construction shall be determined 
using tables issued by the chief building inspector applicable for the time period when 
the substantial rehabilitation was completed. 5 

As the Alameda County Superior Court already determined in its Order entered 
on 8/23/2018, Table A (attached), issued on August 1, 2009, by the chief building 
inspector, is the correct Table to use in the calculation. 

Square Footage for Building and Balconies 

The Superior Court held that, as a matter of statutory construction, the City must 
give effect to all the "Description" categories in Table A If a general "Description" and a 
specific "Description" both apply to a construction project or to a part of a construction 
project, then the City must give effect to the specific "Description."6 

The Court further held that the Board made a legal error when it treated both the 
building space (13,336) and the deck/balcony space (1,002) the same as Apartment 
space and applied the same cost of construction per square foot. The Court found that 
the original Hearing Officer and the Board both misapplied the law by focusing on 
potential use of the balconies rather than their cost of construction and by not giving 
effect to the specific description for "Elevated Decks & Balconies." The Board or the 
Hearing Officer does not have the discretion to characterize a project or a part of a 
project based on improper criteria. 

The testimony of the witnesses established that the deck/balcony space is an 
outdoor space and different from an apartment space. The apartment space can be 
entirely closed to outside elements if windows and doors are closed; it has heating, 
plumbing, and electricity. The deck/balcony space is open to the outside, cannot be 
closed, there is no heat; it is not a residential space but an outdoor space exposed to 
outside elements. 

Although Ms. Amberg testified that there is a waist-high wall on one side of the 
balcony, the existence of the wall does not mean that balcony can be closed - it 
remains open to the outside. The fact that Ms. Amberg can feel the wind in her 
apartment when the windows are open does not change the nature of the apartment 
itself from being a residential space, capable of being entirely closed to the outside 

5 O.M.C. Section 8.22.030(B)(2) 
6 Superior Court Judgment and Order of December 12, 2018, Exhibit A, Order of8/23/18 (Case No. RGI 7-862841) 
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elements, as opposed to the balcony being an outdoor space which cannot be entirely 
closed to the elements. 

There is no di~pute about the building space square footage (13,336) and the 
deck/balcony space square footage (1,002). There is no dispute that the 1,002 square 
feet consists of deck/balcony space. Table A has a specific category called "Elevated 

··· · -·------□ecl<s ~-satcoliies:" Tne Court clearly ·~ma specifically-sfatea tfiaftneBOara-<Yr-tffe - -- - ---~-- -- • 
Hearing Officer do not have discretion over how to treat each space but must apply the 
specific category listed on Table A, which determines the cost of new construction per 
square foot to the corresponding project or part of the project. Table A clearly 
distinguishes Apartment (habitable) space at $127.00 per square foot and Deck/Balcony 
(outdoor/unhabitable) space at $41.16 per square foot. This cost per square foot must 
be used in the calculation. • 

Therefore, pursuant to the Alameda County Superior Court Order, the 1002 sq. ft. 
property properly falls under "Elevated Decks and Balconies" to be valued af $41.16 per 
sq. ft. as shown in Table A. 

Calculation 

The attached Table A states that, effective August 1, 2009, the cost of new 
construction of Apartment buildings of more than 2 units, Type V - wood frame 
construction, is $127.00 per square foot. Table A also states that the cost of newly 
constructed "Elevated Decks and Balconies" is $41.16 per square foot. 

To determine if the owner is entitled to the exemption, the following calculation is 
necessary: multiply the building square footage (13,336) by $127.00, then multiply the 
square footage of the decks/balconies (1,002) by $41.16. Add these amounts together, 
and divide that result by two (2). The calculation is as follows: 

13,336 X $127.00 = $1,693,672.00 
1,002 X $ 41.16 = $ 41,242.32 

Total: $1,734,914.32 divided by 2 = $867,457.16 

The owner spent $876,800.99 on the rehabilitation project, which is more than 
$867,457.16. Therefore, the subject property has been "substantially rehabilitated" and 
the rental units in the building are exempt from the Rent Adjustment Ordinance. 

ORDER 

1. Petition L 14-0065 is granted. 

2. The subject property is exempt from the Rent Adjustment Program as a 
"substantially rehabilitated" building. 
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3. The subject property is not exempt from the Rent Adjustment Program 
Service Fee because it is subject to the Just Cause for Eviction Ordinance. 

4. The Certification of Exemption will be issued after expiration of the appeal 
period. 

l~lghtto-AppeaI:~rhisisthe ftnal~decision of the tZent Aarastment tc>rogram (RAP)~ Either·· 
party may appeal by filing a properly completed RAP appeal form that must be received 
within 20 days after service of the decision, shown on the attached Proof of Service. 

Dated: September 14, 2022 
Linda M. Moroz 
Hearing Officer 
Rent Adjustment Program 
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3. 

4 

5 

6 

7 

8 

9 

10 

I I 

12 

13 

14 

FILED 
ALAMEDA COUNTY 

. AUG 2 3 2018 

• By • ~Lf:,. 
SUPERIOR COURT OF THE STATE OF CALIFORNIA / ~ 

IN AND FOR THE COUNTY OF ALAMEDA 

25 HYDE STREET, CNML PROPS, LLP, No. RGl?-862841 

Petitioner, ORDER (1) GRANTING MOTION TO 
AUGMENT THE RECORD AND (2) 

V. 
GRANTING PETITION FOR WRIT OF 
MANDATE. 

ITY OF OAKLAND, 
Date: 8/23/18 

~espondents. Time: 9:00 a.m. 
Dept.: 511 

15 !+----------------....._ _____________ _ 

16 

17 

18 

19 

The motion of 525-655 Hyde St Commercial Properties (the "Developer") to augment the 

administrative record and the petition of the Developer for writ of mandate directing the City of 

Oakland Rent Board to vacate the Appeal Decision in Case No. 114-0065 for came on for 

20 
hearing on 8/23/18, in Department 511 of this Court, the Honorable Kimberly Colwell presiding. 

21 Counsel appeared on behalf of Petitioner and on behalf of Respondents. After consideration of 

22 the points and authorities and the evidence, as well as the oral argument of counsel, IT IS 

23 ORDERED: The motion of 525-655 Hyde St Commercial Properties (the "Developer") to 

24 
augment the administrative record is GRANTED. The Petition of the Developer for writ of 

25 

26 
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1 mandate directing the City of Oakland Rent Board to vacate the Appeal Decision in Case No. 

• 2 L14-0065 is GRANTED. 

3 

4 
OPPORTUNITY FOR POST-HEARING BRIEFING 

5 

The court's tentative decision issued before the 7/26/18 hearing framed the issues 
6 

7 
differently than as presented by the parties and at the hearing the parties indicated that they might 

8 want supplemental briefing depending on the outcome of the motion to augment. The court's 

9 tentative decision issued before the 8/23/18 hearing stated that the court would permit the 

10 opportunity for post-hearing supplemental briefing if any party requested supplemental' briefing. 

11 (Monarch Healthcare v. Superior Court (2000) 78 Cal.App.4th 1282, 1286.) No party requested. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

supplemental briefing. 

EVIDENCE 

The court GRANTS the Developer's request on 5/1/18 for judicial notice of ordinances 

(Exhs 1-3) and Hearing Decisions (Exhs 8-12.) The court GRANTS the Developer's request on 

5/1/18 for judicial notice of Tables A, B, C, and D (Exhs 4-7), but does augment the evidentiary 

record with those documents. 

The court GRANTS the City's request on 6/1/18 for judicial notice of Hearing Decisions. 

The court GRANTS the City's request on 6/1/18 to supplement the record with the 

transcript of the Rent Board hearing.' This was part of the evidence and was apparently omitted 

in error. 

The court DENIES the City's implicit request on 6/1/18 to supplement the record with the 

Declaration of David Harlan. Harlan testified before the Hearing officer. (AR 146:17-157:9.) 
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1 The City has not demonstrated that Harlan's declaration testimony was either improperly 

2 excluded during the administrative process or it could not, in the exercise of reasonable 

3 

4 

5 

6 

7 

8 

diligence, have been presented before the administrative decision was made. (CCP 1094.5(e); 

Evans v. City of San Jose (2005) 128 Cal.App.4th 1123, 1144.) 

The court GRANTS the Developer's request on 6/25/18 for judicial notice of Hearing 

Decisions. 

9 MOTION TO AUGMENT THE RECORD 

10 The City argued that the Developer failed to exhaust administrative remedies because it 

I 1. failed to argue to the Board that the Hearing Officer failed to properly apply Table A when 

12 

13 

calculating the cost of new construction. (City Oppo at 9-10.) At the hearing on 7/26/18, the 

Developer handed the court a copy of a brief on appeal allegedly filed with the Rent Board on 
14 

5/4/16 that raised the issue at page 4 (the "Appeal Brief'). The City did not concede that the 
15 

16 
Appeal Brief was in the administrative record. 

17 On 8/10/18, the Developer filed a post-hearing motion under CCP 1094.5(e) to augment 

18 the record with the Appeal Brief. "A court may exercise its discretion to augment an 

19 

20 

21 

22 

23 

24 

25 

26 

administrative record if the evidence is relevant and if it was either improperly excluded during 

the administrative process or it could not, in the exercise of reasonable diligence, have been 

presented before the administrative decision was made." (Evans v. City of San Jose (2005) 128 

Cal.App.4th 1123, 1144.) This motion to augment does not concern evidence going to the merits 

that was presented to the hearing officer, but rather concerns evidence going to the procedural 

issue of whether the Developer raised an issue with the Board. 
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The Developer's Notice of Appeal filed 6/18/15 raises the primary issue of whether the 

2 balcony area should be included but not the secondary issue of whether if the balcony is included 

3 

4 

5 

6 

7 

8 

it should be treated differently than apartment space. (AR 108.) 

The Developer's Appeal Brief is file stamped "RECEIVED CITY OF OAKLAND RENT 

ARBITRATION PROGRAM 2016 MAY - 4 PM 2:52." The stamp is the same as other 

documents filed with the Rent Board. (AR 35, 46, 72, 104.) The City has presented declaration 

testimony from City employees Keith Mason and Kelly Rush that the City has no record of 

9 receiving the Appeal Brief. The real parties in interest also present evidence and argue that they 

10 

II 

12 

13 

14 

15 

.16 

17 

18 

have no record of the Appeal Brief. 

The transcript of the Board hearing on 12/8/16 indicates that the Board discussed the 

primary issue of whether the balcony area should be included but that the Board did not reach the 

secondary. issue of whether if the balcony is included it should be treated differently than 

apartment space. 

The motion of the Developer to augment the administrative record with the Appeal Brief 

is GRANTED. The Appeal Brief is file stamped as received by the Board. This creates a 

presumption of filing. (In re Marriage of Mosley (20 I 0) 190 Cal.App.4th I 096, 1103 ["a 

19 judgment or appealable order is presumptively filed, for purposes of the 180-day time limit, on 

20 
the file-stamped date"].) The City has not presented evidence that on 5/4/16 the Developer used 

21 
the City's self-file-stamp procedure to file-stamp the brief but then failed to.leave a copy with the 

22 

23 

24 

25 

26 

City or that the Developer. falsified the file stamp on the Appeal Brief. The Court finds that the 

substantial evidence supports a finding that the Developer filed the brief and that the City 

inadvertently mis-filed or lost the brief. There is no indication that the City intentionally 

withheld the Appeal Brief from the administrative record. 
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2 FACTS AND PROCEDURE 

3 

4 

5 

6 

7 

The Developer or its predecessor in interest rehabilitated the property located at 3921 

Harrison St, Oakland, CA. The Developer spent approximately $850,000 on the project. 

The Developer then sought a Certificate of Exemption from the Rent Board so that it-

could raise rents at the property. OMC 8.22.030.B.2 states, "In order to obtain an exemption 

8 based on substantial rehabilitation, an owner must have spent a minimum of fifty (50) percent of 

9 the average basic cost for new construction for a rehabilitation project and performed substantial 

10 

II 

12 

13 

14 

15 

16 

·17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

work on each of the units in the building. 

The City notified the parties that the hearing would be on 3/20/15 and that they would be 

required to submit all evidence 7 days before the hearing date and that if they did not do so it 

"may" be excluded. (AR 414-415, 471-473.) 

On 4/27/15, the Hearing Officer held a hearing. (AR 141-236.) During the presentation 

of evidence, Ms. Mira, attorney for tenants, showed Table B, which is Quarterly Cost Indexes to 

City Engineering Manager of the Bureau of Building David Harlan. The Hearing officer did not 

admit Table B into evidence at that time. (AR 152:13-27.) The submission of evidence 

concluded. (AR 225: 16-22.) 

At argument following the presentation of evidence, Ms. Mira argued that Table A, the 

City of Oakland Building Services Construction Valuation, effective 8/1/09, should be adjusted 

by the Table B, the Quarterly Cost Indexes. (AR 228:8-11; 229:7-13). Ms. Mira presented 

Table Band asserted that the Hearing Officer should use it in making calculations. (AR 230:20-

21.) Developer's counsel objected. 
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The Hearing Officer said that he could take official notice of Table B if he was supposed 

2 to use it in his calculations. (AR 230:23-231 :27.) The Hearing Officer said that he was unaware 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

of Table B until the day of the hearing. (AR 236:14-16.) 

On 5/29/15, the Hearing Officer issued a decision denying D,eveloper's petition for a 

Certificate of Exemption from the rent control ordinance. (AR 120-131.) 

The Developer sought review by the Rent Board. On 12/8/16, the Rent Board held a 

hearing. (AR 777-798.) On 3/7/16, the Rent Board issued its written decision. (AR 2-4.) 

ISSUE CLARIFICATION 

Petitioner commingles three analytically district issues regarding the use of Table B 

during the administrative process. The first issue is whether the Board violated its own 

procedures when it considered Table B as evidence even though it was not disclosed seven days 

before the hearing. The second issue is whether the Board erred as a matter of law by 

incorporating Table B into the OMC 8.22.030.B.2.b substantive standard. The third issue is 

whether the Board violated due process by failing to adequately disclose the-existence of Table B 

to Petitioner while Petitioner was planning and executing the rehabilitation project. 

PROCEDURES -ADMISSION OF TABLE BAS EVIDENCE 

The arguments o_n the admission of Table B as evidence presume that it is a document 
22 

23 

24 

25 

26 

that is fact evidence. As discussed below, OMC 8.22.030.B.2.b incorporates tables "issued by 

the chief building inspector" as the substantive standard. Therefore, if the tables are the 

documents described in the OMC, then they are incorporated in, and extensions of, the ordinance 

itself. The court must take judicial notice of the law. (Evid Code 451.) Subject to the 
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I 

1 significant limitation that the court must provide parties the opportunity to present argum·ent on 

2 material issues, the court ( or a hearing officer) can consider law even if it is not formally 

3 

4 

5 

6 

7 

8 

presented by a party. (Monarch Healthcare v. Superior Court (2000) 78 Cal.App.4th 1282, 

1286.) 

The Board's letters required the parties to disclose evidence 7 days before the hearing and 

cautioned that evidence not disclosed "may" be excluded. As a matter of policy construction, 

"may" is discretionary and permitted the Hearing officer to admit evidence that was not disclosed 

9 .7 days before the hearing. 

IO Assuming that Table B is factual evidence, the court finds that the Board did not violate 

11 its own procedures and abuse its discretion when it considered Table B even though it was not 

12 

13 

14 

15 

16 

17 

disclosed seven days before the hearing. 

At the hearing the Hearing Officer stated that he would not admit Table B as evidence but 

would take official notice of Table B. Official notice appears to be equivalent to judicial notice 

and judicial notice is a basis for the admission of evidence. Therefore, there is no material 

difference between accepting Table B into evidence· as submitted by a witness and taking judicial 

18 notice of Table B. 

19 

20 

21 

22 

23 

24 

25 

26 

INCORPORATION OF TABLE B INTO ORDINANCE-STATUTORY INTERPRETATION. 

OMC 8.22.030.B.2 states: 

Exemptions for Substantially Rehabilitated Buildings. 

a. In order to obtain an exemption based on substantial rehabilitation, an owner 

must have spent a minimum of fifty (50) percent of the average basic cost for 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

new construction for a rehabilitation project and performed substantial work on 

each of the units in the building. 

b. The average basic cost for new construction shall be determip.ed using tables 

issued by the chief building inspector applicable for the time period when the 

substantial rehabilitation was completed. 

The court exercises its independent judgment in considering statutory construction and other 

issues of law. (Smith v. Santa Rosa Police Dept. (2002) 97 Cal.App.4th 546, 553-554.) 

As a matter of statutory construction, the court determines that OMC 8.22.030.B.2.b 

requires that the tables must be both (1) issued by the chief building inspector and (2) applicable 

for the time period when the substantial rehabilitation was completed. 

As a matter of determ1ning whether there was a fair hearing the court applies its 

independent judgment regarding whether the City complied with the law. The court does not 

apply the abuse of discretion standard usually applied to evidence decisions because the statute 

clearly defines the substantive standard with reference to the tables. Therefore, referring to an 

incorrect table is in the nature of using an incorrect jury instruction rather than making a 

discretionary decision on the admission of evidence. 

Table A is identified as City of Oakland Building Services Construction Valuation, 

effective 8/1/09. Table A is issued by the chief building inspector. Table A states that it is 

'.'Effective Aug 1, 2009." This suggests that it is effective until replaced by a new table. When 

• testifying, City Engineering Manager Harlan was asked if Table A was "the latest table put out by 

the City" and he answered "Yes, that's the table we c:urrently use." (AR 146:20-23.) There is no 

objection to the use of Table A. 
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Table B is identified as Quarterly Cost Indexes. Table B has a footer that indicates it is 

2 from Marshall Valuation Services. There is no indication that Table B was "issued by the chief 

3 

4 

5 

6 

building inspector." When testifying, City Engineering Manager Harlan identified Table Band 

referred to it as "this source that we use." (AR 15.3:27.) The court finds that the Board erred as a 

matter of law by incorporating Table B into the ordinance as the substantive standard when it was 

not "issued by the chief building inspector." 
7 

8 

9 

10 

11 

12 

13 

The Petition is GRANTED on the basis that applying its independent judgment the court 

finds that OMC 8.22.030.B.2.b requires that a table be "issued by the chief building inspector" 

and Table B was not "issued by the chief building inspector." 

INCORPORATION OF TABLE B INTO ORDINANCE-DUE PROCESS. 

The Developer made a discemable argument before the Hearing Officer (AR 235-236) 
14 

15 

16 

17 

and at the Rent Board (AR 784-785) and in this court (Reply at 5) that the Board violated due 

process by failing to adequately disclose the existence of Table B to Petitioner when Petitioner 

was planning and executing the rehabilitation project. The court exercises its independent 

1 s judgment in considering issues of adequate notice or due process. (Tafti v. County of Tulare 

19 

20 

21 

22 

23 

24 

25 

26 

(2011) 198 Cal.App.4th 891, 896.) 

A statute, or ordinance, must be sufficiently clear to give a person fair warning of the 

conduct prohibited and they must provide a standard or guide against which conduct can be 

uniformly judged by courts and administrative agencies. (Morrison v. State Board of Education 

(1969) 1 Cal.3d 214, 230-231; Zubarau v. City of Palmdale (2011) 192 Cal.App.4th 289, 308-

309.) Similarly, an ordinance must be sufficiently clear to give a person adequate notice of the 

requirements for obtaining a government benefit, or a Certificate of Exemption. 
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1 A statute "will be upheld if its terms may be made reasonably certain by reference to other 

2 definable sources." (Amaral v. Cintas Corp. No. 2 (2008) 163 Cal.App.4th 1157, 1180; Personal 

3 
Watercraft Coalition v. Board of Supervisors (2002) 100 Cal.App.4th 129, 138-139.) 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

• 17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Making an "on its face" analysis, the Ordinance could reasonably refer to and incorporate "tables 

issued by the Chief Building Inspector." 

Making an "as applied" analysis, it is much less clear whether Table-B is an "other • 

definable source." When testifying, City Engineering Manager Harlan was asked if Table A was 

"the latest table put out by the City" and he answered "Yes, that's the table we currently use." 

(AR 146:20-23.) City Engineering.Manager Harlan also identified Table Band referred to it as 

"this source that we use." (AR 153:27.) The Hearing Officer stated that he was unaware of 

Table B until the day of the hearing. (AR 236:14-16.) 

The Developer did not present evidence, but argued that it was unaware of Table B until 

the hearing o~ 4/27115. Before the Hearing Officer, the Developer's counsel argued that the 

Building Department did not make Table B available to the public. (AR 235: 19-236: 1.) Before 

the Board, the Developer's counsel argued that the Developer assumed that the relevant time 

period was "set forth in the most recent table that's issued by the Building Services Department. 

That's Exhibit A" and that the Developer "relied on this Table A and be believed that when his 

project was competed it would be exempt." (AR 784: 17-23.) 

The City and the tenants presented no evidence that Table B was an "other definable 

source" that was disclosed to the public as relevant to the ordinance. The court has denied the 

City's request to supplement the record with the declaration of Harlan. That noted, the 

declaration states that the City distributes Table B to persons "who request the table" and "that 

the City distributes (the Table] upon request." (Harlan Dec., paras 6 and 7.) 
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The court finds that the Developer did not waive this argument ev·en though it failed to 

2 clearly present this argument to the Hearing Officer and to the Board. The Tenant's 

3 

4 

5 

6 

Representative, Ms. Mira, did not disclose Table B as evidence seven days before the hearing or 

otherwise put the Developer on notice that she would rely on Table B. The Hearing officer was 

unaware of Table B. The record suggests that the Developer costed out the project and prepared 

for the Hearing Officer he~ing on the reasonable as·sumption that Table A was the standard 
7 

8 

9 

10 

against which the evidence of expense would be measured. 

The Petition is GRANTED on the basis that applying its independent judgment the court 

finds that on the facts of this case that Table B was not an "other definable source" and that the 

11 Ordinance therefore did not give the Developer fair warning that Table A was not the standard 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

against which' the evidence of expense would be measured and that it would be modified by 

Table B. 

$26,000 IN INVOICES. 

The Developer argues that the Hearing Officer and Board erred in excluding $26,000 in 

invoices. The City acknowledges that the Hearing Officer and Board appear to have made a 

calculation error. (City Oppo at 9:8-15.) This error did not affect the Board',s decision. The 

apparent $26,000 calculation error does not affect the court's decision on the petition. 

INCLUSION OF DECK SPACE. 

There is substantial evidence to support the Board's fact finding that the property space 

included both the apartment space and the deck and balcony" space .. 

11 
000542



··----------------------------

2 SEP ARA TE TREATMENT OF APARTMENT SPACE AND DECK/BALCONY SPACE 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

County records state the property was 13,337 sqft. (AR 247.) The Developer 

rehabilitated the balconies, which are an additional l,002 sqft. 

Table A differentiates among different "Descriptions" of construction. Table A included 

"Apartment space" at $127 sqft, "Elevated Decks and ~alconies" space at $41.16 sqft, and many 

other descriptions of space. The Hearing Officer and the Board both decided to treat both the 

13,337 sqft interior space and the 1,002 sqft deck/balcony space as "Apartment space." (AR 004, 

123.) 

Petitioner argues that the Board erred as a matter of law by treating the deck/balcony 

space as "Apartment space" and should have treated it as "Elevated Decks and Balconies" space. 

(Opening brief at 4:21-26; 6:26-27; 7:29-8:7.) 

Petitiop.er has not waived this argument. At the hearing before the Hearing Officer, 

Petitioner argued that the calculations should exclude the deck space. (AR 3.) In the briefing to 

the.Board, Petitioner accepted that the Hearing Officer used the deck space, but argued that the 

18 Hearing Officer should have calculated "R3 Elevated Decks and Balconies" space at $41.16 sqft. 

19 

20 

21 

22 

23 

24 

25 

26 

(Brief filed with Board on 5/4/16 at page 4.) At argument before the Board, petitioner raised the 

primary issue of whether the balcony area should be in~luded but did not reach the secondary 

issue of whether if the balcony is included whether it should be treated differently than apartment 

space. (AR 004, 792:3-11; 795:3-11; 796:5-798:12.) 

This is an issue of statutory construction because OMC 8.22.030.B.2.b incorporates tables 

be "issued by the chief building inspector." .I 

12 000543



As a matter of statutory construction, the City must apply Table A to projects or parts of 

2 projects based on whether the Description reasonably describes the physical structure to be 

3 

4 

5 

6 

7 

8 

9 

10 

constructed. The Descri'ptions in Table A are defined by the cost of construction rather·than the 

potential use of the structure. The court takes judicial notice that the City of Oakland Planning 

and Building website states, "The cost of building permits is based upon the construction 

valuation of the project. Valuation includes all labor and structural materials, and all lighting, 

heating, ventilation, water supply, plumbing, electrical, fire sprinklers, elevator equipment." 

(http://www2.oaklandnet.com/government/o/PBN/OurServices/permits/index.htm) Consistent 

with this purpose, the Rent Board should apply schedule A to projects and parts of projects based 

11 on whether the Description reasonably describes the physical structure to be constructed. 

12 

13 

14 

15 

The Board misapplied OMC 8.22.030.B.2.b and the incorporated tables by focusing on 

the potential use of the balconies rather than the cost of building or rehabilitating the balconies. 

The Board's decision states "there was no abuse of discretion by the Hearing Officer in including 

16 
the balconies' area where such space is useable space that expands the tenants' livable area." 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

(AR 004.) (See also AR 797:10-11.) 

This was legal error because the Table A analysis concerns the cost of constructing the 

project or part of the project, not the potential use of the constructed property. Although the Rent 

Board in other contexts might be focused on whether rental space is usable, liveable, and 

habitable, in the context of OMC 8.22.030.B.2.b and Table A, the Rent Board must focus on the 

cost of construction. Even if OMC 8.22.030.B.2.b and Table A did concern usable, liveable, or 

habitable space, the BMC elsewhere defines "habitable space" and "habitable rooms" in a way 

that suggests they do not include exterior balconies and decks. (OMC 15.20.030 [Building and 

Construction Code]; 17.09.040 [Planning Code].) 
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As a matter of statutory construction, the City must give effect to all the "Description" 

2 categories in Table A. If a general "Description" and a specific "Description" both apply to a 

3 

4 

5 

6 

7 

construction project or to a part of a construction project, then the City must give effect to the 

specific "Description." ( Collection Bureau of San Jose v. Rumsey (2000) 24 Cal.4th 301, 31 O; 

Garcia v. McCutchen (1997) 16 Cal.4th 469, 477-0478.) 

The Board misapplied OMC 8.22.030.B.2.b and the incorporated tables by treating both 

8 the 13,337 sqft and the 1,002 sqft as Apartment space. Although an apartment might have a 

9 balcony or deck, Table A has a separate specific line item for "Elevated Decks and Balconies." 

10 Where Table A sets out a specific Description that applies to a project or a part of a project, the 

11 Board must give effect to the specific Description. 

12 

13 

14 

15 

16 

The Board stated that the Hearing Officer did not abuse his discretion by including the 

balconies in the "Apartment" space. (AR 004.) (See also AR 797: 1-9.) The Hearing Officer 

makes factual findings about whether a project or a part of a project fits within a certain 

Description. The Hearing Officer does not, however, have the discretion to characterize a project 

17 or a part of a project based on improper criteria. The Hearing Officer and the Board misapplied 

18 

19 

20 

21 

22 

23 

24 

25 

26 

the law by focusing on the potential use of the balconies rather than their cost of construction and 

by not giving effect to the specific Description for "Elevated Decks and Balconies." 
) . 

CONCLUSION 

The Petition of 525-655 Hyde St Commercial Properties (the "Oeveloper") for writ of 

mandate directing the City of Oakland Rent Board to vacate the Appeal Decision _in Case No. 

L14-0065 is GRANTED. 

14 
000545



Consistent with CCP 1094.S(f), the court orders the City of Oakland Rent Board to 

2 reconsider the case in light of the court's opinion and judgment. The judgment shall not limit or 

3 

4 

5 

6 

7 

8 

9 

10 

control in any way the discretion legally ves1ed in the respondent Board. If permitted by its 

procedures, the Rent Board may direct the Hearing Officer to conduct a further hearing. If 

permitted by its procedures, the Rent Board may reconsider either the entire matter or only the 

issues implicated by this order. The court expressly does not direct the Rent Board to grant the 

petition for a Certificate of Exemption. 

At the hearing on 8/23/18, counsel for the Developer asked that the court order the Rent 

Board to expedite further proceedings given that the Developer filed the petition for certificate of 

11 exemption on 11/10/14 (AR 558-761) and the matter has been pending for almost four years. 

12 
Counsel for the City did not object to that request. The court ei:icourages the Rent Board to 

13 
promptly reconsider this matter consistent with the procedures in OMC 8.22.120 and Rent 

14 . \ 

Adjustment Program Regulations 8.22.110 and 8.22.120. 
15 

16 The court directs the Developer to prepare and submit to the court both a proposed 

,17 judgment and a proposed writ. (CRC 3 .1312.) 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Dated: Augustl3., 2018 =~~/14411 
KimerlyC~lwell 
Judge of the Superior Court 
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City of Oakland
Rent Adjustment Program
Proof of Service Form 10.21.2020

CITY OF OAKLAND
RENT ADJUSTMENT PROGRAM
250 Frank H. Ogawa Plaza, Suite 5313 
Oakland, CA 94612-0243
(510) 238-3721
CA Relay Service 711
www.oaklandca.gov/RAP

For Rent Adjustment Program date stamp.

PROOF OF SERVICE

NOTE: YOU ARE REQUIRED TO SERVE A COPY OF YOUR PETITION OR RESPONSE (PLUS ANY ADDITIONAL
DOCUMENTS) ON THE OPPOSING PARTIES.

Use this PROOF OF SERVICE form to indicate the date and manner in which service took place, as well as
the person(s) served.
Provide a copy of this PROOF OF SERVICE form to the opposing parties together with the document(s)
served.
File the completed PROOF OF SERVICE form with the Rent Adjustment Program together with the document
you are filing and any attachments you are serving.
Please number sequentially all additional documents provided to the RAP.

PETITIONS FILED WITHOUT A PROOF OF SERVICE WILL BE CONSIDERED INCOMPLETE AND MAY BE
DISMISSED.

I served a copy of: ____________________________
(insert name of document served)

And Additional Documents

and (write number of attached pages) __________ attached pages (not counting the Petition or
Response served or the Proof of Service) to each opposing party, whose name(s) and address(es) are
listed below, by one of the following means (check one):

a. United States mail. I enclosed the document(s) in a sealed envelope or package
addressed to the person(s) listed below and at the address(es) below and deposited the
sealed envelope with the United States Postal Service, with the postage fully prepaid.
b. Deposited it with a commercial carrier, using a service at least as expeditious as first
class mail, with all postage or charges fully prepaid, addressed to each opposing party as
listed below.
c. Personal Service. (1) By Hand Delivery: I personally delivered the document(s) to the
person(s) at the address(es) listed below; or (2) I left the document(s) at the address(es) with
some person not younger than 18 years of age.

PERSON(S) SERVED:
Name

Address

City, State, Zip

CITY OF OAKLAND 

► 

► 

► 

► 

□ 

□ 

RESPONDENT'S RESPONSE TO APPEAL 

Julie E. Amberg 

~ 

26 

3921 Harrison Street, #302 

Oakland, CA 94611 
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City of Oakland
Rent Adjustment Program
Proof of Service Form 10.21.2020

-2-

Name

Address

City, State, Zip

Name

Address

City, State, Zip

Name

Address

City, State, Zip

Name

Address

City, State, Zip

Name

Address

City, State, Zip

Name

Address

City, State, Zip

Name

Address

City, State, Zip

To serve more than 8 people, copy this page as many times as necessary and insert in your proof of service document. If you are 
only serving one person, you can use just the first and last page.

Stanley L. Amberg 

4115 Kendal Way 

Sleepy Hollow, NY 10591 

Todd McMahon 

3921 Harrison Street,# 304 

Oakland, CA 94611 

Mari Oda 

3921 Harrison Street,# 304 

Oakland, CA 94611 
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City of Oakland
Rent Adjustment Program
Proof of Service Form 10.21.2020

-3-

_______________________________
PRINT YOUR NAME 

_______________________________ _______________
SIGNATURE DATE

I declare under penalty of perjury under the laws of the State of California that the foregoing is true
and correct and the documents were served on _ _/_ /_ ___ (insert date served).10 26 22 

F abienne Lopez 

Fabienne Lopez. 10/26/22 
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1 
TENANTS OBJECTION TO NEW EXHIBIT C 

CITY OF OAKLAND 
Department of Housing and Community Development 

 
RENT ADJUSTMENT PROGRAM 

 
Mandana Properties, LLC v. Tenants1 

 
Case No. L14-0065 

 
TENANTS OBJECTION TO OWNER’S PICTURE EXHIBIT C 

AND ANY ARGUMENT BASED ON EXHIBIT C 
 
 By letter dated October 26, 2022, counsel for Owner requests that “a picture” be included 

as an exhibit and be considered by the Appeal Board in the appeal of RAP Case No. L14-0065.   

 The proffered exhibit (Exhibit C) is new evidence.   

 Owner’s request must be denied because the evidence was available during the Hearing 

Officer proceedings.  OMC Regulation 8.22.120.F.3. states: 

3. In order for new evidence to be considered, the party offering the new 
evidence must show that the new evidence could not have been available at 
the Hearing Officer proceedings.  (Emphasis added) 

 
 Owner admits that the picture was “taken by Respondent on July 14, 2022.”2  At that 

time, the proceedings before the Hearing Officer were ongoing.  Indeed, they were ongoing at 

least until July 29 when the owner submitted (to the Hearing Officer) the owner’s Response To 

Tenants Closing Statement.  The owner’s July 29 response did not disclose, discuss or offer as 

evidence the already-taken July 14th picture.   

 In short, the July 14 picture was actually available to Owner at the time of the Hearing 

Officer proceedings.  OMC Regulation 8.22.120.F.3 precludes the introduction and consideration 

of this new evidence.   

Date:  October 28, 2022    Stanley L. Amberg 
 
 
  
 
 _____________________ 

4115 Kendal Way, Sleepy Hollow, NY 10591 
T: 914-238-4921, M: 914-263-7341 

                                                 
1   Formerly 525, 655 Hyde Street CNML, Properties, LLC v. Tenants. 
2   Respondent’s Response To Appeal, page 4. 
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2 
TENANTS OBJECTION TO NEW EXHIBIT C 

stan.amberg@amberglaw.com  
       Representative for Tenants 
 

PROOF OF SERVICE 
 I declare under penalty of perjury under the laws of the State of California that on 
October 28, 2022 I served this document as follows: electronically on Angelica A. Sandoval, 
Fried Williams & Grice Connor, LLP, attorneys for Respondent/Owner Mandana Properties, 
LLC; and by placing a copy in the United States mail with all postage or charges fully prepaid, 
addressed as follows: Angelica A Sandoval, Fried Williams & Grice Connor, LLP, 1939 
Harrison Street, Suite 460, Oakland, CA 94612; and Ray McFadden, Mandana Properties, LLC, 
1087 Ashmount Avenue, Oakland, CA 94610. 
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CITY OF OAKLAND 

250 FRANK H. OGAWA PLAZA, SUITE 5313, OAKLAND, CALIFORNIA 94612-2034 
 

Department of Housing and Community Development TEL (510) 238-3721 
Rent Adjustment Program FAX (510) 238-3691 

TDD (510) 238-3254 

 
 

ORDER GRANTING REQUEST TO EXCEED PAGE LIMIT UNDER 
REGULATION 8.22.120(A)(5) 

 
 
CASE NUMBER: L14-0065 
CASE NAME: 525-655 Hyde Street CNML Properties, LLC v. Tenants 

 
 
PROPERTY ADDRESS:  3921 Harrison Street, Oakland, CA 

 
On October 26, 2022, the Respondent Owner in the above-referenced 

matter submitted a response to an appeal which exceeded the maximum 
allowable page limit of 25 pages. The Respondent filed a request to exceed the 
maximum page limit, stating that the additional exhibits, which include rulings 
from RAP and Alameda Superior Court as well as a picture, provide clarity and 
transparency, and are important for the Board to consider. 

 
GOOD CAUSE APPEARING, the request is granted.  

 
 
Dated: October 28, 2022   

Maimoona Sahi Ahmad 
Acting Senior Hearing Officer 
Rent Adjustment Program 

000554



 PROOF OF SERVICE 
 Case Number L14-0065 

I am a resident of the State of California at least eighteen years of age. I am not a party to the 
Residential Rent Adjustment Program case listed above. I am employed in Alameda County, 
California. My business address is 250 Frank H. Ogawa Plaza, Suite 5313, 5th Floor, Oakland, 
California 94612.   

Today, I served the attached documents listed below by placing a true copy in a City of 
Oakland mail collection receptacle for mailing on the below date at 250 Frank H. Ogawa 
Plaza, Suite 5313, 5th Floor, Oakland, California, addressed to: 
 
Documents Included 
Order Granting Request to Exceed Page Limit Under Regulation 8.22.120(A)(5) 

 
Resident 
3921 Harrison St., Penthouse 
Oakland, CA 94611 
 
Resident 
3921 Harrison St., #102 
Oakland, CA 94611 
 
Resident 
3921 Harrison St., #101 
Oakland, CA 94611 

Owner 
Ray McFadden 
Mandana Properties, LLC 
1087 Ashmount Avenue 
Oakland, CA 94610 

Owner Representative 
Angie Sandoval 
Fried, Williams & Grice Conner LLP 
1939 Harrison Street, Suite 460 
Oakland, CA 94612 

Owner Representative 
Clifford E. Fried 
Fried, Williams & Grice Conner LLP 
1939 Harrison Street, Suite 460 
Oakland, CA 94612 
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Tenant 
Alexander Taylor 
3921 Harrison St., #104 
Oakland, CA 94611 

Tenant 
Cooper Spinelli 
3921 Harrison St., #203 
Oakland, CA 94611 

Tenant 
Julie Amberg 
3921 Harrison St., #302 
Oakland, CA 94611 

Tenant 
Mari Oda 
3921 Harrison St., #304 
Oakland, CA 94611 

Tenant 
Resident 
3921 Harrison St., #205 
Oakland, CA 94611 

Tenant 
Resident 
3921 Harrison St., #204 
Oakland, CA 94611 

Tenant 
Resident 
3921 Harrison St., #305 
Oakland, CA 94611 

Tenant 
Resident 
3921 Harrison St., #104 
Oakland, CA 94611 

Tenant 
Resident 
3921 Harrison St., #303 
Oakland, CA 94611 
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Tenant 
Resident 
3921 Harrison St., #301 
Oakland, CA 94611 

Tenant 
Resident 
3921 Harrison St., #202 
Oakland, CA 94611 

Tenant 
Resident 
3921 Harrison St., #105 
Oakland, CA 94611 

Tenant 
Resident 
3921 Harrison St., #103 
Oakland, CA 94611 

Tenant 
Suzanne Miller 
3921 Harrison St., #201 
Oakland, CA 94611 

Tenant 
Todd McMahon 
3921 Harrison St., #304 
Oakland, CA 94611 

Tenant Representative 
Stanley Amberg 
4115 Kendal Way 
Sleepy Hollow, NY 10591 
 
I am readily familiar with the City of Oakland’s practice of collection and processing 
correspondence for mailing. Under that practice an envelope placed in the mail collection 
receptacle described above would be deposited in the United States mail with the U.S. Postal 
Service on that same day with first class postage thereon fully prepaid in the ordinary course of 
business. 

I declare under penalty of perjury under the laws of the State of California that the above is true 
and correct. Executed on November 01, 2022 in Oakland, CA. 
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______________________________ 

Briana Lawrence-McGowan 

Oakland Rent Adjustment Program 

r 
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1 
TENANTS RENEWED OBJECTION TO NEW EXHIBIT C 

CITY OF OAKLAND 

Department of Housing and Community Development 

 

RENT ADJUSTMENT PROGRAM 

 

Mandana Properties, LLC v. Tenants1 

 

Case No. L14-0065 

 

TENANTS RENEWED OBJECTION TO OWNER’S PICTURE EXHIBIT C 

AND ANY ARGUMENT BASED ON EXHIBIT C 

 

 By letter dated October 26, 2022, counsel for Owner requested that various documents, 

including Exhibit C, “a picture”, be included as exhibits and be considered by the Appeal Board 

in the appeal of RAP Case No. L14-0065.   

On October 28, 2022, Tenants electronically filed their Objection to Owner’s Picture 

Exhibit C.  (The Objection is at pages 552-553 of the electronic packet for this appeal.)  On that 

same day October 28, an Acting Senior Hearing Officer issued an Order granting Owner’s 

request.  The Order did not acknowledge Tenants October 28 Objection nor rule on the 

Objection.  Apparently, the Hearing Officer was unaware of Tenants October 28 Objection.   

The undersigned Tenants representative first learned of the October 28 Order today 

(November 5, 2022).   

Tenants respectfully renew their Objection and request the Hearing Officer rule on it.  

Tenants quote, below, their October 28 Objection: 

 “The proffered exhibit (Exhibit C) is new evidence.   

 “Owner’s request must be denied because the evidence was available during the Hearing 

Officer proceedings.  OMC Regulation 8.22.120.F.3. states: 

3. In order for new evidence to be considered, the party offering the new 

evidence must show that the new evidence could not have been available at 

the Hearing Officer proceedings.  (Emphasis added) 

 

 “Owner admits that the picture was “taken by Respondent on July 14, 2022.”2  At that 

time, the proceedings before the Hearing Officer were ongoing.  Indeed, they were ongoing at 

least until July 29 when the owner submitted (to the Hearing Officer) the owner’s Response To 

                                                 
1   Formerly 525, 655 Hyde Street CNML, Properties, LLC v. Tenants. 
2   Respondent’s Response To Appeal, page 4. 

000559



2 
TENANTS RENEWED OBJECTION TO NEW EXHIBIT C 

Tenants Closing Statement.  The owner’s July 29 response did not disclose, discuss or offer as 

evidence the already-taken July 14th picture.   

 “In short, the July 14 picture was actually available to Owner at the time of the Hearing 

Officer proceedings.  OMC Regulation 8.22.120.F.3 precludes the introduction and consideration 

of this new evidence.”   

Date:  November 5, 2022    Stanley L. Amberg 

 

 

  

 

 _____________________ 

4115 Kendal Way, Sleepy Hollow, NY 10591 

T: 914-238-4921, M: 914-263-7341 

stan.amberg@amberglaw.com  

       Representative for Tenants 

 

PROOF OF SERVICE 

 I declare under penalty of perjury under the laws of the State of California that on 

November 5, 2022 I served this document as follows: electronically on Angelica A. Sandoval, 

Fried Williams & Grice Connor, LLP, attorneys for Respondent/Owner Mandana Properties, 

LLC; and by placing a copy in the United States mail with all postage or charges fully prepaid, 

addressed as follows: Angelica A Sandoval, Fried Williams & Grice Connor, LLP, 1939 

Harrison Street, Suite 460, Oakland, CA 94612; and Ray McFadden, Mandana Properties, LLC, 

1087 Ashmount Avenue, Oakland, CA 94610. 
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CITY OF OAKLAND For date stamp. 

RENT ADJUSTMENT PROGRAM 
250 Frank Ogawa Plaza, Suite 5313 
Oakland, CA 94612 

CITY OF OAKLAND 
(510) 238-3721 

APPEAL 

Appellant's Name 

Julie E. Amberg D Owner X Tenant 

Property Address (Include Unit Number) 

3921 Harrison Street, Unit 302, Oakland, CA 94611 

Appellant's Mailing Address (For receipt of notices) Case Number 
L14-0065 

3921 Harrison Street, Unit 302, Oakland, CA 94611 
Date of Decision appealed 

October 28, 2022 
Name of Representative (if any) Representative's Mailing Address (For notices) 

Stanley L. Amberg 4115 Kendal Way, Sleepy Hollow, 
NY 10591 

Please select your ground(s) for appeal from the list below. As part of the appeal, an explanation must 
be provided responding to each ground for which you are appealing. Each ground for appeal listed 
below includes directions as to what should be included in the explanation. 

1) There are math/clerical errors that require the Hearing Decision to be updated. (Please clearly 
explain the math/clerical errors.) 

2) Appealing the decision for one of the grounds below (required): 

a) X The decision is inconsistent with OMC Chapter 8.22, Rent Board Regulations or prior decisions 
of the Board. (In your explanation, you must identify the Ordinance section, regulation or prior Board 
decision(s) and describe how the description is inconsistent.). 

b) D The decision is inconsistent with decisions issued by other Hearing Officers. (In your explanation, 
you must identify the prior inconsistent decision and explain how the decision is inconsistent.) 

c) D The decision raises a new policy issue that has not been decided by the Board. (In your explanation, 
you must provide a detailed statement of the issue and why the issue should be decided in your Javor.). 

d) X The decision violates federal, state or local law. (In your explanation, you must provide a detailed 
statement as to what law is violated.) 

e) X The decision is not supported by substantial evidence. (In your explanation, you must explain why 
the decision is not supported by substantial evidence found in the case record.) 

For more information phone (510) 238-3721. 

Rev. 6/18/2018 

1 
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t) X I was denied a sufficient opportunity to present my claim or respond to the petitioner's claim. (In 
your explanation, you must describe how you were denied the chance to defend your claims and what 
evidence you would have presented. Note that a hearing is not required in every case. Staff may issue a 
decision without a hearing if sufficient facts to make the decision are not in dispute.) 

g) D The decision denies the Owner a fair return on my investment. (You may appeal on this ground only 
when your underlying petition was based on a.fair return claim. You must specifically state why you have been 
denied a fair return and attach the calculations supporting your claim.) 

h) D Other. (In your explanation, you must attach a detailed explanation of your grounds for appeal.) 

Submissions to the Board must not exceed 25 pages from each party, and they must be received by the Rent 
Adjustment Program with a proof of service on opposing party within 15 days of filing the appeal. Only the first 
25 pages of submissions from each party will be considered by the Board, subject to Regulations 8.22.0l0(A)(S). 
Please number attached pages consecutively. Number of pages attached: . 2 _. 

• You must serve a copy of your appeal on the opposing parties or your appeal mav he dismissed. • 
I declare under penalty of perjury under the laws of the State of California that on November 6, 2022 
I placed a copy of this form, and all attached pages, in the United States mail or deposited it with a commercial 
carrier, using a service at least as expeditious as first class mail, with all postage or charges fully prepaid, 
addressed to each opposing party as follows: 

Nam Angelica Sandoval, Fried Williams & Grice Connor, LLP 

d.ddct:i:i 1939 Harrison Street, Suite 460 

Citt. S1a1t Zip Oakland, CA 94612 

Nam Ray McFadden, Mandana Properties, LLC 

d.ddct:i:i 1087 Ash mount Avenue 

Citt. Sia~ Zill Oakland, CA 94610 

SIGNATURE of APPELLANT or DESIGNATED REPRESENTATIVE DATE 

For more information phone (510) 238-3721. 

Rev. 6/18/2018 

2 
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Case No. L14-0065 Tenants Explanation of Grounds for Appeal 

CITY OF OAKLAND 
Department of Housing and Community Development 

RENT ADJUSTMENT PROGRAM 

Mandana Properties, LLC v. Tenants 1 

Case No. L14-0065 

TENANTS EXPLANATION OF GROUNDS FOR APPEAL 

Introduction 

This is an appeal by tenants from the Order Granting Request To Exceed Page Limit 

Under Regulation 8.22.120(A)(5) in Case No. L14-0065. The Order is dated October 28, 2022 

and was served by United States mail on November 1, 2022 ("October 28 Order"). 

Tenants appeal from so much of the October 28 Order as applies to the "picture" Exhibit 

C. 

This appeal should be consolidated with, and be heard with, the concurrent related 

appeal in Case L14-0065, which is scheduled to be heard on November 10, 2022. 

Explanation of Grounds for Appeal 

The October 28 Order Violates OMC Regulation 8.22.120.F.3. 

The proffered picture exhibit (Exhibit C) is new evidence. In order for new evidence to 

be considered, the party offering it (here the owner) must show that the new evidence "could not 

have been available at the Hearing Officer proceedings." OMC Regulation 8.22.120.F.3. 

OMC Regulation 8.22.120.F .3. states: 

3. In order for new evidence to be considered, the party offering the new 
evidence must show that the new evidence could not have been available at 
the Hearing Officer proceedings. (Emphasis added) 

Owner did not make that showing. To the contrary, the new evidence actually was 

available during the Hearing Officer proceedings. 

Owner admits that the picture was "taken by Respondent on July 14, 2022."2 At that 

time, the proceedings before the Hearing Officer were ongoing. Indeed, they were ongoing at 

1 Formerly 525,655 Hyde Street CNML, Properties, LLC v. Tenants. 
2 Respondent's Response To Appeal, page 4. 

1 
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Case No. L14-0065 Tenants Explanation of Grounds for Appeal 

least until July 29 when the owner submitted (to the Hearing Officer) the owner's Response To 

Tenants Closing Statement. The owner's July 29 response did not disclose, discuss or offer as 

evidence the already-taken July 14th picture. 

In short, the July 14 picture was actually available to Owner at the time of the Hearing 

Officer proceedings. OMC Regulation 8.22.120.F.3 precludes the introduction and consideration 

of this new evidence. 

Respectfully, the October 28 Order should be reversed to the extent it admits picture 

Exhibit C into evidence. 

Date: November 6, 2022 Stanley L. Amberg 

4115 Kendal Way, Sleepy Hollow, NY 10591 
T: 914-238-4921, M: 914-263-7341 
stan. arnberg@arnberglaw .corn 
Representative for Tenants 

PROOF OF SERVICE 
I declare under penalty of perjury under the laws of the State of California that on 

November 6, 2022 I served this document as follows: electronically on Angelica A. Sandoval, 
Fried Williams & Grice Connor, LLP, attorneys for Respondent/Owner Mandana Properties, 
LLC; and by placing a copy in the United States mail with all pt>stage or charges fully prepaid, 
addressed as follows: Angelica A Sandoval, Fried Williams & Grice Connor, LLP, 1939 
Harrison Street, Suite 460, Oakland, CA 94612; and Ray McFadden, Mandana Properties, LLC, 
1087 Ashrnount Avenue, Oakland, CA 94610; and City of Oakland, Rent Adjustment Program, 
250 Frank Ogawa Plaza, Suite 5313, Oakland, CA 94612. 
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Case No. L14-0065 Addendum to Tenants Explanation of Grounds for Appeal 

 

1 
 

 

CITY OF OAKLAND 

Department of Housing and Community Development 

 

RENT ADJUSTMENT PROGRAM 

 

Mandana Properties, LLC v. Tenants1 

 

Case No. L14-0065 

 

ADDENDUM TO TENANTS EXPLANATION OF GROUNDS FOR APPEAL 

 

Introduction 

This is an Addendum to Tenants Explanation of Grounds for Appeal filed in support of 

tenants appeal from the Order Granting Request To Exceed Page Limit Under Regulation 

8.22.120(A)(5) in Case No. L14-0065.  Tenants Appeal and Explanation are at pages 561-564 of 

the Revised HRRRB Agenda Packet for the November 10, 2022 meeting of the HRRRB.  

This Addendum should be consolidated with, and be heard with, the concurrent 

related appeal in Case L14-0065, which is scheduled to be heard on November 10, 2022.  

Addendum 

 

 If the HRRRB allows owner’s proffered picture exhibit (Exhibit C) to be received as 

evidence, considerations of fairness and due process allow the HRRRB to allow tenants to 

introduce as evidence the attached picture. 

 Owner’s picture purports to show an exterior view of balconies at the property, 3921 

Harrison Street. 

 The picture attached to this Addendum is an interior view of a balcony at the property at 

3921 Harrison Street.  The picture attached to this Addendum provides clarity and transparency, 

and is important for the HRRRB to consider.  Tenants respectfully request the HRRRB to admit 

the attached picture in evidence.   

Date:  November 9, 2022    Stanley L. Amberg 

 

 

  

 

 _____________________ 

4115 Kendal Way, Sleepy Hollow, NY 10591 

                                                 
1   Formerly 525, 655 Hyde Street CNML, Properties, LLC v. Tenants. 
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Case No. L14-0065 Addendum to Tenants Explanation of Grounds for Appeal 

 

2 
 

T: 914-238-4921, M: 914-263-7341 

stan.amberg@amberglaw.com  

       Representative for Tenants 

 

PROOF OF SERVICE 

 I declare under penalty of perjury under the laws of the State of California that on 

November 9, 2022 I served this document electronically on Angelica A. Sandoval, Fried 

Williams & Grice Connor, LLP, attorneys for Respondent/Owner Mandana Properties, LLC.  

 

 

 

  

 

 

 

000566

mailto:stan.amberg@amberglaw.com


 

C:\Users\StanAdmin\Documents\L14-0065 Oct 2022 Appeal to Rent Board\Balcony photos 

3921\2016-09-19 3921 Harrison St., Balcony of Apt. 203.docx 

 

3921 Harrison Street. Balcony of apartment.  Photo by The Lapham Company, 4844 Telegraph 

Avenue, Oakland, CA, for open house Sept. 19, 2016. 
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1 
CASE L14-0065 REQUEST FOR JUDICIAL NOTICE 

 

 

CITY OF OAKLAND 

Department of Housing and Community Development 

 

RENT ADJUSTMENT PROGRAM 

HOUSING, RENT RESIDENTIAL & RELOCATION BOARD (HRRRB) 

 

Mandana Properties, LLC v. Tenants1 

 

Case No. L14-0065 

 

REQUEST FOR JUDICIAL NOTICE 

 

 Tenants request that the HRRRB take judicial notice of the following matters, pursuant to 

Rent Adjustment Program Regulation 8.22.110 E.4., California Government Code section 11513, 

and Evidence Code sections 451(e), 452(h), as it may, and pursuant to Evidence Code section 

453, as it must, in considering Tenants Appeal in Case No. L14-0065.   

 1. Merriam-Webster’s Unabridged Dictionary, definition of “unenclosed”.   

 To enable the HRRRB to take judicial notice thereof, there are attached to this Request 

(1) a copy of the definition in the print version of the Unabridged Dictionary, and (2) a copy of 

the definition in the Internet version of the Unabridged Dictionary.   

 The definition is: 

un-enclosed 

: not enclosed: 

a : not fenced in : COMMON <unenclosed land> 

b : not kept within convent walls <unenclosed nuns>  

 

Date:  November 28, 2022    Stanley L. Amberg 

 

 

  

 

 _____________________ 

4115 Kendal Way, Sleepy Hollow, NY 10591 

T: 914-238-4921, M: 914-263-7341 

stan.amberg@amberglaw.com  

       Representative for Tenants 

 

  

                                                 
1   Formerly 525, 655 Hyde Street CNML, Properties, LLC v. Tenants. 
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2 
CASE L14-0065 REQUEST FOR JUDICIAL NOTICE 

 

PROOF OF SERVICE 

 I declare under penalty of perjury under the laws of the State of California that on 

November 28, 2022 I served this document electronically on Angelica A. Sandoval, Fried 

Williams & Grice Connor, LLP, attorneys for Respondent/Owner Mandana Properties, LLC.  
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Webster's 
Third 

New International 
Dictionary 

OF THE ENGLISH LANGUAGE 

UNABRIDGED 

a 11/£/PUMrt-~ 
REG. U. 5. PAT. OFF. 

Util£zing all the experience and resources of more than 
• one hundred years of Merriam-Webster® dictionaries 

EDITOR IN CHIEF 

PHILIP BABCOCK GOVE, Ph.D. 

AND 

THE MERRIAM-WEBSTER 

EDITORIAL STAFF 

MERRIAM-WEBSTER INC., Publishers 

SPRINGFIELD, MASSACHUSETTS, U.S.A. 
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...---~@·----, 
A GENUINE MERRIAM-WEBSTER 

. f cellence It is used by a The name Webster alone 1s no guarantee O ex • b 
number of pu_blishers and may serve mainly to mislead an unwary uyer. 

Merriam-Webster™ is the name you should look for when iou c~nsi~:r 
the purchase of dictionaries or other fine reference books. t carr:ies e 

• 1· h. • 1831 and ts your reputation of a company that has been pub 1s mg smce 
assurance of quality and authority. 

COPYRIGHT© 1993 BY MERRIAM-WEBSTER, INCORPORATED 

PHILIPPINES COPYRIGHT 1993 BY MERRIAM-WEBSTER, INCORPORATED 

WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 
PRINCIPAL COPYRIGHT 1961 

Library of Congress Cataloging in Publication Data 
Main entry under title: 

Webster's third new international dictionary of the English language, 
unabridged: a Merriam-Webster/editor in chief, Philip Babcock 
Gove and the Merriam-Webster editorial staff. 

p. cm. 
ISBN 0-87779-201-1 (blue sturdite).-ISBN 0-87779-202-X 

(carrying case). - ISBN 0-87779-206-2 (imperial buckram). 
1. English language-Dictionaries. I. Gove, Philip Babcock 

1902-1972. II. Merriam-Webster, Inc. ' 
PE1625.W36 1993 
423-dc20 93-10630 

CIP 

All rights reserve~. N_o part of this book covered by the copyrights hereon may be 
~eprod~ced or cop1e~ rn any_form o~ by any _means-graphic, electronic, or mechanical, 
rnc_ludrng ph_ot<!Copyrng, tapz~g. or rnformatron storage and retrieval systems-without 
written perm1ss1on of the publisher. 

MADE IN THE UNITED STATES OF AMERICA 

47484950QPH979695 
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e ........-n Y or s ate of being unc.111- a1 

1
~

1~~~i~}oyable \ 
0 

+ \ adj : not acceptable for employment as ~ 
2unemployable \ "\ n -s: an unemployable person ~ 
un.e1nployed \:~n + \ adj [ 1 un- + employed, past part. of r 

employ] : not employed: a : not being used ('"'"' time) 1,._ tu 
too~s) (a method as yet'"'-') b : not engaged in a gainful occu- d 
patton : out of work (,_, workers) c : not invested ('"'"' capi- ~ 
tal) d : FREE Sg 7 

un-e~ployment \" + \ n : lack of employment : IDLENES.S; ~ 
specif. ; involuntary idleness of a worker seeking work at , 
preva1hng wages ; 

unemployment benefit n : payment (as by a union or an em- uj 
ployer or according to the provisions of a governmental social i 
security program) to an unemployed worker of a sum of money 11 
per week - compare DOLE ~ 

unemployment compensation n : the system of unemploy- 1 

ment benefits provided in the U. S. by state laws adopted 1 

pursuant to the Federal Social Security Act ll 
unemployment insurance n : insurance (as provided by 1 

state laws adopted pursuant to the Federal Social Security ~ 
Act) against loss of earnings by payments for a lin1ited period 1 

dunng which a worker is involuntarily unemployed : 
un-encapsulated ,:~n + \ adj: not encapsulated (an ,-..J tumor . 1 

un-enciphered \" + \ adj [, un- + enciphered past part. of ; 
encipher] : not converted to cipher (,-...J messages) 1 

un-enclosed \" + \ adj [ 1un- + enclosed, past part. of nclos l 1
1 

: not enclosed: a : not fenced in : COMMON ( -.J land) b : n t 1 
kept within convent walls ( ~ nuns) 1 

un-encrypted \" + \ ad} [ 1 un- +. encr , art. f 1

1 

encrypt] : not encoded : not cryph : \ 
un-encumbered \" + \ ad) [ 1 un- + n 1 

encumber] 1 : free of en un1~rnn \ 
PERED (a lucid ,-..,.1 book, spnnng f t n~ 1 

live an r-,../ life); 'specif : fr o fro in. n t n1 , r \~ h ir I 
(as a mortgng , lien, or dow kr r1 hta ~ \ ' l \\ i nt' l 

intact and ,-..,.1-H.P.B ~ r • \\ lll \\ rk I 

(~s spou e or childr n) (r ti\ • \l \ I 
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un-encysted "+\ ailJ ['un- ' •~t \ 

: not nc 1 1 s 1 

un-ended ad} CM • fr· 1 "' ( 
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unenclosed 

Reference Unabridged Dictionary v 

Advanced Search (/advanced-search.php) >> 

Content Type .... I M_a_i_n _E_n_try::;.__ ___ v_.l 

1 entry found for "unenclosed" in the Unabridged Dictionary 

Exact matches: 
1. unenclosed (adjective) (unenclosed} 

Unabridged Dictionary (/unabridged/unenclosed) Collegiate Dictionary 
(/collegiate/unenclosed) 

un-enclosed 
adjective 

: not enclosed: 
a : not fenced in : COMMON (/unabridged/common) <Unenclosed land> 
b : not kept within convent walls <Unenclosed nuns> 

Origin of UNENCLOSED 

1 un- (/unabridged/un-[1]) + enclosed, past participle of enclose 

Pronunciation Symbols (/info/pronsymbols.html) 

Cite this Entry 

"Unenclosed." Merriam-Webster's Unabridged Dictionary, Merriam-Webster, 
https://unabridged.merriam-webster.com/unabridged/unenclosed. Accessed 27 
Nov. 2022. 

[ Style: MLA • ] 

About Merriam-Webster 

Home(/} 

About the Unabridged (/info/about-the-unabridged.html) 

Help (/info/site-help.html) 

About Us (/info/about.html) 

Contact Us (/subscriber/contact-ind) 

Privacy Policy (/info/privacy-policy.html) 

-- --- -------

Privacy ~ Terms 
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1 
CASE L14-0065 REQUEST TO INCLUDE DOCUMENT IN HRRRB PACKET 

 

 

CITY OF OAKLAND 

Department of Housing and Community Development 

 

RENT ADJUSTMENT PROGRAM 

HOUSING, RENT RESIDENTIAL & RELOCATION BOARD (HRRRB) 

 

Mandana Properties, LLC v. Tenants1 

 

Case No. L14-0065 

 

TENANTS REQUEST TO INCLUDE A PREVIOUSLY-FILED DOCUMENT 

IN THE AGENDA AND PACKET FOR THE 

JANUARY 12, 2023 MEETING OF THE HRRRB 

 

 Tenants respectfully request that a previously-filed document titled “REQUEST FOR 

JUDICIAL NOTICE” be included in the agenda and packet for the January 12, 2023 meeting of 

the HRRRB. 

 The “REQUEST FOR JUDICIAL NOTICE” was electronically filed on November 28, 

2022 and receipt thereof was acknowledged by the Rent Adjustment Program on that same date.   

 The “REQUEST FOR JUDICIAL NOTICE” was inadvertently not included in the 

agenda and packet for the January 12, 2023 meeting of the HRRRB.  

 Tenants respectfully request that the “REQUEST FOR JUDICIAL NOTICE” be included 

in the agenda and packet for the January 12, 2023 meeting of the HRRRB, or otherwise be 

timely provided to the HRRRB.   

 For the convenience of the HRRRB, a pdf of the “REQUEST FOR JUDICIAL 

NOTICE”, as filed on November 28, 2022, is enclosed.   

 

Date:  January 8, 2023    Stanley L. Amberg 

 

 

  

 

 _____________________ 

4115 Kendal Way, Sleepy Hollow, NY 10591 

T: 914-238-4921, M: 914-263-7341 

stan.amberg@amberglaw.com  

       Representative for Tenants 

                                                 
1   Formerly 525, 655 Hyde Street CNML, Properties, LLC v. Tenants. 
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2 
CASE L14-0065 REQUEST TO INCLUDE DOCUMENT IN HRRRB PACKET 

 

 

 

PROOF OF SERVICE 

 I declare under penalty of perjury under the laws of the State of California that on 

January 8, 2023 I served this document electronically on Angelica A. Sandoval, Fried Williams 

& Grice Connor, LLP, attorneys for Respondent/Owner Mandana Properties, LLC.  
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1 
CASE L14-0065 REQUEST FOR JUDICIAL NOTICE 

 

 

CITY OF OAKLAND 

Department of Housing and Community Development 

 

RENT ADJUSTMENT PROGRAM 

HOUSING, RENT RESIDENTIAL & RELOCATION BOARD (HRRRB) 

 

Mandana Properties, LLC v. Tenants1 

 

Case No. L14-0065 

 

REQUEST FOR JUDICIAL NOTICE 

 

 Tenants request that the HRRRB take judicial notice of the following matters, pursuant to 

Rent Adjustment Program Regulation 8.22.110 E.4., California Government Code section 11513, 

and Evidence Code sections 451(e), 452(h), as it may, and pursuant to Evidence Code section 

453, as it must, in considering Tenants Appeal in Case No. L14-0065.   

 1. Merriam-Webster’s Unabridged Dictionary, definition of “unenclosed”.   

 To enable the HRRRB to take judicial notice thereof, there are attached to this Request 

(1) a copy of the definition in the print version of the Unabridged Dictionary, and (2) a copy of 

the definition in the Internet version of the Unabridged Dictionary.   

 The definition is: 

un-enclosed 

: not enclosed: 

a : not fenced in : COMMON <unenclosed land> 

b : not kept within convent walls <unenclosed nuns>  

 

Date:  November 28, 2022    Stanley L. Amberg 

 

 

  

 

 _____________________ 

4115 Kendal Way, Sleepy Hollow, NY 10591 

T: 914-238-4921, M: 914-263-7341 

stan.amberg@amberglaw.com  

       Representative for Tenants 

 

  

                                                 
1   Formerly 525, 655 Hyde Street CNML, Properties, LLC v. Tenants. 
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2 
CASE L14-0065 REQUEST FOR JUDICIAL NOTICE 

 

PROOF OF SERVICE 

 I declare under penalty of perjury under the laws of the State of California that on 

November 28, 2022 I served this document electronically on Angelica A. Sandoval, Fried 

Williams & Grice Connor, LLP, attorneys for Respondent/Owner Mandana Properties, LLC.  
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Webster's 
Third 

New International 
Dictionary 

OF THE ENGLISH LANGUAGE 

UNABRIDGED 

a 11/£/PUMrt-~ 
REG. U. 5. PAT. OFF. 

Util£zing all the experience and resources of more than 
• one hundred years of Merriam-Webster® dictionaries 

EDITOR IN CHIEF 

PHILIP BABCOCK GOVE, Ph.D. 

AND 

THE MERRIAM-WEBSTER 

EDITORIAL STAFF 

MERRIAM-WEBSTER INC., Publishers 

SPRINGFIELD, MASSACHUSETTS, U.S.A. 
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Merriam-Webster™ is the name you should look for when iou c~nsi~:r 
the purchase of dictionaries or other fine reference books. t carr:ies e 

• 1· h. • 1831 and ts your reputation of a company that has been pub 1s mg smce 
assurance of quality and authority. 

COPYRIGHT© 1993 BY MERRIAM-WEBSTER, INCORPORATED 

PHILIPPINES COPYRIGHT 1993 BY MERRIAM-WEBSTER, INCORPORATED 
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Library of Congress Cataloging in Publication Data 
Main entry under title: 

Webster's third new international dictionary of the English language, 
unabridged: a Merriam-Webster/editor in chief, Philip Babcock 
Gove and the Merriam-Webster editorial staff. 

p. cm. 
ISBN 0-87779-201-1 (blue sturdite).-ISBN 0-87779-202-X 

(carrying case). - ISBN 0-87779-206-2 (imperial buckram). 
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e ........-n Y or s ate of being unc.111- a1 

1
~

1~~~i~}oyable \ 
0 

+ \ adj : not acceptable for employment as ~ 
2unemployable \ "\ n -s: an unemployable person ~ 
un.e1nployed \:~n + \ adj [ 1 un- + employed, past part. of r 

employ] : not employed: a : not being used ('"'"' time) 1,._ tu 
too~s) (a method as yet'"'-') b : not engaged in a gainful occu- d 
patton : out of work (,_, workers) c : not invested ('"'"' capi- ~ 
tal) d : FREE Sg 7 

un-e~ployment \" + \ n : lack of employment : IDLENES.S; ~ 
specif. ; involuntary idleness of a worker seeking work at , 
preva1hng wages ; 

unemployment benefit n : payment (as by a union or an em- uj 
ployer or according to the provisions of a governmental social i 
security program) to an unemployed worker of a sum of money 11 
per week - compare DOLE ~ 

unemployment compensation n : the system of unemploy- 1 

ment benefits provided in the U. S. by state laws adopted 1 

pursuant to the Federal Social Security Act ll 
unemployment insurance n : insurance (as provided by 1 

state laws adopted pursuant to the Federal Social Security ~ 
Act) against loss of earnings by payments for a lin1ited period 1 

dunng which a worker is involuntarily unemployed : 
un-encapsulated ,:~n + \ adj: not encapsulated (an ,-..J tumor . 1 

un-enciphered \" + \ adj [, un- + enciphered past part. of ; 
encipher] : not converted to cipher (,-...J messages) 1 

un-enclosed \" + \ adj [ 1un- + enclosed, past part. of nclos l 1
1 

: not enclosed: a : not fenced in : COMMON ( -.J land) b : n t 1 
kept within convent walls ( ~ nuns) 1 

un-encrypted \" + \ ad} [ 1 un- +. encr , art. f 1

1 

encrypt] : not encoded : not cryph : \ 
un-encumbered \" + \ ad) [ 1 un- + n 1 

encumber] 1 : free of en un1~rnn \ 
PERED (a lucid ,-..,.1 book, spnnng f t n~ 1 
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unenclosed 

Reference Unabridged Dictionary v 

Advanced Search (/advanced-search.php) >> 

Content Type .... I M_a_i_n _E_n_try::;.__ ___ v_.l 

1 entry found for "unenclosed" in the Unabridged Dictionary 

Exact matches: 
1. unenclosed (adjective) (unenclosed} 

Unabridged Dictionary (/unabridged/unenclosed) Collegiate Dictionary 
(/collegiate/unenclosed) 

un-enclosed 
adjective 

: not enclosed: 
a : not fenced in : COMMON (/unabridged/common) <Unenclosed land> 
b : not kept within convent walls <Unenclosed nuns> 

Origin of UNENCLOSED 

1 un- (/unabridged/un-[1]) + enclosed, past participle of enclose 

Pronunciation Symbols (/info/pronsymbols.html) 

Cite this Entry 

"Unenclosed." Merriam-Webster's Unabridged Dictionary, Merriam-Webster, 
https://unabridged.merriam-webster.com/unabridged/unenclosed. Accessed 27 
Nov. 2022. 
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CHRONOLOGICAL CASE REPORT 

 

Case No.:      T22-0078   

Case Name:      Bolanos v. Wu   

Property Address:     114 E 15th Street, Oakland, CA 94606   

Parties:               Allen Wu (Owner)      

   Gigi Bolanos (Tenant) 

       

 

OWNER APPEAL: 

Activity      Date 

Tenant Petition filed    May 2, 2022 

Owner Response filed    June 4, 2022 

Hearing Date     September 20, 2022  

Hearing Decision mailed    October 19, 2022 

Owner Appeal filed    November 14, 2022  
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CITY OF OAKlAND 

City of Oakland Rent Adjustment Program 
250 Frank H. Ogawa Plaza, Suite 5313 

Oakland, CA 94612 
(510) 238-3721 

TENANT PETITION 

Property Address: 

Case: 

Date Filed: 

114 E 15TH ST 

Petition: 15088 

05-02-2022 

Parties 

Party Name Address 

Owner Allen Wu P.O Box 12081 
San Francisco, CA 94112 

Manager Allen Wu P.O Box 12081 
San Francisco, 94112 

Tenant Gigi Sa ray Bolanos 114 East 15th Street 
Oakland, CA 94606 

Number of units on the property 

Type of unit you rent 
-----

Are you current on your rent? 

MAY -2 2022 
W.:Nf AUJU3 i 1iiid-J i l"iiOGf'lAM 

OtiKLAND 

Mailing Address 

P.O Box 12081 
San Francisco, 94112 

P.O Box 12081 a11enwu1l02@gmail.com 
San Francisco, 94112 

(510) 260-3349 
gbolanos730@gmail.com 

2 

Apartment, Room or Live-work j 

Yes I 
If you are not current on your rent, please explain. (If you are legally J 
withholding rent state what, if any, habitability violations exist in your 

~~i~J __ ---- -------····-······--·--··-·-·--···· --------- ----- -
Grounds for Petition 

For all of the grounds for a petition see OMC 8.22.070 and OMC 8.22.090. I (We) contest one or more rent I 
increases on one or more of the following grounds: 

""""'" '-'"•- ~ ••-• ___ , ___ ,_ -•--~-"-•-• ., __ , .,•••• =--ll~-"- ••--•-••••••~--••••-• • •~•>•o>•••=--•m~--•• ••---..,,,, ___ ~•-=--••~-•••ns••• 

I received a rent increase above the allowable amount. 

The property owner is providing me with fewer housing services than I previously received and/or I am 
being charged for services originally paid for by the owner. (Check this box for petitions based on bad 
conditions/failure to repair.) 
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Rental History 

Date you moved into the Unit 

Initial Rent 

Current Rent 

Is your rent subsidized or controlled by any government agency, 
including HUD (Section 8)? 

When, if ever, did the property owner first provide you the City form, 
NOTICE TO TENANTS OF THE RESIDENTIAL RENT ADJUSTMENT 
PROGRAM ('RAP Notice')? 

List the case numbers of any relevant prior Rent Adjustment case(s): 

Case M22-0001 

List all rent increases that you want to challenge. 

5/16/2019 

$ 1,800.00 /month 
---------' 

$ 1,800.00 /month 

No 

I first received the RAP Notice on 
5/16/2019 

Did You Receive 
Are you a Rent Program 
Contesting this Notice With the 

Date you received Date increase Monthly rent Monthly rent Increase in this Notice Of 
the notice goes into effect increase From increase To Petition?* Increase? 

02-11-2022 05-02-2022 $1,800.00 $2,100.00 No Yes 

02-11-2022 01-01-1900 $1,800.00 $2,100.00 No Yes 

* You have 90 days from the date of notice of increase or from the first date you received written notice of the 
existence of the Rent Adjustment program (whichever is later) to contest a rent increase. (O.M. C. 8.22.090 A 2) If you 
did not receive a RAP Notice with the rent increase you are contesting but have received it in the past, you have 120 
days to file a petition. (O.M.C. 8.22.090 A 3) 

List case number(s) of all Petition(s) you have ever filed for this rental unit and all 
other relevant Petitions: 

Case M22-0001 
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Description of Decreased or Inadequate Housing Services 

Decreased or inadequate housing services are considered an increase in rent. If you claim an unlawful rent increase 
for problems in your unit, or because the owner has taken away a housing service, you must complete this section. 

Loss of Service 

Date Loss Began 02-05-2022 

Date Owner Was Notified of Loss 02-05-2022 

Estimated Loss 3600 

Reduced Service Description Refuses to process qualified and potential roommate candidates 
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Mediation 

Mediation is an optional process offered by the Rent Adjustment Program to assist parties in settling the issues 
related to their Rent Adjustment case as an alternative to the formal hearing process. The purpose of mediation is to 
find a mutual agreement that satisfies both parties. A trained third party will discuss the issues with both sides, look 
at relative strengths and weaknesses of each position, and consider both parties' needs in the situation. If a 
settlement is reached, the parties will sign a binding agreement and there will not be a formal hearing process. If no 
settlement is reached, the case will go to a formal hearing with a Rent Adjustment Hearing Officer, who will then issue 
a hearing decision. 
Mediation will only be scheduled if both parties agree to mediate. Sign below if you want to request mediation for 
your case. 

I/We agree to have my/our case mediated by a Rent Adjustment 
Program staff mediator. 

No _J 
---

Consent to Electronic Service 

Check the box below if you agree to have RAP staff send you documents related to your case electronically. If all 
parties agree to electronic service, the RAP will only send documents electronically and not by first class mail. 

I/We consent to receiving notices and documents in this matter 
electronically at the email address(es) provided in this petition. 

Interpretation Services 

Yes 

If English is not your primary language, you have the right to an interpreter in your primary language at the Rent 
Adjustment hearing and mediation session. You can request an interpreter by completing this section. 

I request an interpreter fluent in the following language at my Rent No 
Adjustment proceeding: 

I/We declare under penalty of perjury pursuant to the laws of the State of California that everything I/we said 
in this petition is true and that all the documents attached to the petition are true copies of the originals. 

Gigi Bolanos 5/2/2022 

Signature Date 
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5/3/22, 10,:00 AM ProofOfServlcePrlnt 

City of Oakland Rent Adjustment Program 
250 Frank H. Ogawa Plaza, Suite 5313 
Oakland, CA 94612 
(510) 238-3721 

PROOF OF SERVICE 
TENANT PETITION 

,c And additional documents uploaded with the Petition 

Electronic Petition number: 15088 

I declare under penalty of perjury under the laws of the State of California that on 05-03-2022 I, .Glg.l 
Bolanos;, served a copy of the following document(s), Tenant Petition, the Notice to Property.Owner of 
Tenant Petition and all attached O pages, to each opposing party, whose nlfm.es and addresses are listed 
below, by United States mall. 

Names of Served Document(s) 
-Mediation M22-0001 (including 05/2019 lease) 

Addresse(s) Information 

Addressee: . Allen Wu 
P.O Box 12081 
San Francisco CA 94112 

Gigi Bolanos 

'SIGNATURE OF PETITIONER OR DESIGNATED 
REPRESENTATIVE 

. City of Oakland Rent Adjust Program 
Date Printed: 05-03-2022 

-Communications with Landlord 

05-02-2022 

DATE: 

https :1/apps.oaklandca.gov/RAPPetitlons/TenantPetitions.ProofOfServlcePrlnt.aspx?TenantPetltion I nfold=14 711 &Petition ID= 15088 

I 

! . 

1/1 
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Case T22-0078

Property Address 114 E 15TH ST

Parties

Party Name Address Mailing Address
Tenant Gigi Saray Bolanos 114 East 15th Street

(510) 260-3349 Oakland, CA 94606
gbolanos730@gmail.com

Owner Allen Wu P.O Box 12081
San Francisco , CA 94112

Business Information

Date of which you aquired the building 3-22-2001

Total Number of Units 2

Is there more than one street address on the parcel? Yes

Type of Unit Apartment,
Room or
Live-work

Is the contested increase a capital improvements increase? No

Business License 00029577

Have you paid your business license? Yes

Have you paid the Rent Adjustment Program Service Fee ($101 per unit)? Yes

Rent History

The tenant moved into the rental unit on 5-16-2019

Initial monthly rent 1800

City of Oakland Rent Adjustment Program
Owner Response

City of Oakland 
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Have you (or a previous Owner) given the City of Oakland’s form entitled
Notice to Tenants of Residential Rent Adjustment Program (“RAP Notice”)
to all of the petitioning tenants?

Yes

On what date was the notice first given? 5-16-2019

Is the tenant current on the rent? Yes

City of Oakland Rent Adjustment Program
Owner Response

City of Oakland 
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Are you claiming an Exemption? No

Owner Responses on Petition Grounds

Questions Owner Response

Tenant did not receive proper notice, was not properly
served, and/or was not provided with the required RAP form
with rent increase(s)

***Note: Section A1 (above) does not
have the option to select Other Reasons
for Increase on the RAP website portal




The tenant, Gigi Bolanos, was provided

the RAP form which she signed at her
move-in date of 5/16/2019. The tenant,

Gigi Bolanos, was provided and properly
served via USPS certified mail on

2/12/2022; a Notice of Costa-Hawkins
Rent Increase (California Civil Code

Section 1954.53 et. seq,) along with the
RAP forms. All of which were also
emailed to City of Oakland Rent

Adjustment Program Hearings Unit on
3/20/2022 for the mediation held on

3/30/2022.

Page 3/6 of the tenant’s petition #15088;

shows that the tenant replied she did
receive a Rent Program Notice with the

Notice of Increase.

A government agency has cited the unit for serious health,
safety, fire, or building code violations.

No government agencies has every cited
the unit for any serious health, safety, fire

or building code violations.

The owner is providing tenant(s) with fewer housing services
and/or charging for services originally paid for by the owner.

The tenant, Gigi Bolanos, never sent
proper written notice via USPS certified

mail indicating a request for adding
roommates. The potential roommate

candidates never submitted rental

City of Oakland Rent Adjustment Program
Owner Response

City of Oakland 
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applications or proof of
employment/income verification.

Tenant(s) is/are being unlawfully charged for utilities. Per line item 4 of the lease agreement;
Tenants shall be responsible for the
payment of all utilities and services,

except: Garbage, which shall be paid by
Owner.

Rent was not reduced after a prior rent increase period for
capital improvements.

N/A

Tenant is contesting exemption based on fraud or mistake. N/A

Tenant’s initial rent amount was unlawful because owner was
not permitted to set initial rent without limitation (O.M.C. §
8.22.080C). 

None of the original occupants
permanently reside in the covered unit.
(California Civil Code § 1954.53(d)). Both
of the original occupants on the original
lease agreement signed 8/6/2017 moved

out of the covered unit on their own
accord. Mary Balingit moved out

4/7/2019; Maria Lilygrace Abad moved
out 11/14/2021.




The owner is allowed to set an initial rent

without restriction pursuant to Costa-
Hawkins and O.M.C. 8.22.080 (C). I

notified Gigi Bolanos this via text on
10/12/2021. Then again, via USPS

certified mail along with the RAP forms,
on 2/12/2022. 

 

City of Oakland Rent Adjustment Program
Owner Response

City of Oakland 
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I/We declare under penalty of perjury pursuant to the laws of the State of California that
everything I/We said in this response is true and that all the documents attached to the response
are true copies of the originals.
 
 
 

Allen Wu 6/4/2022
Signature Date

---------------END OF RESPONSE---------------

City of Oakland Rent Adjustment Program
Owner Response

City of Oakland 
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CITY OF OAKLAND 
250 FRANK H. OGAWA PLAZA, SUITE 5313, OAKLAND, CA 94612 
Department of Housing and Community Development TEL (510) 238-3721 
Rent Adjustment Program FAX (510) 238-6181 

CASE NUMBER: 

PROPERTY ADDRESS: 

DATE OF HEARING: 

DATE OF DECISION: 

APPEARANCES: 

The Petition is granted. 

HEARING DECISION 

T22-0078 

114 East 15th Street 
Oakland, California 

September 20, 2022 

October 18, 2022 

Gigi Saray Bolanos, Tenant Petitioner 
Allen Wu, Owner Respondent 

SUMMARY OF DECISION 

CONTENTIONS OF PARTIES 

CA Relay Service 711 

On May 2, 2022, Gigi Saray Bolanos ("the Petitioner") filed a Petition contesting a rent 
increase from $1,800.00 to $2,100.00, effective May 1, 2022. The Petitioner also alleged 
that the owner had decreased housing services by denying her the right to one-for-one 
replacement of roommates. 

The owner, Allen Wu ("the Owner") filed a Response contending that the rent increase 
was justified under California Civil Code section 1954.53( d) because "none of the 
original occupants permanently reside in the covered unit." The Owner also contended 
that the Petitioner's request to add a roommate was properly denied because the 
Petitioner did not send her request via USPS certified mail and because no potential 
roommate candidates submitted rental applications or proof of employment/income 
verification. 

ISSUES 

1. May the Owner raise the rent beyond the allowable CPI Rent Adjustment pursuant 
to California Civil Code sections 1954.50, et seq.? 

2. Has the Petitioner suffered a decrease in housing services? 
3. If the Petitioner has suffered a decrease in housing services, what restitution is 

owned to the Petitioner and how does that impact the rent? 
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EVIDENCE 

The Petitioner and the Owner testified and submitted evidence showing that the Petitioner 
moved into 114 East 15th Street ("Unit 114") on May 16, 2019 .1 The Petitioner and the 
Owner testified that the Petitioner replaced Mary Balingit ("Ms. Balingit"), one of two 
original occupants who moved into Unit 114 in in 2015. The Owner testified that, in 
2017, Ms. Balingit replaced a departing roommate with Maria "Marily" Abad ("Ms. 
Abad"). 

The Owner submitted a lease ("the August 6, 201 7 Lease Agreement") that was signed 
by Ms. Balingit, Ms. Abad, and the Owner on August 6, 2017. (Exhibit 2).2 The 
Petitioner and the Owner both testified that the Petitioner moved into Unit 114 pursuant 
to a Tenant Addition Addendum and Amendment ("the May 16, 2019 Addendum and 
Amendment") signed by the Petitioner, Ms. Abad, and the Owner. (Exhibit 3).3 

The May 16, 2019 Addendum and Amendment states that "Gigi Bolanos (NEW 
TENANT)" shall become a "NEW TENANT" under the terms and conditions set forth in 
the August 6, 2017 Lease Agreement. The Petitioner testified that at the time she signed 
the addendum, she asked the Owner whether she was subletting and he responded, "No." 

Under the terms of the May 16, 2019 Addendum and Amendment, Ms. Abad and the 
Petitioner agreed to be jointly and severally liable for all amounts that were and would 
become due and owing under the August 6, 201 7 Lease Agreement. The parties also 
agreed that all refunds of monies paid in advance under the August 6, 2017 Lease 
Agreement, including the security deposit and advanced rent, would be paid jointly to 
Ms. Abad and the Petitioner. The Owner testified that, in May 2019, the Petitioner was 
given the August 6, 2017 Lease Agreement and "was added" to the August 6, 2017 Lease 
Agreement. 

The Petitioner testified that when she moved in with Ms. Abad, the total rent was 
$1,800.00. The Petitioner testified that she and Ms. Abad each paid $900.00 in rent, in 
payments made directly to the Owner. The Petitioner testified that the rent was due on the 
fifteenth of each month. The Owner did not contest any of those assertions. The Owner 
testified that he charged the Petitioner a late rent fee in August 2019, which she paid. 

The Owner's Response contended that Ms. Abad moved out of Unit 114 on November 
14, 2021. The Petitioner did not contest that assertion. It was undisputed that the 
Petitioner paid the Owner the full $1,800 in rent every month since Ms. Abad moved out. 

Documents submitted by the Owner show that, on October 12, 2021, the Petitioner sent a 
text message to the Owner stating that she would like to find a new roommate as soon as 

1 It was undisputed that the Owner provided the RAP Notice to the Petitioner prior to the Petitioner moving into 
Unit 114, that the Owner has an active business license, and that the Owner has paid the RAP service fee. 

2 Residential Lease-Rental Agreement and Deposit Receipt signed August 6, 2017. 
3 Tenant Addition Addendum and Amendment, Dated May 16, 2019 
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possible. (Exhibit 4).4 The Petitioner asked the Owner what information she needed to 
include when posting an advertisement for a roommate. 

Later that day, the Owner responded in a text message that: 
• because Ms. Abad was the last original occupant, the new rent would be $2,100; 
• the application fee for a potential roommate would be $40; 
• the Petitioner and the new roommate would both need to have a combined 

monthly income of at least three times $2,100.00; 
• the new roommate wo~ld need to have a clean rental and credit history; 
• the Petitioner and her new roommate would need to sign a new, one-year lease 

agreement at the $2,100.00 rate; and 
• the Petitioner should forward the Owner's number to the potential roommate to 

initiate the screening process. 

On October 14, 2021, the Petitioner sent a text message to the Owner stating that she 
would reach out to Bay Area Legal Aid to ensure that the information that the Owner 
provided regarding adding a roommate and increasing the rent was correct. The Petitioner 
testified that because she expected to be busy during the upcoming holidays, she put off 
trying to find a new roommate. 

On February 4, 2022, the Petitioner sent a text message to the Owner stating that she had 
found a potential roommate ("the first potential roommate") and asking what the next 
steps were. (Exhibit 5).5 On February 5, 2022, the Petitioner sent another text message 
informing the Owner that she wanted the first potential roommate to be approved by the 
time the rent next became due (February 15, 2022). 

On February 5, 2022, the Owner responded via text stating the process for adding a 
roommate would be the same as they discussed in October 2021. The Owner asked the 
Petitioner to forward the Owner's phone number to the first potential roommate to initiate 
the screening process. 

On February 6, 2022, the Petitioner responded in a text stating that she would pass along 
the Owner's contact information to the first potential roommate. The Petitioner testified 
that she gave the Owner's phone number to the first potential roommate at that time. The 
text message also stated that the Petitioner never received a written rent increase notice, 
that Bay Area Legal Aid informed the Petitioner that the rent increase is "a complete 
separate issue from replacing a roommate", and that the first potential roommate should 
be processed under the rental rate in effect at that time ($1,800.00). 

The Owner testified that he received a text message from the first potential roommate (a 
woman named Jazmin) in which she asked the Owner to call her. The Owner testified 

4 Text messages sent between the Owner and the Petitioner October 12 and 14, 2021, November 13 and 14, 2021, 
and February 17 and 18, 2022. 

5 The last listed date on these text messages is Monday, April 25, 2022. Three subsequent messages are listed only 

as Tuesday, Wednesday, and Friday. Per the Petitioner's testimony, these text messages are accepted as being sent on 
Tuesday, April 26, Wednesday April 27, and Friday, April 29, 2022. 
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that he did not call the first potential roommate because he did not have time. 

On February 8, 2022, the Petitioner sent a text message to the Owner stating that the Rent 
Adjustment Program informed her that replacing a roommate is a separate transaction 
from raising the rent, that Unit 114 is a rent-controlled unit, and that the rent could only 
be raised 1.9 percent. The Petitioner again stated in the text message that the first 
potential roommate should be processed under the rental rate in effect at that time 
($1,800.00). 

On February 9, 2022, having not received a response from the Owner since February 5, 
2022, the Petitioner sent a text message to the Owner asking if he had had time to connect 
with the first potential roommate. The Petitioner stated in the text message that it was 
imperative that an application be processed as soon as possible because the first potential 
roommate had to give notice to her landlord and because the Petitioner did not want to 
pay the full rent amount for the upcoming due date. The Petitioner testified that she 
wanted the first potential roommate to be moved in by February 20, 2022. 

On February 10, 2022, the Petitioner texted the Owner stating that neither she nor the 
first potential roommate had heard from the Owner all week. The Petitioner stated in the 
text message that she wanted to get the issue resolved as soon as possible, that the first 
potential roommate was a good fit, and that the first potential roommate should have the 
opportunity to be processed. On February 11, 2022, still having not received a response 
from the Owner, the Petitioner sent a text to the Owner asking ifhe had had the 
opportunity to respond to or process the potential roommate. 

The Petitioner testified that at some point between February 11, 2022 and February 16, 
2022, she spoke to the Owner on the phone. The Petitioner testified that the Owner told 
her during that call that in order for the first potential roommate to be processed, the 
Petitioner would need to sign a new lease at the rate of $2, 100 per month. The Owner 
testified that the total amount of rent would be split "fifty-:-fifty" between the Petitioner 
and the first potential roommate. The Owner testified that the Petitioner refused to sign 
such a lease. 

The Petitioner submitted a letter from the owner dated February 11, 2022, which the 
Petitioner said she received on February 18, 2022. The letter quotes California Civil Code 
section 1954.53(d)(2) in full. The letter states that Ms. Balingit and Ms. Abad were the 
original tenants who signed a one-year lease agreement on August 15 [sic], 2017. The 
letter also states that the Petitioner is not an original tenant as defined by California Civil 
Code section 1954.53. The letter further states the Owner's contention that acceptance of 
rent directly from the Petitioner does not constitute a waiver to increase the rent or enter 
into a lease agreement with different terms. 6 Finally, the letter purports to be an official 

6 At the hearing, The Owner requested that the Hearing Officer take judicial notice of an unsigned document titled 

"LEASE ADDENDUM FOR PURPOSE OF FUTURE COSTA-HAWKINS RENT INCREASE" that he said he 
downloaded from the Rent Adjustment Program website. The Petitioner objected to the document's admission into 
evidence because she never received the document from the Owner and because the Owner did not submit the 
document to the Rent Adjustment Program prior to the hearing. Judicial notice is not taken of the document because the 
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notice that the Petitioner will need to sign a new one-year lease agreement at a new 
monthly rental rate of $2,100.00 after both the Petitioner and the first potential roommate 
pass the screening process. 

The Owner testified that he refused to process the first potential roommate's application 
because the Petitioner would not agree to sign a new lease at the rate of $2,100.00 per 
month. The Petitioner testified that by February 18, 2022, the first potential roommate 
backed out because of the Owner's refusal to process an application. 

On April 25; 2022, the Petitioner sent a text message to the Owner stating that she had 
found a second potential roommate and indicated that she would pay the demanded 
$2,100.00 per month. On April 26, 2022, the Petitioner sent a text message to the Owner 
asking if the Owner had had an opportunity to connect with the second potential 
roommate and telling the Owner that the Petitioner would sign a new lease under the 
Owner's demanded terms. That text also stated that she wanted the second potential 
roommate to be processed before the next month's rent became due (on May 15, 2022). 

On April 27, 2022, the Petitioner sent another text message to the Owner asking ifhe had 
had a chance to start processing the second potential roommate. On April 29, 2022, the 
Petitioner again texted the Owner asking if he had had a chance to process the second 
potential roommate. 

The Owner testified that he did not respond to any of those text messages because there 
was "not enough time" for the Owner to process the second potential roommate's 
application to allow for a move-in date of May 15, 2022. The Owner also testified that he 
wanted to receive the request to process the second potential roommate via certified mail. 
The Owner and the Petitioner both testified that the Owner never told the Petitioner that 
she needed to submit her request by certified mail. The August 6, 2017 Lease Agreement 
only states that any notice that the tenant gives "may be given" to the Owner via mail. 

The Petitioner testified that the second potential roommate fell through because of the 
Owner's lack of response to her request. The Petitioner testified that as of the hearing 
date, she had a third potential roommate lined up. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

The Owner Cannot Increase the Rent Beyond the CPI Rent Adjustment Amount 
Because the Tenant Was Not a Subtenant or Assignee, but Rather a Tenant Under 
the Original Lease Agreement. 

The owner's reliance on the Costa-Hawkins Rental Housing Act, Civil Code sections 
1954.50, et seq. ("the Costa~Hawkins Act") to justify the rent increase is misguided. 

Petitioner was never served a copy of the document prior to the hearing and because it is irrelevant, since neither party 
signed, served, or was served such a document. 
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While section 1954.53(d) of the Costa-Hawkins Act allows an owner to increase the rent 
beyond local rent control limitations when no original occupant permanently resides 
there, such increases are allowed only when the remaining occupant is a sublessee or 
assignee. 7 

The Petitioner's initial occupancy commenced on May 16, 2019, when she and the 
Owner signed the tenant addendum. The May 16, 2019 Addendum and Amendment 
specifically lists the Petitioner as a "new tenant" under the terms and conditions of the 
prior lease (the August 6, 2017 Lease Agreement). The May 16, 2019 Addendum and 
Amendment made the Petitioner personally liable for the entire $1,800.00 rent and made 
her personally responsible for abiding by the terms of the August 6, 201 7 Lease 
Agreement. 

By residing in Unit 114 with the Owner's express consent and under the explicit authority 
of the underlying lease, the Petitioner's occupancy was treated as a continuation of the 
original occupancy even after Ms. Abad vacated. 8 The Petitioner became the Owner's 
tenant (rather than a subtenant or assignee) in May 2019 when she entered into an 
agreement with the Owner and then paid rent directly to the Owner. 9 Because the 
Petitioner has been a tenant since May 2019, the landlord cannot increase the rent beyond 
local rent control limitations. The proposed rent increase of $300.00 is above the 
allowable CPI amount and is therefore unlawful. 

The Petitioner is Entitled to Compensation for a Decrease in Housing Services 
because the Owner Interfered with the Petitioner's Right to a One-for-One 
Roommate Replacement 

The right to one-for-one replacement of roommates is a housing service under the Rent 
Adjustment Ordinance. 10 A decrease in housing services is considered an increase in 
rent. 11 Where a tenant has been served a RAP Notice, that tenant must file a petition for 
a decrease in services within ninety days of the date the tenant is noticed or first 
becomes aware of the decreased housing service. 

The Petitioner suffered a decrease in housing services because the Owner refused to 
process applications for potential one-for-one replacement roommates. This decrease in 
housing services began on February 20, 2022, the date that the Petitioner expected the 
first potential replacement roommate to move into Unit 114. The Petitioner filed the 
instant petition on May 2, 2022, seventy-one days after the decrease in services began, 
so the petition was filed timely. 

Based on evidence presented by both the Owner and the Petitioner, the Owner only 

7 CAL. CIV. CODE§ 1954.53(d)(2), Cobb, 98 Cal. App. 4th at 351-352 
8 CAL. CIV. CODE§ 1954.53(d)(2); Cobb, 98 Cal. App. 4th at 351-352; DeZerega v. Meggs, 83 Cal. 

App. 4th 28, 41, (2000) 
9 Cobb, 98 Cal. App. 4th at 352-353 
10 OAKLAND MUN. CODE § 8.22.020 
11 OAKLAND MUN. CODE § 8.22.070(F) 
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requested that the Petitioner ask the potential roommates to call him to initiate the 
application process. The Petitioner complied with that request. As shown through the 
testimony and by the text messages submitted into evidence, both potential roommates 
called and left voicemails for the Owner. The Owner never responded to either of those 
potential roommates. 

The Owner gave three explanations at the hearing for his refusal/failure to initiate the 
application process with potential roommates: 1) that the Petitioner refused to sign a 
lease that included a rental rate of $2,100.00; 2) that the Petitioner was required to 
submit her request to replace a roommate by certified mail; and 3) that there was "not 
enough time" for the Owner to process the second potential roommate's application 
prior to the next rental payment due date. 

As discussed above, the Owner's first explanation fails because the Petitioner was 
under no obligation to sign a rental agreement that included a $300.00 rent increase. 
The explanation also fails because the Petitioner communicated to the Owner (in her 
April 25 and April 26, 2022 text messages) that she would sign a rental agreement that 
included the $300.00 rent increase, even though she was under no obligation to do so. 

The Owner's second explanation, that the Petitioner was required to submit her request 
to replace a roommate via certified mail has no basis in law or fact. There is no 
requirement by law, or under the terms of the August 6, 2017 Lease Agreement, or 
under the terms of the May 16, 2019 Addendum and Amendment that a tenant submit a 
request to replace a departing roommate by certified mail. The August 6, 2017 Lease 
Agreement says that a tenant "may" provide notices to the Owner via mail, but it does 
not require that a tenant provide any notices via mail. Finally, the Owner admitted at 
the hearing that he never told the Petitioner that she needed to send her request by 
certified mail. 

The Owner's third explanation, that there was not enough time to process the second 
potential roommate's application, is not credible. The Petitioner requested that the 
second potential roommate be processed on April 25, 2022 (twenty days before the next 
rental payment due date of May 15, 2022). The Owner had sufficient time to speak with 
the second potential roommate, review an application, and run credit and background 
checks in order to approve or deny the application. But again, the Owner did not 
respond to the Petitioner's text messages and did not return a call from the second 
potential roommate. 

Although the Owner did not raise this argument during the hearing, his Response to the 
Petition states that "no potential roommate candidates submitted rental applications or 
proof of employment/income verification." This argument fails because the Owner did 
not respond to the potential roommates when they contacted him, as the Owner 
requested, to begin the application process. The Owner did not give the potential 
roommates the opportunity to submit rental applications and related documents. 

The Petitioner is Entitled to Fifty Percent of the Rent in Restitution for the 
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Decrease in Housing Services and a Fifty Percent Decrease of the Rent Until the 
Housing Service is Restored 

The rent has historically been split in equal amounts by the tenants, with each tenant 
paying $900.00 of the $1,800.00 rent. It was undisputed that if a new roommate moved 
in, the rent would continue to be split in equal amounts by each of the two occupants. 
Therefore, the decrease in services is valued at fifty percent of the rent. 

The Petitioner's base rent is $1,800.00. The tenant was current on rent as of the date of 
the hearing. The decrease in housing services began on February 20, 2022. From the 
date the decrease in housing services began through the date of the hearing, the 
Petitioner is awarded $6,272.88 in restitution for the value of the lost service. 

VALUE OF LOST SERVICES 
Service Lost From To Rent %Rent No. of Amount 

Decrease Decrease Months Overpaid 
/month 

Right to 20-Feb-22 ·20-Sep-22 $1,800.00 50% $900.00 6.97 $6,272.88 
One-to-One 
Roommate 
Replacement 

TOTAL LOST SERVICES $6,272.88 

Because the total overpayment is greater than one hundred percent of the monthly rent, 
the restitution period will be twelve months. 12 The tenant's rent is reduced by $522.74 
per month for twelve months. 

RESTITUTION 
MONTHLYRENT $1,800.00 

TOTAL TO BE REPAID TO TENANT $6,272.88 
TOTAL AS PERCENT OF MONTHLY RENT 348.49% 

MO.BY REG. 
AMORTIZED OVER 12 IS $522.74 

If the owner does not restore the right to one-to-one roommate replacement, the Petitioner 
is also entitled to an ongoing rent decrease of fifty percent, beginning from September 20, 
2022, the date of the hearing. If the right to one-to-one roommate replacement is not 
restored, the Petitioner's legal rent is $900.00 before consideration of restitution. The 
Petitioner's restitution decreases that amount, meaning the Petitioner shall pay the Owner 
$3 77 .26 per month in rent for each month until the service is restored and a valid change 
of terms of tenancy notice is served on the tenant. 

12 RENT ADJUSTMENT PROGRAM REGUL. § 8.22.11 O(F)( 4 )( d) 
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A rent increase based on the restoration of the right to one-to-one roommate replacement 
may only be taken following a valid change of terms of tenancy notice pursuant to 
California Civil Code section 827 .13 Once the service is restored and the rent increase 
becomes effective, the Petitioner may then continue to deduct $522. 7 4 from the increased 
rental amount until the end of the twelve-month amortization. 

Order 

1. Petition T22-0078 is granted. 

2. Effective August 1, 2015, the base rent for the unit is $1,800.00 before 
consideration of restitution or any current decreased housing services. 

3. The Petitioner is owed restitution in the amount of $6,272.88 due to the decreased 
housing services. This overpayment is adjusted by a rent decrease for the next 
twelve months in the amount of$522.74 per month. 

4. If the service (the right to one-to-one roommate replacement) has not been 
restored, the Petitioner is additionally entitled to an ongoing rent decrease of fifty 
percent. The Petitioner's legal rent is therefore $900.00 until the right to one-to­
one roommate replacement is restored. 

5. While the right to one-to-one roommate replacement remains denied, the 
Petitioner must pay rent in the amount of $3 77 .26 per month for the months of 
November 2022 through October 2023. 

6. Once the right to one-to-one roommate replacement is restored and proper notices 
sent, the Petitioner's total rent reverts to $1,800.00. At that point, the Petitioner 
may continue to deduct $522.74 from her portion of the total rent through October 
2023. 

7. The owner must provide the necessary notice pursuant to California Civil Code 
section 827. 

8. Nothing in this Order prevents the owner from increasing the Petitioner's rent 
according to the laws of the Rent Adjustment Ordinance and the State of 
California at any time. 

9. Right to Appeal: This decision is the final decision of the Rent Adjustment 
Program staff. Either party may appeal this decision by filing a properly 
completed appeal using the form provided by the Rent Adjustment Program. The 
appeal must be received within twenty (20) calendar days after service of the 
decision. The date of service is shown on the attached Proof of Service. If the 

13 RENT ADruSTMENT PROGRAM REGUL. § 8.22.11 O(F) 
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Rent Adjustment Office is closed on the last day to file, the appeal may be filed 
on the next business day. 

Dated: October 18, 2022 
Brian Brophy 
Hearing Officer 
Rent Adjustment Program 
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PROOF OF SERVICE 
Case Number: T22-0078 

Case Name: Bolanos v. Wu • 

I am a resident of the State of California at least eighteen years of age. I am not a party to the 
Residential Rent Adjustment Progra1I1 case listed above. I am employed in Alameda County, 
California. My business address is 250 Frank H. Ogawa Plaza, Suite 5313, 5th Floor, Oakland, 
California 94612. 

Today, I served the attached documents listed below by placing a true copy in a City of 
Oakland mail collection receptacle for mailing on the below date at 250 Frank H. Ogawa 
Plaza, Oakland, California, addressed to: 

Documents Included 
Hearing Decision 

Owner 
Allen Wu 
P.O Box 12081 
San Francisco, CA 94112 

Tenant 
Gigi Saray Bolanos 
114 East 15th Street 
Oakland, CA 94606 

I am readily familiar with the City of Oakland's practice of collection and processing 
correspondence for mailing. Under that praptice an envelope placed in the mail collection 
receptacle described above would be deposited in the United States mail with the U.S. Postal 
Service on that same day with first class postage thereon fully prepaid in the ordinary course of 
business. 

I declare under penalty of perjury under the laws of the State of California that the above is true 
and correct. Executed on October 19, 2022 in Oakland, California. 

~r ., 0/\~ 
TeesaBrown-Morris • 
Oakland Rent Adjustment Program 
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CITY OF OAKLAND 
RENT ADJUSTMENT PROGRAM 
250 Frank H. Ogawa Plaza, Suite 5313 
Oakland, CA 94612-0243 
(510) 238-3721 

Fur Rent Adjustment Program date stamp. 

CITY OF OAKLAND 
CA Relay Service 711 
www.oaklandca.gov/RAP 

APPEAL 

Appellant's Name 
~wner ~\\(h \;\/~ □ Tenant. 

Property Address (Include Unit Number) 

\\tf E\-<;A'-~ 
Appellant's Mailing Addr1ss (For receipt of notices) Case Number 

~ <'b~ \.vo-6 . -(7,;1,,-- ✓ oo~ . 
'\.. ' 
~"1 ~tP\~0-\~CJI / (._;f>r;-°t 1(71,~ Date of Dicision appealed 

\0 \~(~_rv'L-1---
Name of Representative (if any) Representative's Mailing Address (For 

notices) 

Please select your ground(s) for appeal from the list below. As part of the appeal, an explanation must 
be provided responding to each ground for which you are appealing. Each ground for appeal listed 
below includes directions as to what should be included in the explanation. 

1) There are math/clerical errors that require the Hearing Decision to be updated. (Please clearly 
explain the math/clerical errors.) 

2) Appealing the decision for one of the grounds below (required): 

a) 

b) 

c) 

d} 

e) 

~e decision is inconsistent with OMC Chapter 8.22, Rent Board Regulations, or prior 
c;--~isions of the Board. (In your explanation, you must identify the Ordinance section, 
Regulation or prior Board decision(s) and describe how the description is inconsistent.) 

□ The decision is inconsistent with decisions issued by other Hearing Officers. (In your 
explanation, you must identify the prior inconsistent decision and explain how the decision is 
inconsistent.) 

IDfle decision raises a new policy issue that has not been decided by the Board. (In your 
kxplanation, you must provide a detailed statement of the issue and why the issue should be 
decided in your favor.) 

~e decision violates federal, state, or local law. (In your explanation, you must provide a 
7;;;;iied statement as to what law is violated.) 

□ The decision is not supported by substantial evidence. (In your explanation, you must 
explain why the decision is not supported by substantial evidence found in the case record.) 

Revised January 10, 2022 
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f) ~as denied a sufficient opportunity to present my claim or respond to the petitioner's 
\;taim. (In your explanation, you must describe how you were denied the chance to defend your 
claims and what evidence you would have presented. Note that a hearing is not required in every 
case.· Staff may issue a decision without a hearing if sufficient facts to make the decision are not 
in dispute.) 

g) □ The decision denies the Owner a fair return on the Owner's investment. (You may appeal on 
this ground only when your underlying petition was based on a fair return claim. You must specifically 
state why you have been denied a fair return and attach the calculations supporting your claim.) 

h) ~er. (In your explanation, you must attach a detailed explanation of your grounds for appeal.) 

Supporting documents (in addition to this form) must not exceed 25 pages, and must be receive by 
the Rent Adjustment Program, along with a proof of service on the opposing party, within 15 days of 
the filing of this document. Only the first 25 pages of submissions from each party will be considered by the 
Board, subject to ~~lations 8.22.01 0(A)(4 ). Please number attached pages consecutively. Number of 
pages attached:~-

• You must serve a copy of your appeal on the opposing parties, or your appe~ fi_~ be dismissed.• 
I declare under penalty of perjury under the laws of the State of California that on L , 20~ 
I placed a copy of this form, and all attached pages, in the United States mail or deposited it with a commercial 
carrier, using a service at least as expeditious as first-class mail, with all postage or charges fully prepaid, 
addressed to each opposing party as follows: 

~ c;,Gt;i <;..n \(""' '--1 ~t:(~~ 
Aggc~~~ \ll/ ~\~ ~ 
~ itlt. ~tat~ Zig t) A~I\N I e,f\ 4~bob 

i~ 

Addc~&& 

~ill' Stat~ Zig 

SIGNATURE of APPELLANT or DESIGNATED REPRESENTATIVE DATE 

Revi~ed January I 0. 2022 

I 
I 

I 

7 

I 

I 
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IMPORTANT INFORMATION: 

This Appeal must be received by the Rent Adjustment Program, 250 Frank Ogawa Plaza, Suite 
5313, Oakland, California 94612, not later than 5:00 P.M. on the 20th calendar day after the date 
the decision was mailed to you as shown on the proof of service attached to the decision. If the 
last .day to file is a weekend or holiday, the time to file the document is extended to the next business 
day. 

• Appeals filed late without good cause will be dismissed. 
• You must provide all the information required, or your appeal cannot be processed and 

may be dismissed. 
• Any response to the appeal by the responding party must be received by the Rent 

Adjustment Program, along with a proof of service on appealing party, within.15 days of 
service of the service of the appeal if the party was personally served. If the responding 
party was served the appeal by mail, the party must file the response within 20 days of the 
date the appeal was mailed to them. 

• There is no form for the response, but the entire response is limited to 25 pages or less. 
• The Board will not consider new claims. All claims, except jurisdictional issues, must have been 

made in the petition, response, or at the hearing. 
• The Board will not consider new evidence at the appeal hearing without specific approval. 
• You must sign and date this form or your appeal will not be processed. 
• The entire case record is available to the Board, but sections of audio recordings that you want the 

Board to review must be pre-designated to Rent Adjustment Staff. 

Revised .Januaty Io; 2022 
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CITY OF OAKLAND 
RENT ADJUSTMENT PROGRAM 
250 Frank H. Ogawa Plaza, Suite 5313 
Oak.land, CA 94612-0243 
(510) 238-3721 

For Rent Adjustment Program date stamp. 

CITY OF OAKLAND 
CA Relay Service 711 
www.oaklandca.gov/RAP 

·NOTE: YOU ARE REQUIRED TO SERVE A COPY OF YOUR PETITION OR RESPONSE (PLUS ANY ADDITIONAL 
DOCUMENTS) ON THE OPPOSING PARTIES. 

► Use this PROOF OF SERVICE form to indicate the date and manner in which service took place, as ...veil as 
the person(s) served. 

► Provide a <;;QQY. of this PROOF OF SERVICE form to the opposing parties together with the document(s) 
served. 

► File the completed PROOF OF SERVICE form with the Rent Adjustment Program together with the document 
you are filing and any attachments you are serving. 

► Please number sequentially all additional documents provided to the RAP. 

PETITIONS FILED WITHOUT A PROOF OF SERVICE WILL BE CONSIDERED INCOMPLETE AND MAY BE 
DISMISSED. 

I served a copy of: 
me of document served) 

And Additional Documents 

and (write number of attached pages) ~ ~ ' attached pages (not counting the Petition or 
Response served or the Proof of Service) to each opposing party, whose name(s) and address(es) are 
listed below, by one of the following means (check one): 

"{fiJ a. United States mail. I enclosed the document(s) in a sealed envelope or package 
addressed to the person(s) listed below and at the address(es) below and deposited the 
sealed envelope with the United States Postal Service, with the postage fully prepaid. 

D b. Deposited it with a commercial carrier, using a service at least as expeditious as first 
class mail, with all postage or charges fully prepaid, addressed to each opposing party as 
listed below. 

D c. Personal Service. (1) By Hand Delivery: I personally delivered the document(s) to the 
person(s) at the address(es) listed below; or (2) I left the document(s) at the address(es) with 

• some person not younger than 18 years of age. 

PERSON S SERVED: 

Name 

Address 

City, State, Zip 

City of Oakland 
. Rent Adjustment Program 

Proofof Service Fom1 10.21.2020 
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I declare under penalty of perjury under the law!! .i.fJmJtate of California that the foregoing is true and 
correct anct the documents were served on l~./..W.. insert date served). • 

M~ tAJvi 

\,I ( r/ 1/vVL---
DATE 

City of Oak.land -3-
Rent Adjustment Program 
Proof of Service Fon11 l 0.21.2020 
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Allen Wu's Appeal Response Form Supporting Documents 
Case Number T22-0078 

1) There are math/clerical errors that require the Hearing Decision to be updated. (Please clearly 

explain the math/clerical errors.) 

OMC 8.22.ll0((A) HEARING PROCEDURE/ Postponements 

(https://cao-94612.s3.amazonaws.com/documents/Oakland-Rent-Adjustments-Regulations-w-0521-

amends-w-Appendix-A-clean-copy.PDF) 

The original Rent Adjustment Hearing/Settlement Conference was schedule for 7/20/2022 at 10AM. 

(See Notice; Photo of Zoom Meeting login and email) 

The Rent Adjustment Hearing was postponed without reason or my approval to the new 

Hearing date of 9/20/2022 at 10AM. (See OMC 8.22.ll0(A)) 

An official notice which included a copy of the" Amended Notice of Remote Settlement 

Conference and Hearing" along with a copy of the "Zoom Invitation for RAP Hearing" was 

served with a Proof of Service dated 7/13/2022 by Brittni Lothlen. The envelope was meter 

stamped on 7/13/2022. I did not receive the letter until the day of the original hearing date 

of 7/20/2022; and was unaware of the change in date until after I logged in for the 10AM 

hearing on 9/20/2022; nor did I have the option to protest this change. 

Had the RAP Hearing occurred on the original date of 7/20/2022; Ms. Gigi Bolanos (the 

Petitioner) would not have "overpaid" (and I would not have been fined) the additional 

• 2month's worth of rent for the months of August and September of 2022. The Hearing 

Decision dated 9/18/2022; has calculated a Decrease of $900.00 per month from 2/20/22 to 

9/20/22 for 6.97 months for a total of $6,272.88. This total amount of Lost Services is 

incorrect and should be deducted by two month's rent or $1,800.00 for half of the rent for 

August and September of 2022, as the postponement was neither approved nor caused by 

me. 

The correct total amount of Lost Services (from 2/20/22 to 7 /20/22) to be repaid to the 

tenant should be $4,472.88; which amortized over 12months is $372.74; and not $6,272.88 

amortized over 12months as $522. 74. 

2) Appealing the decision for one of the grounds below (required): 

a) The decision is inconsistent with OMC Chapter 8.22, Rent Board Regulations, or prior 

decisions of the Board. 

c) The decision raises a new policy issue that has not been decided by the Board. 

d) The decision violates federal, state, or local law. 

e) The decision is not supported by substantial evidence. 

f) I was denied a sufficient opportunity to present my claim or response to the 

petitioner's claim. 

h) Other. 

(California Civil Code§ 1954.53(d)) Sublets and Assignments. Under specified conditions, Costa-Hawkins 

permits an owner to set initial rents without restriction when a covered unit is sublet or assigned and 

none of the original occupants permanently reside in the covered unit. 

Page 1 of 8 
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Allen Wu's Appeal Response Form Supporting Documents 
Case Number T22-0078 

(California Civil Code§ 1954.53(a)) Permits landlords to impose whatever rent they choose at the 

commencement of a tenancy. 

"The Costa-Hawkins Act establishes vacancy decontrol for residential dwelling units where the former 

tenant has voluntarily vacated, abandoned or been legally evicted. (Legis. Analyst, analysis of Assem. Bill 

No. 1164 (1995-1996 Reg. Sess.) p. 2.) CVC§ 1954.53(d)); Cobb, 98 Cal. App. 4th 

Original occupants are those that took possession of a unit with the express consent of the 

landlord at the time that the base rent for the unit was first established with respect to the 

vacant unit. The original occupant doesn't have to be named on the lease but must be able 

to show they moved in at the same time as the named person on the lease. 

A "Subsequent occupant" means an individual who became an occupant of a rental unit 

. while the rental unit was occupied by at least one original occupant. 

Mary Balingit was the Original Occupant; she first moved into the unit at 114 E15th St, Oakla d, CA 
94606; and took possession of the unit with the express consent of the landlord at the time the initial 
base rent for the unit was first established without limitation on 3/22/2015. Ms. Balingit's Move-in 
date is also documented in the Security Deposit Refund Form dated 4/28/2019. 

Both Mary Lilygrace Abad and Gigi Bolanos were a one-for-one replacement of a vacating occupant 
after the initial move in date of 3/22/2015; and cannot prove that they moved into or took possession 
of the unit at the same time Ms. Balingit is the Original Occupant on 3/22/2015. Therefore by 
definition, Ms. Abad and Ms. Bolanos are both "Subsequent occupants" and not "Original occupants". 

Ms. Abad initial occupancy commenced on 8/6/2017 when she entered a Lease Agreement (over two 
• years after Ms. Balingit's occupancy date of 3/22/2015). Ms. Bolanoes, The Petitioner signed the 

Tenant Addition Addendum on 5/16/2019, and began her initial occupancy thereafter; which is one 
year and nine months after Ms. Abad's initial occupancy under the 8/6/2017 Lease. This fact proves 
that the Petitioner is not an "Original occupant" as she did not move in at the same date the 8/6/2017 
lease was signed; but in fact a "Subsequent occupant." 

Glossary; CALIFORNIA TENANTS A GUIDE TO RESIDENTIAL TENANTS' AND LANDLORDS' RIGHTS AND 
R ESPONSI BIL/Tl ES ( h ttps ://www.courts.ca. gov /documents/California- Tenants-Guide.pdO 

- . Assign/assignment-an agreement between the original tenant and a new tenant by which 

the new tenant takes over the rental agreement pertaining to the unit and becomes 

responsible to the landlord for everything that the original tenant was responsible for. The 

original tenant is still responsible to the landlord if the new tenant does not live up to the 

obligations of the rental agreement (see novation; compare to sublease). **Page 108 of 

Glossary; (https ://www.courts.ca. gov /documents/California-Tenants-Guide. pdO 

Novation-in an assignment situation, a novation is an agreement by the landlord, the 

original tenant, and the new tenant that makes the new tenant (rather than the original 

tenant) solely responsible to the landlord. **Page 112 of Glossary; 

(https://www.courts.ca.gov/documents/California-Tenants-Guide.pdf) 

Sublease-a separate rental agreement between the original tenant and a new tenant to 

whom the original tenant rents all or part of the rental unit. The new tenant is called a 

"subtenant." The agreement between the original tenant and the landlord remains in force, 
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Allen Wu's Appeal Response Form Supporting Documents 
Case Number T22-0078 

and the original tenant continues to be responsible for paying the rent to the landlord and 

for other tenant obligations. (Compare to assignment.) **Page 114 of Glossary; 

(https://www.courts.ca. gov/documents/California- T enants-Guide.pdO 

The Hearing Decision omitted my evidence (The first amendment to the 8/6/2017 lease; titled 
"Tenant Vacate Addendum") that was submitted along with my response to the petition on 6/4/2022. 
It clearly documented Ms. Balingit (the original occupant) vacating and returning the premises to me on 
4/7/2019. Ms. Balingit paid her portion for the damages deducted from the prepaid security deposit; 
and released all obligations of the rental agreement to Ms. Abad when she and Ms. Abad signed the 
5/15/2019 "Tenant Vacate Addendum", the first amendment to the 8/6/2017 Lease Agreement. The 
5/15/2019 Tenant Vacate Addendum by definition in accordance to Page 108 of Glossary; CALIFORNIA 
TENANTS A GUIDE TO RESIDENTIAL TENANTS' AND LANDLORDS' RIGHTS AND RESPONSIBILITIES 

(https://www.courts.ca.gov/documents/California-Tenants-Guide.pdf) serves as an "Assignment" 
transferring the entire property and all of the rights and obligations under the terms of the 8/6/2017 
lease from Ms. Balingit to Ms. Abad; making Ms. Abad an "Assignee" and not an "Original Occupant" 

. from 5/15/2019 onward. 

The 5/15/2019 "Tenant Vacate Addendum", became my written consent to the assignment of the 

8/6/2017 lease agreement from Ms. Balingit to Ms. Abad. This further supports my initial claim to 

(California Civil Code§ 1954.53(d)) Costa-Hawkins permits an owner to set initial rents without 

restriction when a covered unit is sublet or assigned and none of the original occupants permanently 

reside in the covered unit. 

On 5/16/2019, Ms. Bolanos "the Petitioner"; Ms. Abad "Assignee" and I signed the "Tenant Addition 
Addendum" (the second amendment to the 8/6/2017 Lease) which begun Ms. Bolanos' initial occupancy. 
The 5/16/2019 "Tenant Addition Addendum", is a separate rental agreement from the 8/6/2017 Lease; 
between Ms. Abad; Ms. Bolanos and myself. This agreement made Ms. Bolanos a "Co-Assignee" and 
the one-for-one replacement of Ms. Balingit and not a continuation of the original occupancy 

Ms. Balingit had already released and relinquished all of her obligations and rights to the premise and 

lease agreement when she signed the 5/15/2019 "Tenant Vacate Addendum". 

The Hearing Decision is incorrect and misinterpreted Ms. Bolanos' occupancy as a continuation of the 

Original Occupancy even after Ms. Abad vacated by comparing it to Cobb, 98 Cal. App. 4th at 351-352. 

The Hearing Decision omitted the fact that Ms. Balingit (the original occupant) vacated and returned the 

• premises to me on 4/7/2019; and signed a "Tenant Vacate Addendum" on 5/15/2019 with Ms. Abad, 

the first amendment to the 8/6/2017 Lease Agreement. This served as an "Assignment" transferring the 

entire property and all of the rights and obligations under the terms of the 8/6/2017 lease from Ms. 

Balingit to Ms. Abad with my express written consent. 

These two circumstances were present and fulfill the requirements listed under Cobb, 98 Cal. App. 4th 

at 352-353. 

• - Ms. Abad and Ms. Bolanos' became sublessee or assignee of Ms. Balingit as of 5/15/2019. 

- Ms. Bolanos' initial occupancy as a new tenant commenced after 5/16/2019 (California 

Civil Code § 1954.53(a)). 

Page 3 of 8 

000611



Allen Wu's Appeal Response Form Supporting Documents 
Case Number T22-0078 

"As previously noted, the Costa-Hawkins Act also provides that the landlord may increase the rent by 

any amount to the lawful sublessee or assignee of the original occupant when the original occupant no 

longer resides in the unit permanently and the sublessee or assignee did not reside in the unit prior to 

1/1/1996. "(CVC 1954.53(d); Cobb, 98 Cal. App. 4th at 352-353." 

The Hearing decision is correct in stating that" the 5/16/2019 Addendum made the Petitioner 
• personally liable for the entire $1,800.00 rent made her personally responsible for abiding by the 

terms of the 8/6/2017 Lease Agreement." This is the very definition of what an Assignee/assignment 

is: 
"Assign/assignment-an agreement between the original tenant and a new tenant by 
which the new tenant takes over the rental agreement pertaining to the unit and becomes 
responsible to the landlord for everything that the original tenant was responsible for. The 
original tenant is still responsible to the landlord if the new tenant does not live up to the 
obligations of the rental agreement (see novation; compare to sublease)." **Page 108 of 
Glossary; (https://www.courts.ca. qov/documents/California-Tenants-Guide.pdf) 

The exact conditions of the 5/16/2019 Addendum states: 

"The NEW TENANT acknowledges receipt of the Lease Agreement and all 

addendums thereto. All parties to this Tenant Addition Addendum agree to be jointly and 

severally liable under the Lease Agreement for all amounts due and owing, whether past due, 
currently due or to be owed in the future, and all parties agree to abide by all terms of the 

Lease Agreement, including but not limited to any addendums. All parties below hereby 
acknowledge and agree that upon vacating the Property any and all refunds of monies paid in 

advance under the terms of the Lease Agreement, to include, but not limited to, security 

deposits and advance rent, shall be jointly paid to all of the TENANTS, which shall include all 

NEW TENANTS added to the Lease Agreement. " 

This clearly includes the 5/15/2019 "Tenant Vacate Addendum" in which establishes the Assignment 

between the vacating Original tenant and the new tenant as the one-for-one replacement. An 

assignment occurs when a tenant transfers all of its rights and obligations under the term of the lease 

to another individual or entity for the entire remaining term of the lease. Essentially, the new tenant 

takes the place of the old tenant and releases the old tenant of its obligations to the landlqrd. The 

extent of the obligations released depends on the terms of the assignment clause. Let's not forget 

Line numbers 3; 9 and 20 of the 8/6/2017 Lease Agreement signed between me, Mary Balingit and 

Maria Lilygrace Abad, states the following: 

Line number 3: "Multiple Occupancy: It is expressly understood that this agreement is 

between the Owner and each signatory jointly and severally. In the event of default by 

any signatory each and every remaining signatory shall be responsible for timely payment 

of rent and all other provisions of this agreement." 

Line number 9: "Assignment and Subletting: Tenant shall not assign this agreement or 

sublet any portion of the premises without written consent of the Owner." 
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. Allen Wu's Appeal Response Form Supporting Documents 
Case Number T22-0078 

Line number 20: "Waiver: No failure of Owner to enforce any term hereof shall be deemed 

a waiver. The acceptance of rent by Owner shall not waive his right to enforce any term 

hereof." 

In contract. joint and several liability arises when two or more persons jointly promise in the same 
contract to· do the same thing, but also separately promise to do the same thing. This means that as part 
of their obligations as Assignees, Ms. Abad and Ms. Bolanos, both jointly promise to pay their portion of 
their of $1,800.00 rent by the 15th of each month directly to me the Landlord. 
To further define Ms. Bolanos as an Assignee and/or Sub-tenant under a Sublease; Page 114 of Glossary; 
CALIFORNIA TENANTS A GUIDE TO RESIDENTIAL TENANTS' AND LANDLORDS' RIGHTS AND 
RESPONSIBILITIES defines a Sublease as follows: 

Sublease-a separate rental agreement between the original tenant and a new tenant to 
whom the original tenant rents all or part of the rental unit. The new tenant is called a 
"subtenant." The agreement between the original tenant and the landlord remains in force, 
and the original tenant continues to be responsible for paying the rent to the landlord and 
for other tenant obligations. (Compare to assignment.) **Page 114 of Glossary; 
( https://www. courts. ca. gov I documents/California-Tenants-Guide. pdO 

Sublease and assignment clauses accomplish similar results. They allow tenants to transfer their lease 

obligations to another individual or entity. However, each clause operates in a different way. 

With a sublease, a tenant transfers part of the leased property to another tenant while 

remaining on the premises, or transfers the entire property to another tenant for a period of 

time during the term of the lease. A sub-lease agreement is usually an assignment, not a 

• novation. The primary leaseholder remains responsible for non-payment or damage. 

An assignment occurs when a tenant transfers all of its rights and obligations under the term 

of the lease to another individual or entity for the entire remaining term of the lease. 

Essentially, the new tenant takes the place of the old tenant and releases the old tenant of 

its obligations to the landlord. The extent of the obligations released depends on the terms 

of the assignment clause. 

The Hearing decision's use of the word "Tenant" is convoluted. According to (OMC 8.22.340 -

Definitions.) "Tenant" means any renter, tenant, subtenant, lessee, or sublessee of a rental unit, or any 

group of renters, tenants, subtenants, lessees, sublessees of a rental unit, or any other person entitled 

. to the use or occupancy of such rental unit, or any successor of any of the foregoing. 

(https://library.municode.com/ca/oakland/codes/code of ordinances?nodeld=TIT8HESA CH8.22REREA 

DEV ARTIIJUCAEVORMEEE 8.22.340DE) 

Ms. Balo nos is neither an "Original Occupant' as she was not present during the signing and 
negotiation process of the original lease agreement nor did she begin her tenancy fewer than thirty 
days thereafter. This is the definition of an Original tenant as described in the City of Oakland Rent 
Adjustment Program's "Lease Addendum for Purpose of Future Costa-Hawkins Rent Increase" form. 
https://cao-94612.s3.amazonaws.com/documents/TENANCY-TURNOVER-SUBLEASE-ADDENDUM-10-
9-2020.pdf 
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Allen Wu's Appeal Response Form Supporting Documents 
Case Number T22-0078 

This reiterates my petition response that "None of the original occupants permanently reside in the 
covered unit. (California Civil Code §1954.53(d)). Both of the original occupants on the original lease 
agreement signed 8/6/2017; moved out of the covered unit on their own accord. Mary Balingit 
moved out 4/7/2019; Maria Lilygrace Aba~ moved out 11/14/2021. 

The owner is allowed to set an initial rent without restriction pursuant to Costa-Hawkins and O.M.C. 
8.22.080 (C). I notified Gigi Bolanos this via text on 10/12/2021. Then again, via USPS certified mail 
along with the RAP forms, on 2/12/2022,'' 

I stated during the Hearing that I did not respond to any of the potential roommates, because the 
Petitioner refused to sign a new lease to set an initial rent without restriction pursuant to Costa­
Hawkins vacancy decontrol. What was omitted from my hearing statement is the following: 

"Ever since the original occupant, Mary Balingit, moved in back in 2015; she had a 
constant revolving door of replacement roommates. Each of whom, was grandfathered in 
under Mary's protected base rent as the Original occupant. When, Gigi (the Petitioner) 

. moved in as a one-for-one replacement of Mary; I was still unable to reset the· initial base 
rent back to the current Market rate because of Maria Lilygrace Abad's continued 
occupancy. 
The Petitioner stated that a one-for-one roommate replacement is a separate issue from 
my claim to reestablish the initial base rent without restriction in pursuant to Costa­
Hawkins vacancy decontrol. I argued that this is not true; due to the fact that if I was 
proceeded to sign another lease agreement with any of the potential roommates; I would 
be forced to continue the base rent of $1800.00 per month with the new replacement 
roommate, thus prohibiting me the ability to reset an initial "Market Rate" rent until the 
last set of new group of tenants vacates the unit. I have also stated that I have not raised 
the monthly rent since Maria Lilygrace Abad had moved in with Mary Balingit back in 
8/6/2017, due to this very same reason. 

• In order to exercise my right to reestablish the initial base rent without restriction in pursuant 
to Costa-Hawkins vacancy decontrol. I would like to set the new base rent to $2,400.00 to 
match the current Market Rate. 

I also stated at the Hearing, when I first texted the Petitioner in 10/12/2021; the rent 
increase to $2,100.00 was also below Market Rate. Now that the Hearing took place a full 
year after that text message was sent, the Market Rate rent is no longer that same rate. 
Comparable rent for similar apartments in the nearby vicinity was and still is $2,400.00 
per month. (See attached Craiglist postings of (3)comparable apartment units). 

2) Appealing the decision for one of the grounds below (required): 

h) Other. 

The Hearing Decision directly contradicts the four main points of the "Lease Addendum for 

Purpose of Future Costa-Hawkins Rent Increase" form found on the City of Oakland Rent 

Adjustment Program's website under the "Rent Adjustment Program Forms & Notices for 

Property Owners" tab. The Sublease Addendum (PDF) can be found at this link: 

https://cao-94612.s3.amazonaws.com/documents/TENANCY-TURNOVER-SUBLEASE­

ADDENDUM-10-9-2020.pdf 

The link to the form comes with the following description: "The Lease Addendum, prepared 

by the City of Oakland Rent Adjustment Program, is for use when there is partial tenancy 

Page 6 of 8 
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Allen Wu's Appeal Response Form Supporting Documents 
Case Number T22-0078 

turnover. It clarifies that tenants who move into rental units during an existing tenancy are 

not original tenants and only have the right to the current controlled rent until the last 

original tenant permanently vacates the unit. The Lease Addendum clarifies that the 

landlord may raise the rent without limitation on all remaining tenants." Cited from 

https://www.oaklandca.gov/documents/rent-adjustment-program-forms-notices-for­

property-owners 

• The 11Lease Addendum for Purpose of Future Costa-Hawkins Rent Increase" form found on 

the City of Oakland Rent Adjustment Program's website specifically states the following four 

key points: 

o 1) 11
1 acknowledge that I am not an original tenant as defined by California Civil Code 

Section1954.53 because I am replacing a vacating tenant and/or I was not a party to 

the original rental agreement and did not begin my tenancy fewer than thirty days 

thereafter." 

o 2) 11 
... the landlord may increase the rent and create a new rental agreement/lease 

with new and different terms when the last original tenant permanently vacates the 

unit." 

o 3) 11 
... the landlord may accept rent payments directly from me as part of my tenancy 

and that this acceptance alone does not constitute a waiver of the landlord's right to 

increase the rent pursuant to California Civil Code Section 1954.53 when the last 

original tenant permanently vacates." 

o 4) It further continues, " ... the landlord does not waive his/her right to establish a 

new rent and lease/rental agreement unless s/he received written notice of tenancy 

termination from the last original tenant and thereafter accepts rent before serving 

notice of a new rent." 

At the Hearing, I requested the Hearing Officer to take judicial notice of the 11Lease 

Addendum for Purpose of Future Costa-Hawkins Rent Increase" form found on the City of 

Oakland Rent Adjustment Program's website. In footnote #6 on pages 4 and 5 of the 

Hearing Decision; it states that 11Judicial notice is not taken of the document because the 

Petitioner was never served a copy of the document prior to the hearing and because it is 

irrelevant, since neither party signed, served, or was severed such a document." 

This is not true; as I have responded to the Hearing Officer that my Certified Mail Notice 

which was severed on 2/11/2022 to the Petitioner was written practically verbatim and 

heavily based on this document. I also stated at the Hearing, that this document was 

prepared by City of Oakland Rent Adjustment Program and placed on their public website 

for landlords to download and use as guidelines to reserve their right to claim Costa­

Hawkins rent increases. 

The main reason why I had the Petitioner sign a 11Tenant Addition Addendum" instead of a 

regular Lease Agreement, was to protect my future right to establish the initial rent back to 

Market Rate, once the last remaining original occupant had voluntary vacated the rental 

unit in a partial tenancy takeover. 

Page 7 of 8 
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Allen Wu's Appeal Response Form Supporting Documents 
Case Number T22-0078 

I emphasized (to the Hearing Officer); that If the City of Oakland Rent Adjustment Program 

took the time to prepare this document and made it readily available for the public to 

download and use; This document should not be ignored or omitted as common practice 

from a Rent Adjustment Hearing and decision. 

The underlying premise of signing the May 16, 2019 tenant addendum is the same as the 

"Lease Addendum for Purpose of Future Costa-Hawkins Rent Increase". Both state the fact 

that the "New" tenant is a replacement of a vacating tenant, with the Owner's express 

consent. Under both addendum, the "new tenant" has entered an agreement with and pays 

rent directly to the Owner. Without the explicit authority of an underlying original lease 

agreement, what is the "Lease Addendum for Purpose of Future Costa-Hawkins Rent 

Increase" being amended to? A sub-lease is written and based on an original lease 

agreement which initially used to establish a rental/contractual agreement between the 

landlord and occupants. 

How does the Petitioner become a continuation of the original occupancy; and a tenant 

when she directly pays me after she signs the May 16, 2019 tenant addendum? ~ut, not the 

• same when if she signs to the City of Oakland Rent Adjustment Program's "Lease Addendum 

for Purpose of Future Costa-Hawkins Rent Increase" form? In other words, how does the 

"Lease Addendum for Purpose of Future Costa-Hawkins Rent Increase" form differentiate 

the Petitioner as a "New Tenant" and not an "Original Tenant" who can be subjected to a 

Costa-Hawkins rent increase? 

Decrease in Housing Service 

I rented out 114 E15th St as a whole unit for the base rent of $1,800.00. I did not rent the unit out as 

separate rooms. In exchange for paying the full months' rent of $1800.00, after Mary Lilygrace Abad (the 

other roommate) had vacated the premise on 11/14/2021; Gigi the Petitioner got full use of the entire 

unit; this includes the full use and access of the second bedroom. The argument of a decrease in housing 

• service because the landlord refused to process qualified and potential roommate candidates did not 

address the fact that the Petitioner also received an increase in Service (the additional bedroom) in 

exchange for the full month's rent. 

A lease addendum is a legally binding document that both landlords and tenants agree to 

and sign (i.e., you can't add it to the lease without the tenant's knowledge). Addendums 

modify the original lease agreement and/or provide additional information related to 

• specific rental policies. 

My closing statement was also omitted. There is no chance for the small time landlords to 

make a fair return under the current changes that continues to penalize rental property 

owners with mandated rent caps that cuts the CPI formula for Allowable Rent Increases by 

50% (last year's CPI was 1.9%. This year, the approved 6.7% CPI was reversed to 3%); 

National inflation rate over 8%; increased operating costs; newly revised laws that prohibits 

evictions during the pandemic. 
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614122. 12:11 PM ProofOfServicePrint 

City of Oakland Rent Adjustment Program 

250 Frank H. Ogawa Plaza, Suite 5313 

Oakland. CA 94612 
(S10) 238-3721 

PROOF OF SERVICE 
OWNER RESPONSE 

IC And addit/on,Jt dowments uploaded with the P,titlon 

Case number: T22-0078 

Electronic Petition number: 15088 

Electronic Response number: 1211 

I declar~ under peMlty of perJury under the laws of the State of California that on 06·04·20221, Alli.tl..ltiY. served a copy of the following 

document(s), Owner Response, and, and all attached 33 pages, to each opposing party, whose names and addresses are listed below, by United 

States mall. 

'Title of Served Oocument(s): Signed and Ootod Proof of Service for Tenant Petition J 5088 and Case 

T22·0078 

114 £15th -G,91 SMS 10-12-2021 to 11-13-2021; 2-18-2022 

114 El 5th St • Aug 6, 2017 Lease - Mary Balingil, Maria Lilygrace Abad 

114 ElSth St· May 15, 20191st and 2nd llmendmer,t to Aug 6, 2017 Lease 

Copy of 2-12-2022 Not,ce of Costa-Hawkins Rent Increase to 114 Gigi Bolanos 

Copy of 2·12-2022 USPS Certified Mail Receipt to 114 ElSth St Gigr Bolanos 

Maria Lilygracc Abad Moveout- SECURITY DEPOSIT REFUND FORM 

Mary Balingit Moveout- SECURITY DEPOSIT REFUND FORM 

Addressee(s) Information 

Addressee: Gigi Bolanos 

114 E;,st 15th St 

Oakland CA 94606 

AHenWu 

SIGNATURE~--

City of Oakland Rent Adjust Program 

Date Printed: 06-04-2022 

06-04-2022 

DATl: 

htcps://apps.oaklandca:gov/rappetitions/OwnerResponse.ProofOfServicePrint.aspl<?responseid=1211 I, I 
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SECURITY DEPOSIT REFUND FORM 

Resident's Name: Maryrose Canono Balingit 

Address: 114 E 15th St Apt. No. ___ _ 

City: _____ ~O~a_kl=a~n~d _______ State.· __ ~C-A __ Zip: ___ 9-4_6~0~6-_1~7_1_7 __ _ 

FORWARDING Address: ___________________ Apt. No. ___ _ 

City: ________________ State: _____ Zip: ______ _ 

The following is an itemized statement of your deposit account: 

1. Date tenancy began: 3122115 Date keys turned in: __ s-tt_Jl~h~a-s~th-e_k~e~y~s. __ 

2. Total of all deposits paid: $_--9~0-0.~0~0 _____ _ 

3. Deductions: 
·--

TYPE DESCRIPTION COST 
Repairs Bathroom wall and tile due to water damage from not $250.00 

closing shower curtains and wiping water from the 
bathroom floors after showers. Replaced damaged 
sheetrock, tile and paint newlv patched wall. 
Patch & sand nail holes in bedroom walls. $150 

(Waived - Wear & Tear) 
Missing deadbolt chain & damaged door trim in kitchen. $50 --

Painting: Prime and Paint bedroom & closet walls, ceiling, trim & $800 
doors. (Waived- Wear & TearL~ 

Cleanina: 
Carpet Cleaning: Bedroom and Front Entrance. $200.00 
Drape Cleaning: Bedroom, Bathroom and Kitchen $120.00 

(Waived - Wear & Tear) 
Miscellaneous: 

Unpaid Rent: 3/15/19-3/31/19. Received room on 417/19. $493.55 
Court Judoment: 

Total Deductions $993.55 

o Your check is enclosed in the amount of$ ____ _ 

o Please make your check in the amount of$ 93. 55 payable to Allen Wu 

________________ within 21 days of receipt of this statement. 

'AS REQUIRED BY LAW, YOU ARE HEREBY NOTIFIED THAT A NEGATIVE CREDIT REPORT 

REFLECTING ON YOUR CREDIT HISTORY MAY BE SUBMITTED TO A CREDIT REPORTING 

AGENCY 

IF YOU FAIL TO FULFILL THE TERMS OF YOUR CREDIT OBLIGATIONS," CC1785.26(c) (2) 

c 
Date Owner/Manager 

~ 
I 

I 
I 

-
I 

I 
1 
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SECURITY DEPOSIT REFUND FORM 

Resident's Name. Maria Lilygrace Abad 

Address: 114 E 15th St Apt. No. ___ _ 

City: Oakland State: __ ~C_A __ Zip: --~9~4~60~6~--17~1_7 __ _ 

FORWARDING Address: __________________ Apt. No._~--

City: • _______________ State: _____ Zip: ______ _ 

The following is an itemized statement of your deposit account. 

1. Date tenancy began: 8115117 Date keys turned in.• _____ 11~/1-'-4"'"'/2=0=2-"-1 __ _ 

2. Total of all deposits paid.· $ -=--90"--'0'"'"'. o"-'o'------
3. Deductions: 

TYPE DESCRIPTION 
s~~os;.---7 Repairs Bathroom wall due to water damage from not closing 

shower curtains and wiping water from the bathroom 
floors after showers. Patch damaged sheetrock. Sand 
and paint newly patched wall. 
Patch & sand nail holes in bedroom waifs. $150 ' 

(Waived - Wear & Tear) l 
$800 ----Painting: Prime and Paint bedroom & closet walls, ceiling, trim & 

doors. (Waived - Wear & Tear)_ 
Cleaning: 
Gamet Cleaninq: Bedroom and Front Entrance. $200.oo· 
Drape Cleaning: Bedroom, Bathroom and Kitchen $120.00- -- -· - •• 

(Waived - Wear & Tear) 
Miscellaneous: 
Unpaid Rent: 

... ~- --··--
Court Judgment: .... , .. ~ 

Total Deductions $400.00 

o Your check is enclosed in the amount of $_--"5~0=0.'""0 ___ 0 __ _ 

o Please make your check in the amount of$ ____ payable to Allen Wu 

________________ wit/Jin 21 days of receipt of this statement. 

"AS REQUIRED BY LAW, YOU ARE HEREBY NOTIFIED THAT A NEGATIVE CREDIT REPOR7 

REFLECTING ON YOUR CREDIT HISTORY MAY BE SUBMITTED TO A CREDIT REPORTING 

AGENCY 

IF YOU FAIL TO FULFILL THE TERMS OF YOUR CREDIT OBLIGATIONS," CC1785. 26(c) (2) 

Date Owner/Manager 

··------
........ -.. -----•-
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PROOF OF SERVICE 
Case Number: T22-0078 

Case Name: Bolanos v. Wu 

I am a resident of the State of California at least eighteen years of age. I am not a party to the 
Residential Rent Adjustment Program case listed above. I am employed in Alameda County, 
California. My business address is 250 Frank H. Ogawa Plaza, Suite 5313, 5th Floor, Oakland, 
California 94612. 

Today, I served the attached documents listed below by placing a true copy in a City of 
Oakland mail collection receptacle for mailing on the below date at 250 Frank H. Ogawa 
Plaza, Oakland, California, addressed to: 

Documents Included 
Zoom Invitation for RAP Remote Hearing 

Owner 
Allen Wu 
P.O Box 12081 
San Francisco, CA 94112 

Tenant 
Gigi Saray Bolanos 
114 East 15th Street 
Oakland, CA 94606 

I am readily familiar with the City of Oakland's practice of collection and processing 
correspondence for mailing. Under that practice an envelope placed in the mail collection 
receptacle described above would be deposited in the United States mail with the U.S. Postal 
Service on that same day with first class postage thereon fully prepaid in the ordinary course of 
business. 

I declare under penalty of perjury under the laws of the State of California that the above is true 
and correct. Executed on June 28, 2022 in Oakland, California. 

Brittni Lothlen 
Oakland Rent Adjustment Program 

000620



Housing and Community Development Department 
Rent Adjustment Program 
250 Frank Ogawa Plaza, Suite 5313 
Oakland, CA 94612-2034 

TEL (510) 238-3721 
FAX (510) 238-6181 

CA RELAY 711 

ZOOM INVITATION FOR RAP REMOTE HEARING 
T22-0078 Bolanos v. Wu 

To the Parties: 

Your hearing scheduled will take place on July 20, 2022 at 10:00 am and will be held 
remotelythrough Zoom. 

You can connect to the Hearing without charge by downloading Zoom. You can also connect 
by using only a telephone. To dial in to a call, enter your dial-in number, followed by the 
meeting ID and pound key, then enter the password and pound key. 

Topic: 2022.7.20_Rent Adjustment Hearing Audio-Video_T22-0078_Bolanos v. Wu 
Time: Jul 20, 2022 10:00 AM Pacific Time (US and Canada) 

Join Zoom Meeting 
https://us02web.zoom.us/j/83923649098?pwd=AlkT-OD YqtfyyVdoQkggzKiUHiYYo.l 

Meeting ID: 839 2364 9098 
Passcode: 087032 
One tap mobile 
+16699009128,,83923649098#,,,,*087032# US (San Jose) 
+ 12532 l 58782,,83923649098#,,,, *087032# US (Tacoma) 

Dial by your location 
+l 669 900 9128 US (San Jose) 
+ 1 253 215 8782 US (Tacoma) 
+ 1 346 248 7799 US (Houston) 
+ 1 646 558 8656 US (New York) 
+l 301 715 8592 US (Washington DC) 
+ 1 312 626 6799 US (Chicago) 

Meeting ID: 839 2364 9098 
Passcode: 087032 
Find your local number: https://us02web.zoom.us/u/kdxhL YoB2V 
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2116/22, 9:21 PM 

p 
/avorito hide flag 

G 
sharo 

Dream big! Living where you Jove means loving your life. -... 

Posted aday ago on: 2022-02-15 16:25 

Contact Information: 

$2,650 I 2br - Dream big! Living where you love means loving your life. (Oakland Hills/ Mills) 

image 6 of6 

y,i_~,£~.1.:- ::-' ~"" 

350 Newton # 02 

*Showings By Appointment Only 
*Price and Availability Subject to Change, please confirm details at the time of showing 
*Photos and images may vary from acrnal apartments 

THE CONTACT 
Bless McCrary 
:~h,,~<~~i~:foi:~::iiiA!' 
Mosser Companies 
www.mosserli, .. ing.com 

Spanning the shores of Lake Merritt from downtown to Grand Lake, Cl~velaml Heights is home 10 quiet residential streets, sunny greenbdts, and The Town's 
fines1 attractions, including Children's Fairyland, Oakland Museum of Arts, and the Grand Lake Theater. Great eate1ies, taverns, and small local gyms pepper 
the district, from Lake Chalet to the hip outdoor bar, Mad Oak. Grand Tavern, The Working Body, and Oakland Fight Club. 

350 Newton near Stow Avenue 

28 R / 1 Ba available now 

' application fee dehils: 42.00 

• cats are OK - purrr 

, dogs are OK - wooof 

, apartment 

laundry on site 

~ street parking 

QR Code Link to This Post 

There are several options for grocery shopping from Whole Foods, w Piedmont Groce,y, Sprouts, and Trader Joe's. MacArchw-BA.RT is near and easy access to Highways 580 and 880 make 
Clcvdand He"ights a commuter's dream. 

TlU: APARTMENT 
- Newer Appliances 
- Hardwood Flooring 
- Laundry on-site 
- Pet Friendly 
• Rent Contrnllcd 

LE.\SETERMS 
-Lease: I Year 
-Income Requirement: 2.SxRent 
-Deposit: 1-2., Rent (Depend, on Credit) 
-Renters lnsurance Required 
-Prior Landlt•rd Pt•sitive Referral 
-Utilities Paid by Resident 
-U1ili1ics Paid by Tenant 
-Pets: $500 Pet Deposit, $75/m Dog, $50/m Cat 
-Proofof Income: Pay Stubs; Offer Letter; Bank Statements 

••·•APJ'LICATJON LINK ($42): www.350newtooave.com 

*We do business in accorrlance with the F~deral Fair J-lotLsing Law• 
CaBRE #0l.341448 

https://sfbay.craigslist.orglebylapa/dloakland-dream-big-living-where-you-love/7446564694.html 2/3 
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2116122, 9:23 PM 2 bdrm apt available 1/2 block from Lake Merritt - aptslhousing for ... 

favorite, 

p 
flag 

[::j 
share 

Posted 2 days ago on: 2022-02-14 19:38 

Contact lnfo,matio11: 

$2,400 / 2br - 2 bdrm apt available 1/2 block from Lake Merritt (oakland Jake mcrritt / grand} 

( 

2 bdnu apt available half block from Lake Men-itt. 

- Close to Lake Merritt BART station, Lucky grocery store, Walgreens, shops and restaurants. 
- Easy access lo highways 880/580 
- A(' 1ransit bus slop on the block 
- Rent includes water. garbage and gm, 
- S11·cc1 parking 
- No on-site laundry fa<"ilitics; laundromat is 011e block from buildi11g 

Rent: S2400 
Security Deposit: $3000 
I yr lease 
No pets, no smoking 
Crcd11/background check and proof of income required. 

https:llsfbay.craigslist.orglebylapaldloakland-bdrm-apt-available-2-block-from/7446172430.html 

apartment 

no laundry on site 

no smokiilg 

street parking 

2BR/1Ba 

QR Code Link to This Post 

213 
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2/16/22, 9:10 PM THIS IS IT! SUN FILLED, TOP FLOOR 2 BED!! VIEWS of LAKE MERRITT. -.,. 

/avorito hide 

p 
nag 

s 
share 

Posted about 10 hours a o on: 2022-02-16 10:57 

Contact Information: (415) 931-8259 

$2,895 / 2br - THIS IS IT! SUN FILLED, TOP FLOOR 2 BED!! VIEWS of LAKE MERRITT. (oakland lake merritt I grand) 

image 12of15 

( 

Please watch property video here: https:/ivimco.com/620 I ()4981 

Contact info: 
Salm a & Company I CA DRE# 01522764 I i'ihow contact inf~ 

Top floor 2 BR/ 1 BA (possibly can be used as a 3 bedroom) Unit with 

tons of natural light and 1.5 blocks to Lake Merritt 

231 Foothill Blvd, #C, Oakland, CA 94606 

$2,895/mo 

KEY FEATURES 
War Built: 1921 
Bedrooms: 2 
Bathrooms: I Full with shower over tub 
Parking: None 
Lease Duration: l Year (Sec Details Below) 
Deposit: $2895 
Pets Polky: (I) Cat Allowed with $500 pet deposit 
Luundry: None 
Floor: Top Fluor 
Property Type: Apartment 

DESCRIPTION 

SUN FTU,ED unit with views of Lake Merritt 

Ready for occupancy 3/2122. 

231 Foothill near 2nd Street 

28R/1Ba 

application fee details: $40 application 
fee 

cats are OK - purrr 

apartment 

no laundry on site 

no smoking 

no parking 

rent period: monthly 

QR Code Littk to This Post 

Top floor unit. Gorgeous Period Detail Throughout. Propeny consists of2 spacious b~drooms, I bathroom, large, eat in kitchen and well-appointed living room wit11 decorative fireplace. (could 
be used as 3rd bedroom.) 

Prime Lake Merrill location, just steps from the lake, Portal, Lucky's, Walgrcens, as well as. other numerous shops, rcstaurantS. 15 minute walk to Lake Merrill BART Station, and a shon walk 
to Downtown Oakland. 

Each bedroom has a large closet and numerous windows for a bright and open frel. 

Laundromat localed on the same block as the building. 

https://sfbay.craigslist.orglebylapaldloakland-this-is-it-sun-filled-top-floor/7446861073.html 2/5 
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11/13/22, 11:14 PM Screenshot_20221113-231114_Messages.jpg 

11:11 DDII e ff~ • 

< 114 Gigi Bolanos v 

1 can pu1 u 
7:20 PM 

.. . . 
Nov 28, 2021 

ei. 

For the future, can you 
please leave me a copy 
of the key? Until I get 
a new roommate, I am 
paying full rent, and 
should have full access 
to all of the apartment. 
Your tools should be 
safe in there regardless 

7:23 PM 

I'll leave it open. I didn't 
want anyone getting in 
there with wet paint on 
the walls 

7:34 PM 

Monday, November 29, 2021 

111 0 < 
httos:l/mail. google. com/mail/u/1 /?ogbl#inbox/KtbxLwGvXZzRTKgChRWvpqMCFPXkWdMZWL ?projector= 1 &messagePartld=O. 1 1/1 
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CITY OF OAKLAND Servlcesv Departmentsv MyGovernment V e 
fl Sublease Addendum (PDF). 

The Lease Addendum, prepared by the City of OJkl,rnd Rent Adjustment 

Program, is for use when there is partial tenancy turnover. It clarifies that 

t.en.:ints who move into rental units during an existing tenancy are not 

original tenants and only have the right to the current controlled rent until 

the last original tenant permanently vacates the unit. The Lease 

Addendum clarifies that the landlord may raise the rent without limitation 

on all remaining tenants. 

PJ Proof of Service (PDF) 

This document is a stand-alone Proof of Service that can be used to serve 

any other RAP document that does not already include a Proof of Service. 

D Reguest to Change Hearing Date for the Rent Adjustment 
Program Petition (PDF) 

A request for a change of the date of hearing or mediation must be 

submitted on this form as early as possible. You must sign this request. 

Documentation verifying the reason for the request must be c1ttnched to 

this form. 

- - .... ,.. . - - ....... 
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LEASE ADDENDUM FOR PURPOSE OF FUTURE 
COSTA-HAWKINS RENT INCREASE 

(California Civil Code Section 1954.53 et. seq,) 

T, _______________ (tenant) hereby acknowledge that Jam moving into 
_____________ (property), effective __________ (date) . 

. T acknowledge that T am not an original tenant as defined by California Civil Code Section 
1954.53 because T am replacing a vacating tenant and/or Twas not a party to the original rental 
agreement and did not begin my tenancy fewer than thirty days thereafter. 

T understand that the landlord may increase the rent and create a new rental agreement/lease with 
new and different te1ms when the last original tenant petmanently vacates the unit. 

l also understand that the landlord may accept rent payments directly from me as part of my 
tenancy and that this acceptance alone does not constitute a waiver of the landlord's right to 
increase the rent pursuant to California Civil Code Section 1954.53 when the last original tenant 
permanently vacates. 

l further understand that the landlord does not waive his/her right to establish a new rent and 
lease/rental agreement unless s/he has received written notice of tenancy tetmination from the 
last original tenant and thereafter accepts rent before serving notice of a new rent. 

Dated: ---------- Landlord/ Agent: ___________ _ 

Dated: Tenant: ---------- ---------------

For questions about this form, please contact the City of Oakland Rent Adjustment 
Program by phone at (510) 238-3721 or email at rap@oaklandca.gov. 

or visit www.oaklandca.gov/rap 

Sublease Addendum 10-9-20 000627
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Allen Wu 
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Housing and Community Development Department 
Rent Adjustment Program 
250 Frank Ogawa Plaza, Suite 5313 
Oakland, CA 94612 

TEL (510) 238-3721 
FAX (510) 238-6181 

CA RELAY 711 

AMENDED NOTICE OF REMOTE SETTLEMENT CONFERENCE AND HEARING 

File Name: Bolanos v. Wu 
Property Address: 114 East 15th Street, Oakland, CA 
Case Number: T22-0078 

Due to the continued Covid 19 pandemic in our city, and in an effort to protect the health 
and safety of the parties and City of Oakland employees, the Settlement Conference and 
Hearing in your case will not be an in-person hearing and will be held remotely. 

The Hearing Officer will conduct a Settlement Conference to attempt to resolve this matter. The 
Settlement Conference in your case will begin on: 

Date: 
Time: 
Place: 

September 20, 2022 

10:00 am. 
REMOTELY 

If the Settlement Conference is not successful, the Hearing will begin immediately after the Settlement 
Conference. 

Remote Hearings 

If you do not have access to these services or if any party does not have access, the Hearing will be 
conducted by Zoom but on "audio only" which allows parties to use a toll-free call in number on a 
telephone to participate. There is no charge to use Zoom. 

Submission of Documents Electronically 

In order to allow the Hearing to run as smoothly as possible, please send all Response documents to the 
opposite party with a Proof of Service and email a copy directly to the analyst in your case. This case is 
assigned to Brittni Lothlen and her contact information is blothlen@oaklandca.gov , 510-23 8-6415. 

Deadline and Time Limit Extension 

In order to minimize delays, we ask that you submit all required responses and exhibits that you wish to 
produce for your Hearing prior to the date of the Hearing and at least seven days prior to the Hearing. 
Please submit these documents by email to Brittni Lothlen (noted above) and, if you have access to the 
opposing party's email address, send a copy of everything you send to the analyst to the opposing party as 
well. If you do not have access to scan and email your documents, you may submit them by mail with a 
proof of service to opposing side. (If you are mailing, always send copies and keep the originals for 
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yourself.) 
Please notify Brittni Lothlen if you have submitted your documents by mail. 

Note that any documents not submitted at least seven days prior to the Hearing may cause delays in 
the completion of your case. 

Please note that if you do not have access to any of the necessary technology to be a participant in a 
remote Hearing, please email the address noted above. 

All other orders set forth in the original Notice of Remote Settlement Conference and Hearing remain in 
effect. 

Please note that if you wish to have an interpreter present at the Hearing you should contact email Brittni 
Lothlen as soon as possible. 
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Housing and Community Development Department 
Rent Adjustment Program 
250 Frank Ogawa Plaza, Suite 5313 
Oakland, CA 94612-2034 

TEL (510) 238-3721 
FAX (510) 238-6181 

CA RELAY 711 

ZOOM INVITATION FOR RAP HEARING 
T22-0078 Bolanos v. Wu 

To the Parties: 

Your hearing scheduled will take place on September 20, 2022 at 10:00 am and will be 
heldremotely through Zoom. 

You can connect to the Hearing without charge by downloading Zoom. You can also connect by 
using only a telephone. To dial in to a call, enter your dial-in number, followed by the meeting 
ID and pound key, then enter the password and pound key. 

Topic: 2022.9.20_Rent Adjustment Hearing Audio-Video_T22-0078_Bolanos v. Wu 
Time: Sep 20, 2022 10:00 AM Pacific Time (US and Canada) 

Join Zoom Meeting 
https://us02web.zoom.us/j/83923649098?pwd=AlkT-OD Y gtfyyV doQkggzK.iUHiYYo. l 

Meeting ID: 839 2364 9098 
Passcode: 087032 
One tap mobile 
+ 16694449171,,83923649098#,,,, *087032# us 
+ 16699009128,,83923649098#,,,, *087032# US (San Jose) 

Dial by your location 
+ 1 669 444 9171 us 
+ 1 669 900 9128 US (San Jose) 
+ 1 253 215 8782 US (Tacoma) 
+ 1 346 248 7799 US (Houston) 
+1646558 8656 US (New York) 
+ 1 646 93 1 3 860 us 
+ 1 301 715 8592 US (Washington DC) 
+ 1 312 626 6799 US (Chicago) 

Meeting ID: 839 2364 9098 
Passcode: 087032 
Find your local number: https://us02web.zoom.us/u/kdxhL YoB2V 
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To download Zoom: 
On a smartphone: 
1. Go to the "App store," "Google play," "Android Apps," or the "Play Store" 
2. Search for Zoom 
3. Download "Zoom" or "Zoom Cloud Meetings." 

On a computer: 
1. Open a browser (Firefox, Internet Explorer, Google Chrome, or any other web browser) 
2. Search for "Zoom" in the search box; or type in "zoom.us" in the address bar 
*In either case, you will be directed to the Zoom website. 

Create a Zoom account. 
If you have technical questions, I find the following link helpful in navigating Zoom: 
https ://support.zoom. us/hc/en-us/articles/115004954946-J oining-and-participating-in-a­
webinar-attendee-
Please test the link and download the Zoom application at least a day before the hearing. If you 
experience any technical difficulties connecting to the meeting or to discuss your technology 
access, please contact me immediately. 

Cordially, 

Brittni Lothlen 
City of Oakland 
Housing and Community Development Department 
Rent Adjustment Program 
250 Frank H. Ogawa Plaza, 5th Floor 
Oakland, CA 94612 
Main: (510) 238 - 3721 
Telephone: (510) 238 - 6415 
Fax: (510) 238 - 6181 
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PROOF OF SERVICE 
Case Number: T22-0078 

Case Name: Bolanos v. Wu 

I am a resident of the State of California at least eighteen years of age. I am not a party to the 
Residential Rent Adjustment Program case listed above. I am employed in Alameda County, 
California. My business address is 250 Frank H. Ogawa Plaza, Suite 5313, 5th Floor, Oakland, 
California 94612. 

Today, I served the attached documents listed below by placing a true copy in a City of 
Oakland mail collection receptacle for mailing on the below date at 250 Frank H. Ogawa 
Plaza, Oakland, California, addressed to: 

Documents Included 
Amended Notice of Remote Settlement Conference and Hearing 
Zoom Invitation for RAP Hearing 

Owner 
Allen Wu 
P.O Box 12081 
San Francisco, CA 94112 

Tenant 
Gigi Saray Bolanos 
114 East 15th Street 
Oakland, CA 94606 

I am readily familiar with the City of Oakland's practice of collection and processing 
correspondence for mailing. Under that practice an envelope placed in the mail collection 
receptacle described above would be deposited in the United States mail with the U.S. Postal 
Service on that same day \-v ith first class postage thereon fully prepaid in the ordinary course of 
business. 

I declare under penalty of perjury under the laws of the State of California that the above is true 
and correct. Executed on July 13, 2022 in Oakland, California. 

Brittni Lothlen 
Oakland Rent Adjustment Program 
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                                                        CITY OF OAKLAND   
                                 Rent Adjustment Program 

    

MEMORANDUM 

Date:     January 7, 2023 

To:     Members of the Housing, Rent Residential & Relocation     
                                  Board (HRRRB)     
 
From:    Braz Shabrell, Deputy City Attorney 

Re:  Appeal Summary in T22-0111, Williams v. Dawson 
                          
Appeal Hearing Date:       January 12, 2023 
 

Property Address:   548 37th Street, Oakland, CA 

Appellant/Owner:  Kevin Dawson 
 
Respondent/Tenant:  Robert Williams 
     

BACKGROUND 

 On June 29, 2022, tenant Robert Williams filed a petition with the Rent 

Adjustment Program contesting three rent increases: one noticed in September 2020 

(from $700 to $770), one noticed in December 2020 (from $770 to $866), and one 

noticed in May 2022 (from $847 to $943). The tenant submitted evidence of the rent 

increase notices together with the petition. The owner did not file a response.1     

RULING ON THE CASE 

 The Hearing Officer issued an Administrative Decision on September 12, 2022, 

granting the tenant’s petition. All three rent increases were found to be invalid on 

multiple grounds. First, all three notices failed to comply with the noticing requirements 

imposed by the City of Oakland’s rent increase moratorium. The first increase from 

$700 to $770 was also invalid because it exceeded the allowable CPI, and because the 

rent increase notice indicated that the increase was based on “capital improvements” 

despite the owner not having filed a petition with RAP. The second increase from $770 

                                                           
1 The tenant petition indicated that the owner was served with the petition on June 28, 2022. On August 
17, 2022, the Rent Adjustment Program mailed the owner a Notice of Hearing, copy of the petition, and 
owner response form.  
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to $866 was also invalid because it was an unlawful attempt to pass on utilities fees, the 

notice was served without the required RAP notice, the increase exceeded CPI and 

violated the moratorium, and the increase was the second rent increase imposed within 

a 12-month period. The third increase from $847 to $943 was also invalid because it 

exceeded CPI and violated the moratorium. Therefore, the tenant petition was granted. 

GROUNDS FOR APPEAL 

 The owner filed an appeal of the Administrative Decision on October 1, 2022, 

alleging that the decision is inconsistent with prior decisions and the law, the owner was 

denied a sufficient opportunity to respond to petitioner’s claims, and “other.” Specifically, 

the owner alleges that the decision is inconsistent with a prior decision issued by RAP 

on June 24, 2021, which set the base rent at $770 and validated the utility increase of 

$96 (which was the basis for the second increase to $866). The owner also alleges that 

the decision violates a settlement agreement executed on March 7, 2022, wherein the 

tenant agreed to release all claims arising from the tenancy. Finally, the owner claims 

that the third increase from 2022 is valid on the basis of banking.  

 The owner alleges that the owner did not file a response to the tenant petition 

because the owner was recovering from COVID and housebound for over 30 days, and 

did not receive the mail until after the response period had passed.   

 

ISSUES 

1. Has the owner established good cause for the owner’s failure to file a 

response? 

 

APPLICABLE LAW AND PAST BOARD DECISIONS 

I.  Administrative Decisions 
 
A Hearing Officer may issue a decision without a hearing when the petition and 
response forms raise no genuine dispute as to any material fact, and the petition 
may be decided as a matter of law. O.M.C. 8.22.110(F)(1)(e). An owner’s failure 
to file a response to a tenant petition may result in an Administrative Decision, 
e.g., when a tenant certifies under penalty of perjury that no RAP Notice was 
provided in a petition contesting a rent increase. See, e.g., T03-0376, Toscano v. 
Busk; T01-0099, Hill v. Brown; T00-0313, Burrell v. Lane.  

 
II.  Failure to File Response 

 
An owner must file a response to a tenant's petition within thirty (30) days of 
service of the petition. O.M.C. 8.22.090(B)(2). Failure to file a response limits the 
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owner’s ability to participate in the hearing. Several Rent Board cases have held 
that failure to timely file a response, absent good cause, precludes a party from 
introducing evidence and limits the party to cross-examination at a hearing.  
 

III.  Evidence on Appeal  
 
 Absent good cause, appellants are not permitted to present evidence for the first 
 time on appeal when the appellant did not file a response to the petition or 
 appear at the hearing. When a party does have good cause for failure to file a 
 response, the Board may remand to allow the party to file a response.  
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                                                        CITY OF OAKLAND   
                                 Rent Adjustment Program 

    

MEMORANDUM 

Date:     January 7, 2023 

To:     Members of the Housing, Rent Residential & Relocation     
                                  Board (HRRRB)     
 
From:    Braz Shabrell, Deputy City Attorney 

Re:  Appeal Summary in L14-0065, Mandana Properties, LLC v. 
Tenants (formerly 525, 655 Hyde Street CNML Properties, 
LLC v. Tenants) 

                          
Appeal Hearing Date:       January 12, 2023 
 

Property Address:   3921 Harrison St., Oakland, CA 

Appellant/Tenants:  Todd McMahon and Mari Oda  
Julie Amberg     

 
Respondent/Owner:  Mandana Properties LLC (current) 
     
 

BACKGROUND 

 On November 14, 2014, the property owner filed a Petition for Certificate of 

Exemption based on substantial rehabilitation. The subject property is a building 

containing sixteen units. The owner acquired the property in November of 2013 and 

undertook a rehabilitation project in 2014.  

  

ORIGINAL HEARING (2015) 

 

On May 29, 2015, the Hearing Officer issued a Hearing Decision denying the 

owner's Petition. In order to qualify for exemption based on substantial rehabilitation, an 

owner must demonstrate that a certain threshold of money was spent “rehabilitating” the 

building. The amount must be more than 50% of what it would have cost to build new 

construction of an equal square footage. The cost of new construction is determined 
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“using tables issued by the chief building inspector applicable for the time period when 

the substantial rehabilitation was completed.”1 

 

In this case, the Hearing Officer found that the dollar amount of the qualifying 

repairs and improvements did not meet the minimum threshold for the exemption. To 

determine the average cost of new construction, the Hearing Officer considered three 

tables: Table A, Table B, and Table C. Table A was a City-issued schedule published in 

2009. Table A listed the average cost of new construction for an apartment building in 

2009 as $127 per square foot. Since this schedule was published in 2009 and the 

project took place in 2014, the Hearing Officer took judicial notice of a Table B 

(“Quarterly Cost Indexes (1926=100)”), which was used to adjust the amounts in Table 

A for inflation. The $127 listed in Table A was adjusted by 1.18%, to arrive at an 

average cost of $149.86 per square foot. 

 

The total square footage of the apartment building was determined to be 14,338, 

which included deck/balcony areas. This number was then multiplied by the average 

cost of new construction per square foot, to arrive at a total of $2,148,694 for new 

construction of a similarly-sized building. Since the threshold amount for the substantial 

rehabilitation exemption is 50% of the cost of new construction, the owner would have 

had to spend at least $1,074,347 to qualify for the exemption. 

 

The Hearing Decision found that the owner had spent $850,441 in qualifying 

costs. Since this was less than the required amount, the petition was denied. The 

Hearing Decision stated that even if the amount in Table A was used ($127) without 

using Table B to adjust for inflation, the amount still would not meet the required 

expense threshold. 

 

BOARD APPEAL (2016) 

 

The owner appealed the Hearing Decision on several grounds. First, the owner 

claimed that it was improper for the Hearing Officer to consider Table B in determining 

the average cost of new construction, since Table B had not been properly entered into 

evidence and was not issued by the chief building inspector. Therefore, the cost for new 

construction had been calculated incorrectly. Second, the owner argued that the 

balcony areas should not have been included in the overall square footage, and the cost 

per square foot of balcony area should have been calculated at a different rate than the 

interior work.  

 

                                                           
1 Formerly O.M.C. 8.22.030(B)(2)(b). The exemption for substantial rehabilitation has since been removed 
from the Rent Adjustment Ordinance. 
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An Appeal Hearing was held on December 8, 2016. The Board issued an Appeal 

Decision on March 7, 2017, affirming the Hearing Decision. Regarding the balconies, 

the Board voted to affirm their inclusion in the total square footage calculation on the 

basis that there was no abuse of discretion by the Hearing Officer and the balcony area 

was useable space that extended the tenants’ living area, and this interpretation was 

consistent with past practices and policy of the Board.  

 

Regarding the use of Table B and whether the amount in Table A should have 

been adjusted for inflation, the Board discussed the issue, and although motions were 

made, the motions either did not pass or were inadvertently not voted on. Therefore, the 

portion of the Hearing Decision relating to the use of Table B was affirmed by default.  

 

JUDICIAL REVIEW 

 

The owner filed a Petition for Writ of Administrative Mandamus in the Alameda 

County Superior Court (Case No. RG17-862841), contesting the Appeal Decision. On 

December 12, 2018, the Superior Court entered a Judgment Granting the Writ of 

Administrative Mandamus, setting aside and vacating the Appeal Decision. The 

Superior Court ordered the Rent Adjustment Program to "[r]econsider the Appeal 

Decision in its entirety in Case No. L14-0065 in light of the Court's opinions, Order 

and Judgment."2  

 

Among other things, the Court found that the Hearing Officer, and in turn the 

Board, erred in using a single construction cost number for the entirety of the square 

footage (i.e., by not treating the balcony area as separate from the indoor apartment 

area). The Court found that the Board misapplied O.M.C. 8.22.030(B)(2)(b) by “focusing 

on the potential use of the balconies rather than the cost of building or rehabilitating the 

balconies” [emphasis added].3 The Court reasoned that Table A differentiates among 

different “Descriptions” of construction, and included different categories for “Apartment 

space” and “Elevated Decks and Balconies.” Therefore, the Board should apply Table A 

“based on whether the Description reasonably describes the physical structure to be 

constructed.”4 The Court stated that the focus should be on the cost of construction, 

rather than the potential use of the space.5  

 

The Court also found that it was improper to incorporate Table B because there 

is no indication that it was “issued by the chief building inspector” as required by the 

                                                           
2 Judgment Granting Writ of Administrative Mandamus (December 12, 2018). 
3 Order Granting Motion to Augment the Record and Granting Petition for Writ of Mandate (August 23, 
2018), 13:12-13. 
4 Id. at 13:10. 
5 Id. at 13:18-25. 
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Ordinance.6 As a matter of due process, Table B was not a document that was readily 

accessible to the public and therefore the developer was not given fair warning that 

Table A was not the standard against which the evidence of expense would be 

measured.7 

 

 In ordering the Board to reconsider the case in light of the Court’s opinion, the 

Court noted that the judgment “shall not limit or control in any way the discretion 

legally vested” in the Board, and that if permitted, the Board “may direct the Hearing 

Officer to conduct a further hearing” [emphasis added].8 The Order further provides 

that the Board “may reconsider either the entire matter or only the issues 

implicated by this order” [emphasis added].9 The Court stated that it “expressly does 

not direct the Rent Board to grant the petition for a Certificate of Exemption.”10 

 

The tenants filed a motion for reconsideration. The motion was denied. The 

tenants then filed an appeal. On February 26, 2021, the Court of Appeals issued an 

opinion affirming the Superior Court's Judgment. The Court of Appeals also agreed with 

the owner that the Hearing Officer had made a computational error in adding up the 

total costs submitted by the owner, and found that that number should have been 

$857,597, rather than the amount stated in the Hearing Decision.  

 

Pursuant to the Court’s order, the case was then remanded back to the Hearing 

Officer11 for reconsideration in light of the Court’s judgment.  

 

RECONSIDERATION DECISION (2021) 

On September 30, 2021, a new Hearing Decision was issued (“Reconsideration 

of Board Appeal Decision After Court Judgment”), granting the owner’s Petition. The 

Decision was issued without a hearing. The new Decision found that the owner had 

made qualifying expenditures in an amount totaling $876,800.99 (as opposed to 

$850,441 as was stated in the 2015 Decision). 

 

 In determining the average cost of new construction, the Hearing Officer declined 

to consider Table B, which was previously used to account for inflation, and relied solely 

on Table A. The Decision found that the square footage of the deck/balcony areas 

                                                           
6 Id at 9:4-10. 
7 Id. at 11:4-13. 
8 Id. at 15:3-4. 
9 Id. at 15:4-7. 
10 Id. at 15:6-8. 
11 The original Hearing Officer who heard the case in 2015 retired, so the case was re-assigned to a 
different Hearing Officer. 
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should be calculated separately, as noted by the Court. Table A lists $41.16 as the cost 

per square foot for “Elevated Decks and Balconies.” The Decision therefore made the 

following calculation:   

   Cost of New Construction  

   Building area: 13,336 sq. ft. x $127=  $1,693,672 
   Balcony area: 1,002 sq. ft. x $41.16= $41, 242.32 
         

Total: $1,734,914.32 
    
Since the substantial rehabilitation exemption requires expenditure of at least 50% of 
this cost ($1,734,914.32 ÷ 2= $867,457.16), and the owner’s expenditures were found 
to total $876,800.99, the owner qualified for the exemption and the Petition was 
granted.  
 

BOARD APPEAL (2022) 
  

 The tenants appealed the Reconsideration Decision, requesting that the matter 

be scheduled for a hearing to allow the tenants to introduce evidence regarding whether 

$127 or $41.16 is the “factually and legally correct multiplier” for determining the 

average basic cost for new construction for the balconies, which are “structurally 

integral” to the apartments, as opposed to falling under the category of new elevated 

decks and balconies set forth in Table A. On March 10, 2022, the Board unanimously 

voted to remand the case for a hearing to allow for the introduction of evidence on the 

limited issue of whether the 1002 sq. ft. piece of property properly falls under the 

“Elevated Decks and Balconies” description as indicated in Table A.  

 

REMAND DECISION (2022) 

 

 A remand hearing was held on June 29, 2022, on the limited issue of the 

balconies. The Hearing Officer found that the 1002 sq. ft. property properly falls under 

“Elevated Decks and Balconies” to be valued at $41.16 per sq. ft. per Table A, and 

therefore granted the owner petition. The Hearing Officer found that Table A “clearly 

distinguishes Apartment (habitable) space at $127.00 per square foot and Deck/Balcony 

(outdoor/uninhabitable) space at $41.16 per square foot.” The Hearing Officer found 

that witness testimony established that the deck/balcony area is outdoor space and 

different from apartment space since it is open to the outside, cannot be entirely closed, 

there is no heat, and it is exposed to the elements.    

 

CURRENT APPEAL 
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 In this appeal, tenants argue that the Remand Decision errs as a matter of law in 

its interpretation of what constitutes “apartment” versus “balcony” space. They argue 

that balconies are not “unenclosed,” because they have walls and a ceiling. Therefore, 

the balconies fall under the Planning Code definition of “floor area” (O.M.C. Sec. 

17.09.040), and therefore fall under the “Apartment” category for purposes of Table A. 

Appellants also contend that the owner did not meet their burden at the remand hearing 

of establishing that the balconies fall under the “Elevated Decks and Balconies” 

category. The Hearing Officer erred in stating that space must be “entirely closed” to the 

elements in order to be designated as apartment space. Since the balconies are at least 

partially enclosed, they fall within the definition of “floor space” in the planning code and 

therefore should be costed as “apartment” space as opposed to “Elevated Decks and 

Balconies.” The actual cost of renovating the balconies was $222.22 per square foot, 

which is relevant and weighs in favor of using $127 versus $41.  

 

ISSUES 

1. Is the Hearing Officer’s finding that the balcony area falls under “Elevated Decks 

and Balconies” rather than “Apartment” supported by substantial evidence?  

 

APPLICABLE LAW AND PAST BOARD DECISIONS 

 

I. Substantial Rehabilitation  

O.M.C. 8.22.030(B)(2)12: 

 

“Exemptions for Substantially Rehabilitated Buildings.  

 

a. In order to obtain an exemption based on substantial rehabilitation, 

an owner must have spent a minimum of fifty (50) percent of the 

average basic cost for new construction for a rehabilitation project.  

b. The average basic cost for new construction shall be determined 
using tables issued by the chief building inspector applicable for the 
time period when the substantial rehabilitation was completed.”  

 

O.M.C. 8.22.030(B)(3) Regulations13:  
 

                                                           
12 As of the date the original Petition was filed (2014). This section/exemption has since been removed 
from the Rent Adjustment Ordinance.  
13 As of the date the original Petition was filed (2014). This section/exemption has since been removed 
from the Regulations. 
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“Substantially rehabilitated buildings. a. In order to qualify for the 
substantial rehabilitation exemption, the rehabilitation work must be 
completed within a two (2) year period after the issuance of the building 
permit for the work unless the Owner demonstrates good cause for the 
work exceeding two (2) years. b. For the substantial rehabilitation 
exemption, the entire building must qualify for the exemption and not just 
individual units.” 
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                                                        CITY OF OAKLAND   
                                 Rent Adjustment Program 

    

MEMORANDUM 

Date:     January 7, 2023 

To:     Members of the Housing, Rent Residential & Relocation     
                                  Board (HRRRB)     
 
From:    Braz Shabrell, Deputy City Attorney 

Re:  Appeal Summary in T22-0078, Bolanos v. Wu 
                          
Appeal Hearing Date:       January 12, 2023 
 

Property Address:   114 E. 15th Street Oakland, CA 

Appellant/Owner:  Allen Wu 
 
Respondent/Tenant:  Gigi Saray Bolanos 
     

BACKGROUND 

 On May 2, 2022, Gigi Saray Bolanos ("the Petitioner") filed a Petition contesting 

a rent increase from $1,800.00 to $2,100.00, effective May 1, 2022. The Petitioner also 

alleged that the owner had decreased housing services by denying her the right to one-

for-one replacement of roommates. 

 The owner, Allen Wu ("the Owner") filed a Response contending that the rent 

increase was justified under California Civil Code section 1954.53(d) because "none of 

the original occupants permanently reside in the covered unit." The Owner also 

contended that the Petitioner's request to add a roommate was properly denied 

because the Petitioner did not send her request via USPS certified mail and because no 

potential roommate candidates submitted rental applications or proof of 

employment/income verification. 

RULING ON THE CASE 

 A hearing took place on September 20, 2022, and a decision was issued on 

October 18, 2022, granting the Petition. The Hearing Officer found that the Owner was 

not entitled to a Costa-Hawkins rent increase (under Civil Code 1954.53(d)) because 

the Petitioner was considered a tenant rather than a subtenant or assignee, and 
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increases under Civil Code 1954.53(d) are only allowed when the remaining occupant is 

a sublessee or assignee. The Petitioner paid rent directly to the Owner, was jointly and 

severally liable for the full rent amount under the original lease, signed documents 

listing her as a tenant, and resided in the unit with the Owner’s express consent and 

pursuant to the terms of the underlying lease. Therefore, the Petitioner was a tenant in 

her own right and not a subtenant or assignee of the tenants listed in the 2017 lease. 

The proposed rent increase from $1,800 to $2,100 was above CPI and therefore invalid.  

 The Hearing Officer also found that there was a decrease in housing services 

due to the Owner’s interference with the Petitioner’s right to a one-for-one roommate 

replacement. Since February 2022, the Petitioner directed two different potential 

roommates to the Owner for approval, but the Owner did not process or respond to 

either. Therefore, the Petitioner was entitled to a 50% rent decrease starting in February 

when the Petitioner first requested approval for a replacement roommate.  

GROUNDS FOR APPEAL 

 The Owner appealed, alleging that the decision is inconsistent with the Rent 

Ordinance, Rent Regulations, and/or prior decisions of the Board; the decision raises a 

new policy issue that has not been decided; the decision violates federal, state, or local 

law; the owner was denied a sufficient opportunity to respond to the petitioner’s claims; 

and “other.” 

 First, the Owner alleges that the restitution amount granted to the Petitioner 

should be reduced by two months because the hearing on the Petition was initially 

scheduled for July, but was postponed without the Owner’s consent until September. 

Had the hearing proceeded as originally scheduled, the tenant would not have 

“overpaid” for the months of August and September.  

  Second, the Owner alleges that a Costa-Hawkins rent increase is justified 

because the Petitioner is not an “original occupant,” but rather a “subsequent occupant” 

since she did not move in until 2019 and the original occupant moved into the unit in 

2015. The Owner claims that the Petitioner is a sublessee or assignee of the original 

tenant, who vacated in April 2019.  

 The owner also contends that the decrease in services award fails to account for 

the fact that the Petitioner also received an increase in services by having an additional 

bedroom.  

 

ISSUES 

1. When the Petitioner moved in to the unit in May of 2019, was she an 

assignee or subtenant of Mary Balingit, or did the Hearing Officer correctly 

find that Petitioner was a tenant in her own right?  
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➢ If Petitioner has her own tenancy, the Costa-Hawkins rent increase 

was correctly denied. If Petitioner was a subtenant or assignee of 

the previous tenant, rather than having her own tenancy with the 

Owner, the case should be remanded.  

 

2. For a decrease in housing services based on a landlord’s failure to allow one-

for-one roommate replacement, should the award for decreased services be 

offset by the tenant having access to the full unit (i.e., does not having a 

roommate count as an “increase” in services)? 

 

3. What effect, if any, does delay of a hearing date have on calculation of 

restitution for decreased services?   

 

APPLICABLE LAW AND PAST BOARD DECISIONS 

I.  Costa-Hawkins Rent Increase  
 

• Cal. Civil Code 1954.53(d)(2): 
 
“If the original occupant or occupants who took possession of the dwelling 
or unit pursuant to the rental agreement with the owner no longer 
permanently reside there, an owner may increase the rent by any amount 
allowed by this section to a lawful sublessee or assignee who did not 
reside at the dwelling or unit prior to January 1, 1996.” 
 

• Costa-Hawkins allows landlords to set the initial rental rate at the 
commencement of a new tenancy. If a new tenant moves into a unit as a 
sublessor or assignee of a former or existing tenant, the new tenant is not 
considered an “original occupant” for purposes of a Costa-Hawkins rent 
increase. If the new tenant is a tenant in their own right, the landlord is not 
entitled to a 1954.53(d) increase while the tenant remains in possession. 

 
II.  Tenant v. Assignee or Subtenant  

 

• A subtenant has only a portion of an interest in a lease; the original lessee 
retains a right of reentry at some time during the unexpired term of the 
lease. Cobb v. San Francisco Residential Rent Stabilization & Arb. Bd. 
(2002) 98 Cal. App. 4th 345, 352. 

• With assignment, there must be evidence of intent to transfer one’s own 
interest to the assignee. It is an agreement between the assignor (original 
tenant) and the assignee (new tenant).  

 
III. Decreased Housing Services 
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• A decrease in housing services is considered an increase in rent. Under 
the Rent Ordinance, “housing services” includes the right to one-for-one 
roommate replacement. OMC 8.22.020:  
 
"Housing services" means all services provided by the owner related to 
the use or occupancy of a covered unit, including, but not limited to, 
insurance, repairs, maintenance, painting, utilities, heat, water, elevator 
service, laundry facilities, janitorial service, refuse removal, furnishings, 
parking, security service, employee services, and any other benefits or 
privileges permitted the tenant by agreement, whether express or 
implied, including the right to have a specific number of occupants and 
the right to one-for-one replacement of roommates, regardless of any 
prohibition against subletting and/or assignment. 

 
 

 
 

  


	REVISED HRRRB Agenda & Packet- Full Board Special Meeting 1.12.2023.pdf
	Board Agenda 1.12.2023.pdf
	HOUSING, RESIDENTIAL RENT AND RELOCATION BOARD
	FULL BOARD SPECIAL MEETING
	January 12, 2023
	5:00 P.M.
	Meeting Will Be Conducted Via Zoom
	AGENDA

	AB 361 Resolution Renewal 1.12.2022.pdf
	OAKLAND HOUSING, RESIDENTIAL RENT AND RELOCATION BOARD (HRRRB)
	RESOLUTION NO. _______________

	Board Minutes Special Meeting 10.27.2022.pdf
	HOUSING, RESIDENTIAL RENT AND RELOCATION BOARD FULL BOARD SPECIAL MEETING

	Chron. Case Report and Case Docs_T22-0111, Williams v. Dawson.pdf
	Chron. Case Report- T22-0111, Williams v Dawson.pdf
	Tenant Petition T22-0111 2022.06.29.pdf
	Tenant Petition T22-0111 2022.08.17.pdf
	Exhibits T22-0111 2022.08.17.pdf

	Administrative Decision_T22-0111_2022.9.13.pdf
	Owner Appeal_T22-0111 2022.10.03.pdf
	Response to Appeal_T22-0111 2022.10.19.pdf

	Chron. Case Report and Case Docs_T22-0078, Bolanos v. Wu.pdf
	Chron. Case Report_T22-0078, Bolanos v. Wu.pdf
	Tenant Petition T22-0078 2022.06.02.pdf
	Owner Response T22-0078 2022.06.04.pdf
	Hearing Decision_T22-0078_2022.10.18.pdf
	Owner Appeal_T22-0078_2022.11.14.pdf

	Chron. and Case Docs_L14-0065, 525-655 Hyde Street CNML Properties, LLC.pdf
	Chron and Case Documents_L14-0065.pdf
	Owner Petition for Certificate of Exemption 2014.11.10.pdf
	Tenant Response (Johnson) 2014.12.17.pdf
	Tenant Response (Oda) 2014.12.19.pdf
	Tenant Response (McMahon) 2014.12.19.pdf
	Tenant Response (Z. Butnaru) 2014.12.22.pdf
	Tenant Response (Z. Butnaru) 2014.12.22-2.pdf
	Tenant Response2 (Z. Butnaru) 2014.12.22-2.pdf

	Tenant Response (A. Butnaru) 2014.12.22.pdf
	Tenant Response (Butnaru) 2014.12.22.pdf
	Tenant Response (Butnaru) 2014.12.22-2.pdf

	Tenant Response (Amberg) 2014.12.22.pdf
	Tenant Response (Vasilescu and Bridges) 2014.12.23.pdf
	Tenant Response (Simkin) 2014.12.22.pdf
	Tenant Response (Miller) 2014.12.22.pdf
	Tenant Response (Garcia) 2014.12.23.pdf
	Tenant Response (L. Eglin) 2015.1.13.pdf
	Tenant Response (A. Eglin) 2015.1.13.pdf
	Tenant Response 2 (A. Eglin) 2015.1.13.pdf

	Tenant Response (J. Eglin) 2015.1.13.pdf
	Tenant Response (Eglin) 2015.1.13.pdf
	Tenant Response 2 (Eglin) 2015.1.13.pdf

	Owner Appeal 2015.06.18.pdf
	Owner Appeal 2015.06.18.pdf
	Owner Appeal2 2015.06.18.pdf
	Owner Appeal3 2015.06.18.pdf

	Tenant Response Brief on Appeal_L14-0065_2016.11.17.pdf
	Appeal Decision 2017.03.07.pdf
	Order Granting Motion to Augment the Record and Granting Petition for Writ of Mandate 2018.08.23.pdf
	Request for Stay of Proceedings 2018.11.13.pdf
	Writ of Administrative Mandamus 2018.12.12.pdf
	Judgment Granting Writ of Administrative Mandamus 2018.12.12.pdf
	Notice of Entry of Judgment and Issuance of Writ 2018.12.13.pdf
	Request for Stay of Proceedings 2019.05.13.pdf
	Opposition to Request for Stay of Proceedings 2019.05.22.pdf
	Order Re Hearings 2019.06.04.pdf
	Hearing Decision 2021.10.04.pdf
	L14-0065 Letter From Attorney 10.15.21.pdf
	L14-0065 Appeal Julie E. Amberg 10.22.21.pdf
	L14-0065 Appeal McMahom Oda Appeal 10.22.21.pdf
	Response to RAP Appeal w POS SIGNED 11_23_21 L14-0065.pdf
	Tenant Amberg's Response to Owner's Response to Appeal_L14-0065_2021.12.06.pdf
	2021-12-06 Final Amberg Reply
	2015-06-18 L14-0065 Appeal by Landlord
	Rush Declaration
	Mason Declaration

	Tenants McMahon & Oda's Response to Owner's Response to Appeal_L14-0065_2021.12.06.pdf
	2021-12-06 Final McMahon-Oda Reply
	2015-06-18 L14-0065 Appeal by Landlord
	Rush Declaration
	Mason Declaration


	Tenant Appeal_Julie Amberg_L14-0065_2022.10.07.pdf
	2022-10-06 L14-0065 Amberg APPEAL
	2022-10-06 L14-0065 TENANTS EXPLANATION OF GROUNDS FOR APPEAL

	Tenant Appeal_Mari Oda_L14-0065_ 2022.10.11.pdf
	Tenant Appeal_Todd McMahon_L14-0065_2022.10.11.pdf
	good cause.pdf
	Tenant's Objection to Exhibit C.pdf
	order.pdf
	Addendum to Tenants Explanation of Grounds for Appeal_L14-0065 _2022.11.09.pdf
	2022-11-09 Addendum to tenants explanation of grounds for appeal
	2016-09-19 3921 Harrison St., Balcony of Apt

	L14-0065 Request For Judicial Notice 2022-11-28.pdf
	L14-0065 Request For Judicial Notice 2022-11-28
	Unabridged Merriam-Webster definition of unenclosed
	Webster title page
	Webster copyright page
	unenclosed in red box - unabridged Webster - print ed

	unenclosed-Webster-internet

	L14-0065 Request To Include Document in HRRRB 2023-01-12 packet.pdf
	2023-01-08 Request to add previously-filed document to packet
	L14-0065 Request For Judicial Notice 2022-11-28
	L14-0065 Request For Judicial Notice 2022-11-28
	Unabridged Merriam-Webster definition of unenclosed
	Webster title page
	Webster copyright page
	unenclosed in red box - unabridged Webster - print ed

	unenclosed-Webster-internet




	Appeal Memo- T22-0111, Williams v. Dawson.pdf
	Appeal Memo- L14-0065, Hyde v. Tenants.pdf
	Appeal Memo- T22-0078, Bolanos v. Wu.pdf



