HOUSING, RESIDENTIAL RENT AND RELOCATION BOARD
FULL BOARD SPECIAL MEETING
February 10, 2022
5:00 P.M.
Meeting Will Be Conducted Via Zoom
AGENDA
PUBLIC PARTICIPATION
The public may observe and/or participate in this meeting in many ways.
OBSERVE:
• To observe, the public may view the televised video conference by viewing KTOP
channel 10 on Xfinity (Comcast) or ATT Channel 99 and locating City of Oakland
KTOP – Channel 10
• To observe the meeting by video conference, please click on the link below:
When: Feb 10, 2022 5:00 PM Pacific Time (US and Canada)
Topic: HOUSING, RESIDENTIAL RENT AND RELOCATION BOARD FULL BOARD
MEETING- February 10, 2022
Please click the link below to join the webinar:
https://us02web.zoom.us/j/83146224681
Or One tap mobile :
US: +16699009128,,83146224681# or +13462487799,,83146224681#
Or Telephone:
Dial(for higher quality, dial a number based on your current location):
US: +1 669 900 9128 or +1 346 248 7799 or +1 253 215 8782 or +1 301 715 8592 or
+1 312 626 6799 or +1 646 558 8656
Webinar ID: 831 4622 4681
International numbers available: https://us02web.zoom.us/u/keCzK7Xa5J

COMMENT:
There are two ways to submit public comments.
• To comment by Zoom video conference, click the “Raise Your Hand” button
to request to speak when Public Comment is being taken on an eligible agenda
item at the beginning of the meeting. You will be permitted to speak during your
turn, allowed to comment, and after the allotted time, re-muted. Instructions on how
to “Raise Your Hand” are available here.
• To comment by phone, please call on one of the above listed phone numbers.
You will be prompted to “Raise Your Hand” by pressing “*9” to speak when Public
Comment is taken. You will be permitted to speak during your turn, allowed to
comment, and after the allotted time, re-muted. Please unmute yourself by
pressing “*6”.

If you have any questions, please email hearingsunit@oaklandca.gov .
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HOUSING, RESIDENTIAL RENT AND RELOCATION BOARD
SPECIAL MEETING
1. CALL TO ORDER
2. ROLL CALL
3. ELECTION OF OFFICERS
4. OPEN FORUM
5. RENEWAL: ADOPTION OF AB 361 RESOLUTION (pp. 3-5)
6. APPEALS*
a. T21-0092, Cordova et al v. Infinite Glow LLC (pp.6-71)
b. L19-0259, 901 Jefferson LLC v. Tenants (pp.72-315)
7. INFORMATION AND ANNOUNCEMENTS
8. SCHEDULING AND REPORTS
9. ADJOURNMENT
*Staff appeal summaries will be available on the Rent Adjustment Program’s website and the City Clerk’s
office at least 48 hours prior to the meeting pursuant to O.M.C. 2.20.070.B and 2.20.090
As a reminder, alternates in attendance (other than those replacing an absent board member) will
not be able to take any action, such as with regard to the consent calendar.

Accessibility: Contact us to request disability-related accommodations, American Sign
Language (ASL), Spanish, Cantonese, Mandarin, or another language interpreter at least
five (5) business days before the event. Rent Adjustment Program (RAP) staff can be
contacted via email at RAP@oaklandca.gov or via phone at (510) 238-3721. California
relay service at 711 can also be used for disability-related accommodations.
Si desea solicitar adaptaciones relacionadas con discapacidades, o para pedir un
intérprete de en Español, Cantones, Mandarín o de lenguaje de señas (ASL) por favor
envié un correo electrónico a RAP@oaklandca.gov o llame al (510) 238-3721 o 711 por lo
menos cinco días hábiles antes de la reunión.
需要殘障輔助設施, 手語, 西班牙語, 粵語或國語翻譯服務, 請在會議前五個工作天電
郵 RAP@oaklandca.gov 或致電 (510) 238-3721 或711 California relay service.
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OAKLAND HOUSING, RESIDENTIAL RENT AND
RELOCATION BOARD (HRRRB)
RESOLUTION NO. _______________

ADOPT A RESOLUTION DETERMINING THAT CONDUCTING INPERSON MEETINGS OF THE HOUSING, RESIDENTIAL RENT AND
RELOCATION BOARD (HRRRB) AND ITS COMMITTEES WOULD
PRESENT IMMINENT RISKS TO ATTENDEES’ HEALTH,
AND
ELECTING TO CONTINUE CONDUCTING MEETINGS USING
TELECONFERENCING IN ACCORDANCE WITH CALIFORNIA
GOVERNMENT CODE SECTION 54953(e), A PROVISION OF AB-361.
WHEREAS, on March 4, 2020, Governor Gavin Newsom declared a state of emergency
related to COVID-19, pursuant to Government Code Section 8625, and such declaration has not
been lifted or rescinded. See https://www.gov.ca.gov/wp-content/uploads/2020/03/3.4.20Coronavirus-SOE-Proclamation.pdf; and
WHEREAS, on March 9, 2020, the City Administrator in their capacity as the Director of
the Emergency Operations Center (EOC), issued a proclamation of local emergency due to the spread
of COVID-19 in Oakland, and on March 12, 2020, the City Council passed Resolution No. 88075
C.M.S. ratifying the proclamation of local emergency pursuant to Oakland Municipal Code (O.M.C.)
section 8.50.050(C); and
WHEREAS, City Council Resolution No. 88075 remains in full force and effect to date; and
WHEREAS, the Centers for Disease Control (CDC) recommends physical distancing of
at least six (6) feet whenever possible, avoiding crowds, and avoiding spaces that do not offer
fresh air from the outdoors, particularly for people who are not fully vaccinated or who are at
higher risk of getting very sick from COVID-19. See https://www.cdc.gov/coronavirus/2019ncov/prevent-getting-sick/prevention.html; and
WHEREAS, the CDC recommends that people who live with unvaccinated people avoid
activities that make physical distancing hard. See https://www.cdc.gov/coronavirus/2019ncov/your-health/about-covid-19/caring-for-children/families.html; and
WHEREAS, the CDC recommends that older adults limit in-person interactions as much
as possible, particularly when indoors. See https://www.cdc.gov/aging/covid19/covid19-olderadults.html; and
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WHEREAS, the CDC, the California Department of Public Health, and the Alameda
County Public Health Department all recommend that people experiencing COVID-19
symptoms stay home. See https://www.cdc.gov/coronavirus/2019-ncov/if-you-are-sick/stepswhen-sick.html; and
WHEREAS, persons without symptoms may be able to spread the COVID-19 virus. See
https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/prevention.html; and
WHEREAS, fully vaccinated persons who become infected with the COVID-19 Delta
variant can spread the virus to others. See https://www.cdc.gov/coronavirus/2019ncov/vaccines/fully-vaccinated.html; and
WHEREAS, the City’s public-meeting facilities are indoor facilities that do not ensure
circulation of fresh / outdoor air, particularly during periods of cold and/or rainy weather, and
were not designed to ensure that attendees can remain six (6) feet apart; and
WHEREAS, holding in-person meetings would encourage community members to come
to City facilities to participate in local government, and some of them would be at high risk of
getting very sick from COVID-19 and/or would live with someone who is at high risk; and
WHEREAS, in-person meetings would tempt community members who are experiencing
COVID-19 symptoms to leave their homes in order to come to City facilities and participate in
local government; and
WHEREAS, attendees would use ride-share services and/or public transit to travel to inperson meetings, thereby putting them in close and prolonged contact with additional people
outside of their households; and
WHEREAS, on October 14, 2021, December 9, 2021, and January 27, 2022, the Housing,
Residential Rent and Relocation Board (HRRRB) adopted a resolution determining that
conducting in-person meetings would present imminent risks to attendees’ health, and electing to
continue conducting meetings using teleconferencing in accordance with California Government
Code Section 54953(e), a provision of AB-361; now therefore be it:
RESOLVED: that the Housing, Residential Rent and Relocation Board (HRRRB) finds
and determines that the foregoing recitals are true and correct and hereby adopts and incorporates
them into this resolution; and be it
FURTHER RESOLVED: that, based on these determinations and consistent with federal,
state and local health guidance, the Housing, Residential Rent and Relocation Board (HRRRB)
renews its determination that conducting in-person meetings would pose imminent risks to the
health of attendees; and be it
FURTHER RESOLVED: that the Housing, Residential Rent and Relocation Board
(HRRRB) firmly believes that the community’s health and safety and the community’s right to
participate in local government, are both critically important, and is committed to balancing the
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two by continuing to use teleconferencing to conduct public meetings, in accordance with
California Government Code Section 54953(e), a provision of AB-361; and be it
FURTHER RESOLVED: that the Housing, Residential Rent and Relocation Board
(HRRRB) will renew these (or similar) findings at least every thirty (30) days in accordance with
California Government Code section 54953(e) until the state of emergency related to COVID-19
has been lifted, or the Housing, Residential Rent and Relocation Board (HRRRB) finds that inperson meetings no longer pose imminent risks to the health of attendees, whichever occurs first.
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CHRONOLOGICAL CASE REPORT

Case No.:

T21-0092

Case Name:

Cordova et al v. Infinite Glow LLC

Property Address:

2912 14th Avenue, Oakland, CA 94606

Parties:

Infinite Glow LLC (Owner)
Johnathan, Open World Properties (Manager)
Bernardino Verduzco (Tenant)
Ann Cordova (Tenant)

OWNER APPEAL:
Activity

Date

Tenant Petition filed

June 1, 2021

Property Owner Response filed

June 26, 2021

Property Owner Response filed

June 29, 2021

Property Owner follow-up submitted

July 12, 2021

Administrative Decision Mailed

August 17, 2021

Owner Appeal filed

September 2, 2021
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June 26, 2021
Infinite Glow LLC
2784 Homestead Road, #434
Santa Clara, CA 95051

Email:

infiniteglowllc@gmail.com

Subject: Property Owner Response to Tenant Petition

Dear City of Oakland RAP Office,
We are pleased to timely submit the attached Property Owner Response to Tenant Petition that
had been filed by Ann Cordova, 2912 14th Ave, Unit 208, Oakland, CA 94606, on 5/27/2021.
The attached property owner response has the following contents:

~Ci'-e..-\tc....~-

(i)
(ii)
(iii)
(iv)

This cover letter
.",_.
Completed Property Owner Response Form, four pages.,/
Attachment #B, Proof of current year RAP Fee paid, two pages./
__
Six Page- Attachment to the Property Owner Respons_>korm marked as Attachment #A. t /

(v)

Proof of service to the tenant by mail, ~J~s.

1/ ~ ·-rck.L Jb jo~

Please note, the six page attachment as in (iv) above is an integral part of the response form in
(ii) and has the following three part content:
(a) Statement of RAP regulations on pages 1 to 3, paragraphs 1 to 12;
(b) Response to issues raised in the petition on pages 3 and 4, paragraphs 1 to 8; and
(c) Details ofthe two components ofthe rent adjustment effective 06/01/21, based on CPI and
operational costs, pages 4, 5 and 6.
Further, we had provided a copy of the six page attachment to the tenant and discussed with
her on 06/24/2021, at 11.00AM, the contents (a), (b) and (c) as above, as part of our mediation efforts
with her, as she had not known this content before filing her petition.
She has responded positively to the contents of the six page attachment, as she is being made
aware of them for the first time; and has said she needs more time to digest all this information and
would come back to us for additional questions she may have.
We also apprised her of the fact she had moved in March 2007 with a rent of $695, more than
fourteen years ago. Assuming a normal inflation as reflected in CPI data of about 2.0% to 3% jyear, over
these last fourteen years, Tenant's compounded adjusted rent would be about 50% higher and would be
in the range of $1050 to $1100.
This is important to know for her, since with the current rent adjustment for which she had filed
the petition her adjusted rent is $1090.
Sincerely,
Infinite Glow LLC
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CITY OF OAKLAND

For Rent Adjustment Program date stamp.

RENT ADJUSTMENT PROGRAM

CITY OF OAKLAND

250 Frank H. Ogawa Plaza, Suite 5313
Oakland, CA 94612-0243
(510) 238-3721
CA Relay Service 711
www.oaklandca.gov/RAP

CASE NUMBER T - _ __

PROPERTY OWNER RESPONSE
TO TENANT PETITION
Please fill out this form as completely as you can. Use this form to respond to the Tenant Petition you received. By
completing this response form and submitting it in the required time for filing, you will be able to participate in the hearing. Failure to
provide the required information may result in your response being rejected or delayed. See "Important Information Regarding Filing
Your Response" on the last page of this packet for more information, including filing instructions and how to contact the Rent
Adjustment Program ("RAP") with questions. Additional information is a/so available on the RAP website. CONTACT A HOUSING
COUNSELOR TO REVIEW YOUR RESPONSE BEFORE SUBMITTING To make an appointment email RAP@oak/andca aov

Rental Unit Information

AvJL.,

'\t_ ~-

2-:1 I 2..
Street Number

2o«6'

Street Name

0

Is there more than one street address on the parcel?

Type of unit(s)
(check one):

Oakland, CA

Unit Number
Yes

~No

0
0

Single family home
Condominium
~ Apartment, room, or live-work

9 lj b D~
Zip Code

If yes, list all addresses:

Number of units on property:

lfS"

U{o~ !zo t~

Date acquired property:

.

t

Case number(s) of any relevant prior Rent Adjustment case(s):

Tenant Information

f?r Yt\'\ CoY d-0 \IO.,

Name of Tenant Petitioner(s):

Date tenant(s) moved into rental unit:

o3[6to1
)
1

ClV\.A

B..e..v fY\CIJyrJ...\ Y\.0 V..Q_vdJ.A."ZC-@

Initial rent amount: $

b OJ 5:.. () D

Is/are tenant(s)
current on rent?

~Yes

0

No

Property Owner Information
Last Name

First Name
Company/LLC/LP (if applicable):

21 g-q

Mailing address:

-

Primary Telephone:

T~tY\:.d-~ G-J...\~W

HO'W\.UJ+flaJ. RJ. :it \j3 4I ScvY\t~

Property Owner Representative

! ~ (~

Other Telephone:
(Check one):

Last Name

(3, yo ctct\~ "'-''1
I

Phone Number:

5lo 2

0

c..;;-0 D ~ lj

b

f

s ~.A.-JiJL 3 oDI

n

~11"\1/1"\1"11"\1

Email:

0

Attorney

c+1 ~oso\
O\fA t\.a.:te(Jl.-Ol.\).£Qc.@
(j.£V(fA_

I

qr·rndJ.

~ Non-attorney

0 ~1'\yJ(JJJ_

fro ,~rK ~
q ,_, 8 o b

Fi m/Organization (if any)

oo.)Rk_d ~
I'

Email:
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No Representative

F j)_Q .W"U) ''"~tJ

--:5 0 'lf\.~0..1\"·
First Name
Mailing Address:

LLC.
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GENERAL FILING REQUIREMENTS
To file a Response to a Tenant Petition, the property owner must be current on the following requirements and submit
supporting documentation of compliance. Property Owner Responses that are submitted without proof of compliance with the
below requirements will be considered incomplete and may limit your participation in the hearing.

Requirement

Documentation

!il Current Oakland business license
~Payment of Rent Adjustment Program
service fee ("RAP Fee")

Attach proof of payment of your most recent Oakland business license.

·s Q.Q.

entitled "NOTICE TO TENANTS OF
THE RESIDENTIAL RENT
ADJUSTMENT PROGRAM" ("RAP
Notice") on all tenants

•

.

"

:::f\- n 1

v~

·7::. _Jo"VV'~Nh-T .~...

Attach pro~of pay~nt of the current :;?e~ RAP Fet for the subject property.
. . ,_() 0

~ Service of the required City form

I

F~VV\-W'~.Nv'l
'

-H·a ckw.. l»>v

.

n

Attach a signed and dated copy of the first RAP Notice provided to the
petitioning tenant(s) or check the appropriate box below.

~
0

I first provided tenant(s) with the RAP Notice on (date):
I have never provided a RAP Notice.
I do not know if a RAP Notice was ever provided.

{Z

lzolzo!
Q
{

i

PROPERTY OWNER CLAIM OF EXEMPTION
If you believe that the subject property is exempt from the Rent Adjustment Ordinance (pursuant to O.M.C. § 8.22.030), check
each box below that is the claimed basis of exemption. Attach supporting documentation together with your response form. If
you do not claim any exemption, proceed to the "Response to Tenant Petition" section on the following page.

0

The unit is a single-family residence or condominium exempted by the Costa Hawkins Rental Housing Act (Civil Code
1954.50, et seq.). If claiming this exemption, you must answer the following questions. Attach a separate sheet
if necessary.
1.
2.
3.
4.
5.
6.
7.

Did the prior tenant leave after being given a notice to quit (Civil Code Section 1946)?
Did the prior tenant leave after being given a notice of rent increase (Civil Code Section 827)?
Was the prior tenant evicted for cause?
At the time the prior tenant vacated were there any outstanding violations of building housing, fire or safety codes in
the unit or building?
Is the unit separately alienable, meaning it can be sold separately from any other unit on the parcel?
Did the petitioning tenant have roommates when he/she moved in?
If the unit is a condominium, did you purchase it? If so: 1) From whom? 2) Did you purchase the entire building?

0

The rent for the unit is controlled, regulated, or subsidized by a governmental unit, agency, or authority other than the City
of Oakland Rent Adjustment Ordinance. (Attach documentation.)

0

The unit was newly constructed and issued a Certificate of Occupancy on or after January 1, 1983. (Attach copy of
Certificate of Occupancy.)

0

The unit is located in a motel, hotel, or rooming/boarding house, which the tenant petitioner has occupied for less than 30
days.

0

The unit is in a building that was previously issued a certificate of exemption from RAP based on substantial rehabilitation.
(Attach copy of Certificate of Exemption.)

0

The unit is an accommodation in a hospital, convent, monastery, extended care facility, convalescent home, non-profit
home for the aged, or dormitory owned and operated by an educational institution. (Attach documentation.)

Page 2 of 4
Property Owner Response to Tenant Petition
~

t:"/ .....

11"'""'1

000015

RESPONSE TO TENANT PETITION
Use the chart(s) below to respond to the grounds stated in the Tenant Petition. Enter your position on each claim in the
appropriate section(s) below. You may attach any documents, photographs, or other tangible evidence that support your
position together with your response form. If you need more space, attach additional copies of this page or state your response
in a separate sheet attached to this form.

Unlawful Rent lncrease(s)

A.

Complete this section if any of the grounds for the Tenant Petition fall under Category A on the Tenant Petition.

List all rent increases given within the past five years, starting with the most recent increase.
Date tenant
given notice of
rent increase:

Date rent
increase went
into effect:

(mm/dd/yy)

(mm/dd/yy)

Amount of increase:

FROM

TO

Did you provide a
RAP Notice with the
notice of rent
increase?
YES

Reason for increase
(CPI, banking, or
other):

NO

If the Tenant Petition is based on either of the following grounds, state your response in the space below or in a
separate sheet attached to this form.
Owner Response

Tenant Petition Grounds

(A2)

Tenant did not receive proper notice, was not
properly served, and/or was not provided with
the required RAP form with rent increase(s).

(A3)

A government agency has cited the unit for
serious health, safety, fire, or building code
violations.

Decreased Housing Services

B.

Complete this section if any of the grounds for the Tenant Petition fall under Category Bon the Tenant Petition.
Owner Response

Tenant Petition Grounds

(81)

The owner is providing tenant(s) with fewer
housing services and/or charging for services
originally paid for by the owner.

(82)

Tenant(s) is/are being unlawfully charged for
utilities.

Other

C.

Complete this section if any of the grounds for the Tenant Petition fall under Category Con the Tenant Petition.
Owner Response

Tenant Petition Grounds

(C1)

Rent was not reduced after a prior rent increase
period for capital improvements.

(C2)

Owner exemption based on fraud or mistake.

(C3)

Tenant's initial rent amount was unlawful
because owner was not permitted to set initial
rent without limitation (O.M.C. § 8.22.080 (C)).
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OWNER VERIFICATION
(Required)
!/We declare under penalty of perjury pursuant to the laws of the State of California that everything //we said in
this response is true and that all of the documents attached to the response are true copies of the originals.

~f\,\.\Cyv,r.l~ Q/tf---i~

Property Owner 1 Signature

~G ~/.lr-

<hY ·L '"~.\J-.(1_ G.P~nJ' LLc
·

s\;na\t}"J 7o"1<' I!'{!'h~~ ~~~"'-') 'LLc.-

Property Owner 2 Signa re

'-' 0 J2
'-b·
n~
I

Date

("'3612-&

Date

:

J·-·

,L_~

1

Jzl
-

CONSENT TO ELECTRONIC SERVICE
(Highly Recommended)
Check the box below if you agree to have RAP staff send you documents related to your case electronically. If you
agree to electronic service, the RAP may send certain documents only electronically and not by first class mail.

~1/We consent to receiving
'

notices and documents in this matter from the RAP electronically at the email
address(es) provided in this response.

MEDIATION PROGRAM
Mediation is an optional process offered by RAP to assist parties in settling the issues related to their Rent Adjustment
case as an alternative to the formal hearing process. A trained third party will work with the parties prior to the hearing
to see if a mutual agreement can be reached. If a settlement is reached, the parties will sign a binding agreement and
there will not be a formal hearing. If no settlement is reached, the case will go to a formal hearing with a Rent
Adjustment Hearing Officer, who will then issue a hearing decision.
Mediation will only be scheduled if both parties agree to mediate. Sign below if you agree to mediation in your case.

I agree to have the case mediated by a Rent Adjustment Program staff mediator.

J\1~2\..vt::_MI\rA-A g V'c& J___J

Property Owner Signature

r

Date

o6/.Uf2)
-

INTERPRETATION SERVICES
If English is not your primary language, you have the right to an interpreter in your primary language/dialect at the Rent
Adjustment hearing and mediation session. You can request an interpreter by completing this section.

0

I request an interpreter fluent in the following
language at my Rent Adjustment proceeding:

0
0
0
0

Spanish (Espar'iol)
Cantonese (~*~!§')
Mandarin (~Jffl.i%)
Other:

-END OF RESPONSE-
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CITY 0 F 0 AKLAND
RENT ADJUSTMENT PROGRAM

CITY OF OAKLAND

For Rent Adjustment Program date stamp.

250 Frank H. Ogawa Plaza, Suite 5313
Oakland, CA 94612-0243
(510) 238-3721
CA Relay Service 711
www.oaklandca.gov/RAP

PROOF OF SERVICE
NOTE: YOU ARE REQUIRED TO SERVE A COPY OF YOUR RESPONSE (PLUS ANY
ATTACHMENTS) ON THE TENANT(S) PRIOR TO FILING YOUR RESPONSE WITH RAP.
1)

Use this PROOF OF SERVICE form to indicate the date and manner of service and the person(s) served.

Note: Email is not a form of allowable service on a party of a petition or response pursuant to the Ordinance.
Provide a completed copy of this PROOF OF SERVICE form to the person(s) being served together with the
documents being served.
4) File a completed copy of this PROOF OF SERVICE form with RAP together with your Response. Your
Response will not be considered complete until this form has been filed indicating that service has occurred.

2)
3)

On the following date: 6 f.~

I 2..1.:. I 2-}

I served a copy of (check all that apply):

~ROPERTY OWNER RESPONSE TO TENANT PETITION

.J;rf-.

plus
attached pages
(number of pages attached to Response not counting the Response form or PROOF OF
SERVICE)

~Other:

fx-bc.·f= d)

SJV\.\f\H>

by the following means (check one):

~l)nited States Mail. I enclosed the document(s) in a sealed envelope or package addressed to the
person(s) listed below and at the address(es) below and deposited the sealed envelope with the
United States Postal Service, with the postage fully prepaid.

0

Personal Service. I personally delivered the document(s) to the person(s) at the address(es)
listed below or I left the document(s) at the address(es) with some person not younger than 18
years of age.

PERSON(S) SERVED·
Name
Address
City, State, Zip

l~ "1"-"'-- C 0 '\ICl.v\/'0'2-Cf_ i 2.- '\~ ·&- fnrJJ..

oo.h9~~

ef-t q 1.-f 60 -t::-

Name

,r!J ~CV(JJ.~ 11'€}

Address

~Oj_lJ_

City, State, Zip

'\.t_

·4t 2b~-

l

\)'IV{c)J.AZ 0-f>:J

~ 1\v~

b ~rJ--0\/\.J,

-# 2-o~
1

'-A q 4 to 6
I
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I declare under penalty of perjury under the laws of the State of California that the foregoing is true and
correct.

PRINTED NAME

o6J:z6j2)
SIGNATURE

DATE SIGNED
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Proof of Service
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Property Owner RESPONSE to CITY OF OAKLAND PETITION
Petition filed by Tenant Ann Cordova dated 05/27/2021
The Response is timely filed within 35 days
And has been served on the Tenant on 6/15/2021

June 15, 2021
Dear Tenant and Rent Mediation Board,

Before we, Infinite Glow LLC, residential income property owner, and property manager
Openworld Properties, formally respond to the Tenant Petition filed by Ann Cordova, of 2912,

14th Ave, Unit 208, and issues raised therein, in the petition dated 5/27/2021, filed with the
Oakland Rent Adjustment Program (RAP) and the rent mediation board, we state our
understanding of the basic regulations of the City of Oakland for the RAP, which we deem to be
eminently fair and equitable to address the needs of both the tenants and the residential
income property owners as follows:
1. Residential income property owners can raise rents each year by a maximum of 10%.
There is a provision of banking, where, if the rent is not adjusted in a year then rent
adjustments are banked to be used in subsequent years. Thus, the rent rise in a given year
includes the rent rise for that year plus what may have been banked in prior years and that may
result in rent adjustment of more than 10%.
2. The rent adjustment each year is comprised of two different components: one is the
CPI (Consumer Price Index) of the Alameda San Francisco counties and the second is the
increase in operational costs of the property owner. These two components are added to
comprise the rent adjustment in a given year. https://www.oaklandca.gov/resources/learnmore-about-allowable-rent-increases

1
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3. A rent adjustment notice is required to be served with a standard RAP notice to
apprise the tenant of their rights to petition the rent adjustment with the rent mediation
board. The RAP notice is publicly available on the city website to the tenant as well as the
property owner. https://cao-94612.s3.amazonaws.com/documents/NOTICE-TO-TENANTS-RAPNotice-Rev.-2-21-20.pdf
4. The Rent Adjustment Program exists to serve the interests of both the residential
income property owner and the tenant and is a vehicle to mediate rent adjustment issues
between the tenant and the residential income property owner.
5. In order to fund the RAP's operations, limited to rent mediation activities, the City of
Oakland has charged a fee of $34 per unit per year and subsequently increased that fee as
discussed later herein.
6. Since the RAP benefits both the tenant and the residential income property owner,
while the owner pays the fee directly to the city, the owner is able to recover half of that fee
from the tenant.
7. A city or municipality may choose to provide a service to the property owners such as
the RAP; however the city cannot charge a fee for that service that is not rationally related to
the cost to the city of providing that service.
8. This basic principal, as above, is enshrined in the state as well as the federal
constitution to prevent a city to raise taxes on its citizens and property owners disguised as
service fees, as tax increases are governed by a different set of regulations.
9. The raising of RAP fees from $34 per unit to $101 per unit in 2020, an increase of
300% in one year, appears on the face as unjustified, unless the City of Oakland can show that
this increase of 300% is rationally related to the cost of providing the RAP service to the tenants
and the residential property owners in year 2020. Tenant is encouraged to contact the city
council to discuss this unjustified RAP fee increase.

2
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10. Under the RAP guidelines, residential property owners may collect half of the RAP
fee from the tenant; therefore, RAP has made that collection of half of the RAP fee from the
tenant conditional on the residential property owner having paid the RAP fee to the RAP office.
11. The property owner had already timely paid the RAP fee for year 2021, as well as
prior years and the property owner is justified in levying and collecting half of the RAP fee from
the tenant.
12. Please note, there is no connection or nexus between collecting half of the RAP fee
from the tenant under paragraph 10, with the city business tax. City business tax is not
applicable to residential income properties.
Now addressing petition issues raised in the petition dated 5/27/2021 by Ann Cordova:

1. The tenant has included in her petition her entire tenancy history since year 2007 when
she had first become tenant. We are property owners since only November 2018. Hence
any prior history is not relevant to this petition.

2.

Further, the petition has to be timely filed by the tenant within 90 days of the rent
adjustment notice. (https://cao-94612.s3.amazonaws.com/documents/TenantPetition-Form-5.21.2021.pdf).

3. Therefore this petition cannot cover the rent adjustment effective March 1, 2020 and
served on December 20, 2019 for year 2020, even if has also been included in the
tenant's petition.

4.

Please also note, in the rent adjustment notice effective on March 1, 2020, the property
owner had complied with all regulations and was detailed in every aspect in delineating
the basis for the rent adjustment.

3
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5. Since the tenant did not timely file in 90 days a petition contesting that adjustment
effective March 1, 2020, the tenant cannot make that rent adjustment in March 2020, a
part of this petition.

6. Further, the tenant had not been paying the adjusted rent $1020.65 effective March 1,
2020; however the property owner could not enforce the collection of that adjusted
rent as a result of the COVID pandemic regulations.

7. After the COVID-created eviction moratorium is over on June 30, 2021, the property
owner intends to recover that past owed rent. Since the tenant is a long term tenant
since year 2007, which is before we became property owners in late 2018, we prefer to
work with the tenant in this regard to accommodate her specific income situation.

8. The rent adjustment notice served on May 1, 2021 to be effective June 1, 2021, was for
6.4% and comprised two components of, (i) 3.8% per the CPI as permitted by the city,
and (ii) plus an additional 2.6% to cover some of our increased operational costs as
detailed herein.
Basis of 6.4% Rent Adjustment effective June 1, 2021
CPI component:

The last rent adjustment was served on December 20, 2019, to be effective March 1,
2020. Therefore the period over which the CPI for the rent adjustment effective June 1, 2021,
covers, is the period from March 2020 to April 2021.
The CPI for this period from Table A below is 3.8%

4
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CPI adjustment= $1020.65 x 3.8% = $38.78
Operational Cost component:

Increase in Utility costs:
1. The city is charging the property owner $283.50 based on a per unit fee of $15.75 as
a recycling fee. We are passing this fee to the tenant as a monthly fee of $15.75.

Note: This fee is not rationally related to any recycling service the property needs.
Based on Oakland regulation this fee is levied per dwelling, irrespective of the size of
dwelling unit as a five bedroom home versus our studio units which do not need this
recycling fee. The tenant is encouraged to raise the issue of excess recycling fee to
their council member.

2. The city is charging the property owner $543.66 trash collection fee, based on 20
gallons of trash per unit for 18 units. We are passing the excess of this fee to the
tenant prorated ($543.66/18- $30.20. and passing half= $15.10 as a monthly fee of
$15.10.
Note: This fee is not rationally related to any trash service the property needs, because,
based on Oakland regulation this fee is levied per dwelling, irrespective of the size of
5
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dwelling unit as a five bedroom home versus our studio units which do not need 20
gallon trash service per week. The tenant is encouraged to raise this issue of excess
trash fee to their council member.
Increase in General Operational costs:
Operational costs increased substantially during this period due to dealing with the
COVID pandemic, which caused severe economic dislocation affecting our tenants and
the property owner's ability to rent vacant units and collect rent, with uncollected rents
exceeding over $75,000. We have not included this general operational cost component
in the rent adjustment below.
Operational Cost component for Utility:= $15.75 + $15.10 = $30.85

= ($30.85/$1020.65)x100 = 3.0%
Total Rent Adjustment
CPI adjustment= $1020.65 x 3.8% = $38.78
Operational Cost component: = $30.85

For the Tenant
Total rent adjustment= $38.78+ $30.85

=$69.63 ={$69.63/1020.65}x100 =6.8% is both

fair and reasonable as has been detailed above per the RAP guidelines. Applying the rent
adjustment of 6.8% results in a new rent of $1090, effective June Pt, 2021.
Rent Mediation Board:

Property Owner requests that in view of detailed data as has been provided above, this
petition be dismissed or the tenant be asked to withdraw the petition as applicable.

6
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FAX
PROOF OF SERVICE:
I certify under penalty of perjury that this communication (three pages) was
electronically transmitted via FASCIMILE to RAP Office at Fax Number: 510 238 6181 on July 12,
2021.
Signed: /Tara Singhal/

Dated: July 12, 2021

July 12, 2021
Rent Adjustment Program
City of Oakland
250 Frank Ogawa Plaza, Suite 5313,
Oakland, CA 94612

Tel: 510 238 3721;

Fax: 510 238 6181

REF: Case Number: T21-0092; Cordova et al. v. Infinite Glow LLC
Infinite Glow LLC
2784 Homestead Road, #434,
Santa Clara, CA 95051
Email: infiniteglowllc@gmail.com
Subject: Property Owner Response to RAP Office letter dated June 17, 2021
Dear City of Oakland RAP Office,
The property owner response that was US mailed on 06/26/2021 with a proof of service,
in response to Petition dated 05/27/2021, served on the property manager, complied with RAP
guidelines for the Property Owner Response.
We studied the petition and filed a response on June 26, 2021; we had by that time had
not received your service of the petition dated June 17, 2021 to us. Therefore the property
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owner response that was filed on June 26, 2021, did not identify the response by the Case
Number.
Please record that response filed 06/26/2021, as having been duly and timely filed in
response to your communication dated June 17, 2021 to us. The response property owner had
filed 06/26/2021 was attached with a cover letter; we have attached that cover letter here to
this letter as well.
In the response we had filed, we had requested by check mark and signature, hearing by
an officer. We request the hearing officer to read the detailed six page response therein in the
property owner response that had addressed petition issues related to the size of the rent
adjustment. Please let us know any issues not covered or responded to.
Based on hearing officer review, we request that the petition be asked to be withdrawn
by the tenant as applicable without a hearing because we believe we have adequately
addressed the issues therein.
If hearing is needed, we request the hearing be conducted remotely. We also request
communication via email as noted earlier. Email: infiniteglowllc@gmail.com

Sincerely,
Infinite Glow LLC

Attachment: Cover Letter for the Property Owner response filed 06/26/2021
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June 26, 2021
Infinite Glow LLC
2784 Homestead Road, #434
Santa Clara, CA 95051
Email: infiniteglowllc@gmail.com
Subject: Property Owner Response to Tenant Petition
Dear City of Oakland RAP Office,
We are pleased to timely submit the attached Property Owner Response to Tenant Petition that
had been filed by Ann Cordova, 2912 14th Ave, Unit 208, Oakland, CA 94606, on 5/27/2021.
The attached property owner response has the following contents:
(i)
(ii)
(iii)
(iv)
(v)

This cover letter
Completed Property Owner Response Form, four pages.
Attachment #B, Proof of current year RAP Fee paid, two pages.
Six Page - Attachment to the Property Owner Response Form marked as Attachment #A.
Proof of service to the tenant by mail, two pages.

Please note, the six page attachment as in (iv) above is an integral part of the response form in
(ii) and has the following three part content:
(a) Statement of RAP regulations on pages 1 to 3, paragraphs 1 to 12;
(b) Response to issues raised in the petition on pages 3 and 4, paragraphs 1 to 8; and
(c) Details of the two components of the rent adjustment effective 06/01/21, based on CPI and
operational costs, pages 4, 5 and 6.
Further, we had provided a copy of the six page attachment to the tenant and discussed with
her on 06/24/2021, at 11.00AM, the contents (a), (b) and (c) as above, as part of our mediation efforts
with her, as she had not known this content before filing her petition.
She has responded positively to the contents of the six page attachment, as she is being made
aware of them for the first time; and has said she needs more time to digest all this information and
would come back to us for additional questions she may have.
We also apprised her of the fact she had moved in March 2007 with a rent of $695, more than
fourteen years ago. Assuming a normal inflation as reflected in CPI data of about 2.0% to 3% /year, over
these last fourteen years, Tenant’s compounded adjusted rent would be about 50% higher and would be
in the range of $1050 to $1100.
This is important to know for her, since with the current rent adjustment for which she had filed
the petition her adjusted rent is $1090.
Sincerely,
Infinite Glow LLC
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CITY OF OAKLAND

ADMINISTRATIVE DECISION
CASE NUMBER

T21-0092

CASE NAME:

Cordova v. Infinite Glow, LLC

PROPERTY ADDRESS:

2912 14th Avenue, Unit 208
Oakland, CA

PARTIES:

Ann Cordova, Tenant
Infinite Glow, LLC, Owner

SUMMARY OF DECISION
The Tenant’s petition is granted.

INTRODUCTION
Reason for Administrative decision: An Administrative Decision is a decision
issued without a hearing. The purpose of a hearing is to allow the parties to
present testimony and other evidence to allow resolution of disputes of material
fact. However, in this case, sufficient uncontested facts have been presented to
issue a decision without a hearing, and there are no material facts in dispute.
Therefore, an administrative decision, without a hearing, is being issued.

BACKGROUND
On June 1, 2021, the Tenant filed a petition. The petition contested a rent increase
received on December 20, 2019, effective March 1, 2020, and a rent increase
received on April 28, 2021, effective June 1, 2021, on the following grounds: that
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the rent increase exceeds the allowable amount, and that the rent increase is
unlawful because the tenant was not given proper notice, was not properly served,
and/or was not provided with the required RAP Notice (Notice to Tenants of the
Residential Rent Adjustment Program.
The Owner filed a Property Owner Response indicating that the Tenant was first
served the RAP Notice on December 20, 2019, and claiming that Increased
Housing Service Costs justified the rent increase.

RATIONALE FOR ADMINISTRATIVE DECISION
2020 Rent Increase
The Rent Adjustment Ordinance requires an owner to serve a RAP Notice at the
start of a tenancy1 and together with any notice of rent increase or change in any
term of the tenancy.2 An owner may cure the failure to give notice at the start of
the tenancy. However, a notice of rent increase is not valid if the effective date of
the increase is less than six months after a tenant first receives the required RAP
notice.3
The Tenant’s petition states that she moved into the unit on March 6, 2007, and
that she doesn’t remember if she ever received the RAP Notice and that she did not
receive the RAP Notice together with the 2020 or 2021 notice of rent increase
being contested. The Owner’s Response stated that they acquired the building in
2018 and first provided the RAP Notice in December 2019. Therefore, the
Owner’s increase of the rent before June 20, 2020, was invalid.
2021 Rent Increase
On March 9, 2020, the Oakland City Administrator issued a proclamation of Local
Emergency, which was ratified by the Oakland City Council on March 12, 2020,
due to the Novel Coronavirus Covid-19 pandemic. On March 27, 2020, the
Oakland City Council adopted an Ordinance imposing a rent increase moratorium
during the Local Emergency.” The Ordinance states explicitly, “For rental units
regulated by Oakland Municipal Code 8.22.010 et seq, any notice of rent increase
in excess of the CPI Rent Adjustment, as defined in Oakland Municipal Code

1

O.M.C. Section 8.22.060(A)
O.M.C. Section 8.22.070(H)(1)(A)
3
O.M.C. Section 8.22.060(C)
2
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Section 8.22.020, shall be void and unenforceable if the notice is served or has an
effective date during the Local Emergency.”4
The Owner’s Response indicates that the Notice of Rent Increase, effective June 1,
2021, indicated the rent was increased from $1,022.65 to $1,088.00. It is
uncontested that the rent increase at issue of $65.35 exceeds the applicable CPI
Rent Adjustment of 2.7%, or $27.61. Further, the rent increase has an effective
date of June 1, 2021, which falls during the Local Emergency. Therefore, the rent
increase is void and unenforceable as a matter of law.
Moreover, the Ordinance requires that an Owner must first petition the Rent
Program and receive approval for the Rent Increases before the Rent Increases can
be imposed on grounds other than the CPI or Banking, such as Increased Housing
Services Costs. The Owner herein has filed no such petition.
Based on the foregoing, the Tenant’s petition is granted. The rent increase
effective March 1, 2020, is invalid. The rent increase effective June 1, 2021, is
invalid. The Tenant’s legal rent remains $881.83, and the Owner shall refund the
Tenant any amount overpaid in rent since June 1, 2020.
//
//
//
//
//
//

4

Ordinance No. 13589 C.M.S.

3|Page
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ORDER
1.

Petition T21-0092 is granted.

2.

The Hearing scheduled for August 25, 2021, is canceled.

Right to Appeal: This decision is the final decision of the Rent Adjustment
Program Staff. Either party may appeal this decision by filing a properly
completed appeal using the form provided by the Rent Adjustment Program. The
appeal must be received within fifteen (15) calendar days after service of the
decision. The date of service is shown on the attached Proof of Service. If the
Rent Adjustment Office is closed on the last day to file, the appeal may be filed on
the next business day.

Dated: August 13, 2021

Élan Consuella Lambert
Hearing Officer
Rent Adjustment Program

4|Page
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PROOF OF SERVICE
Case Number T21-0092
I am a resident of the State of California at least eighteen years of age. I am not a party to the Residential Rent
Adjustment Program case listed above. I am employed in Alameda County, California. My business address is
250 Frank H. Ogawa Plaza, Suite 5313, 5th Floor, Oakland, California 94612.
Today, I served the attached documents listed below by placing a true copy in a City of Oakland mail
collection receptacle for mailing on the below date at 250 Frank H. Ogawa Plaza, Suite 5313, 5th Floor,
Oakland, California, addressed to:
Documents Included
Administrative Decision
Manager
Jonathan, Open World Properties
1111 Broadway Suite 300
Oakland, CA 94612
Owner
Infinite Glow LLC
2784 Homested Road Suite 434
Santa Clara, CA 94607
Tenant
Ann Cordova
2912 14th Avenue Unit 208
Oakland, CA 94606
Tenant
Bernardino Verduzco
2912 14th Avenue Unit 208
Oakland, CA 94606
I am readily familiar with the City of Oakland’s practice of collection and processing correspondence for
mailing. Under that practice an envelope placed in the mail collection receptacle described above would be
deposited in the United States mail with the U.S. Postal Service on that same day with first class postage
thereon fully prepaid in the ordinary course of business.
I declare under penalty of perjury under the laws of the State of California that the above is true and correct.
Executed on August 17, 2021 in Oakland, CA.

______________________________

Brittni Lothlen
Oakland Rent Adjustment Program
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CITY OF OAKLAND
RENT ADJUSTMENT PROGRAM

CITY OF OAKLAND

Fordatestamp.

250 Frank Ogawa Plaza, Suite 5313
Oakland, CA 94612
(510) 238-3721
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Please select your ground(s) for appeal from the list below. As part of the appeal, an explanation must
be provided responding to each ground for which you are appealing. Each ground for appeal listed
below includes directions as to what should be included in the explanation.
1) There are math/clerical errors that require the Hearing Decision to be updated. (Please clearly
explain the math/clerical errors.)

2) Appealing the decision for one of the grounds below (required):
a)

'¢.The decision is inconsistent with OMC Chapter 8.22, Rent Board Regulations or prior decisions
of the Board. (In your explanation, you must identifY the Ordinance section, regulation or prior Board
decision(s) and describe how the description is inconsistent.).

b)

D The decision is inconsistent with decisions issued by other Hearing Officers. (In your explanation,
you must identifY the prior inconsistent decision and explain how the decision is inconsistent.)

c)

ijLThe decision raises a new policy issue that has not been decided by the Board. (In your explanation,
you must provide a detailed statement of the issue and why the issue should be decided in your favor.).

d)

~The decision violates federal, state or local law. (In your explanation, you must provide a detailed
statement as to what law is violated.)

e)

~The decision is not supported by substantial evidence. (In your explanation, you must explain why
the decision is not supported by substantial evidence found in the case record.)
1

For more information phone (510) 238-3721.
Rev. 6/18/2018
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f)

g)

D I was denied a sufficient opportunity to present my claim or respond to the petitioner's claim. (In
your explanation, you must describe how you were denied the chance to defend your claims and what
evidence you would have presented. Note that a hearing is not required in every case. Staff may issue a
decision without a hearing if sufficient facts to make the decision are not in dispute.)

~he decision denies the Owner a fair return on my investment. (You may appeal on this ground only
when your underlying petition was based on a fair return claim. You must specifically state why you have been
denied a fair return and attach the calculations supporting your claim.)

h)

D Other. (In your explanation, you must attach a detailed explanation ofyour grounds for appeal.)

Submissions to the Board must not exceed 25 pages from each party, and they must be received by the Rent
Adjustment Program with a proof of service on opposing party within 15 days of filing the appeal. Only the first
25 pages of submissions from each party will be considered by the Board, subject to Regulations 8.22.010(A)(5).
Please number attached pages consecutively. Number ofpages attached:

Ib

• You must serve a copy of your appeal on the opposing parties or your appeal may be dismissed. •
I declare under penalty of perjury under the laws of the State of California that on
q ( 2.. Ju 2- \ , 20--~-.1.
I placed a copy of this form, and all attached pages, in the United States mail or deposited it with a commercial
carrier, using a service at least as expeditious as first class mail, with all postage or charges fully prepaid,
addressed to each opposing party as follows:
Name
Address

CiD:= State Zin

Name
Address

Ci!l:= State Zin
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SIGNATURE of APPELLANT or DESIGNATED REPRESENTATIVE
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For more information phone (510) 238-3721.
Rev. 6/1812018
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Case # T21-0092; Cordova v. Infinite Glow LLC
Appeal From Administrative Decision postmarked Dated August 17, 2021

Dear RAP Hearing Board,
The RAP Hearing Officer Administrative Decision made multiple errors in rendering the
decision dated August 17, 2021 in Case Number T21-0092; Cordova v. Infinite Glow LLC.
These errors are both legal errors in not having followed RAP ordinance as well as
factual errors in having ignored facts before the officer. These errors are identified below and
require a reversal of the decision.

Grounds of Appeal 2A: The decision is inconsistent with OMC Chapter 8.22, Rent Board
Regulation.

Part I: Rent Adjustment Notice for Rent adjustment effective March 01, 2020
RAP decision error #1
Facts and the Law:
Ordinance requires serving on the tenant a RAP notice to apprise them of their petition
rights. Tenant is a long term resident of Oakland for over a decade in our building and due to
the fact of that long term tenancy is well familiar with her right to petition.
If there is no proof of RAP notice service, as alleged, that can be provided, the exclusive
remedy for the tenant provided by the ordinance for the tenant is to have four months to file
the petition instead of three months.
The tenant did not file their petition in four months and in fact filed more than a year
later and for this reason, alone her petition should have been dismissed.
Discussion:
The tenant and property owner, at the tenant’s request, discussed the justification of
the rent adjustment in detail after the RAP Notice was served on December 20, 2019.
See Attachment A: RAP Notice effective March 01, 2020.
Hence based on that satisfaction the tenant did not choose file their petition in four
months. Tenant, in fact filed petition more than a year later and for this reason alone, her
petition should have been dismissed. However, the hearing officer did not dismiss the petition
1|Page
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Case # T21-0092; Cordova v. Infinite Glow LLC
Appeal From Administrative Decision postmarked Dated August 17, 2021

for this reason. Therefore, it was an egregious error by the Administrative Officer to have
granted the petition.
Conclusion:
RAP ordinance explicitly requires that RAP be neutral, fair and impartial in its decisionmaking to allow the property owner a fair and reasonable return on his/her property
investment.
Thus RAP breached its duty and obligation to be a neutral and fair decision- maker.
Therefore, to have granted the petition is an egregious error.
If the property owner were to seek a judicial review of this decision, it would be held
against the RAP as a clear violation and abuse of their authority.

RAP decision error #2
Facts and the Law
RAP ordinance requires that a written rent adjustment notice be comprised of three
elements, (i) a CPI, (ii) banking of prior CPIs and (iii) increase in operational costs.
The notice served complied with these requirements and was detailed identifying each
of these elements. See Attachment A: RAP Notice effective March 01, 2020.
First, the hearing officer decision noted that since the property owner had not filed a
prior petition for the rent increase, the entire rent adjustment was disallowed.
Second, even if a landlord petition for operational cost increase was not filed in advance
with RAP, the operational cost increase was entirely due to county imposed taxes as had been
detailed in the notice and no prior petition needed be filed for seeking approval for such
operational cost increase.
Discussion:
The notice had complied with all requirements and hence there was no reason to have
disallowed the entire rent increase comprising the three components of, (i) a CPI, (ii) banking of
prior CPIs and (iii) increase in operational costs.

2|Page
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Case # T21-0092; Cordova v. Infinite Glow LLC
Appeal From Administrative Decision postmarked Dated August 17, 2021

RAP ordinance explicitly requires that RAP be neutral, fair and impartial in its decision
making to allow the property owner a fair and reasonable return on his/her property.
Therefore, for the officer to have granted the petition is an egregious error.

Conclusion:
RAP breached its duty and obligation to be a neutral, impartial and fair decision maker.
If the property owner were to seek a judicial review of this decision, it would be held
against the RAP as a clear violation and abuse of their authority.

RAP decision error #3
Facts and the Law
Ordinance expressly grants the property owner the right to collect half of $101 RAP fee
per unit from the tenant.
The decision by the Hearing Officer to disallow the property owner’s right to collect half
of the RAP fee was made in error.
Discussion:
RAP ordinance explicitly requires that RAP be neutral, fair and impartial in its decision
making to allow the property owner a fair and reasonable return on his/her property.
Therefore, to have granted tenant’s petition by the hearing officer is an egregious error. Thus
RAP breached its duty and obligation to be a neutral, impartial and fair decision maker.
Conclusion:
If the property owner were to seek a judicial review of this decision, it would be held
against the RAP as a clear violation and abuse of their authority.

3|Page
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Case # T21-0092; Cordova v. Infinite Glow LLC
Appeal From Administrative Decision postmarked Dated August 17, 2021

Part II: Rent Adjustment Notice for Rent adjustment effective June 1, 2021
RAP decision error #1
Law and the Facts:
Ordinance requires serving on the tenant a RAP notice to apprise them of their petition
rights. Tenant is a long term resident of Oakland for over a decade in our building and due to
the fact of that long term tenancy is well familiar with her right to petition.
If there is no proof of RAP notice service, as alleged, that can be provided, the exclusive
remedy for the tenant provided by the ordinance for the tenant is to have four months to file
the petition instead of three months.
The tenant used her right to file a timely petition in three months and hence lack of
proof of RAP notice service by the property owner was immaterial to the rights of the tenant.
Disallowing the entire rent increase by the Hearing Officer was an egregious error.
Discussion:
The tenant and property owner, at the tenant’s request, discussed the justification of
the rent adjustment in detail after the RAP Notice was served with a supplement.
See Attachment B: RAP Notice effective June 01, 2021.
However, the hearing officer did not dismiss the petition. Therefore, it was an egregious
error by the Administrative Officer to have granted the petition.
RAP ordinance explicitly requires that RAP be neutral, fair and impartial in its decision
making to allow the property owner a fair and reasonable return on his/her property.
Therefore, to have nullified the entire rent adjustment notice is an egregious error.
Thus RAP breached its duty and obligation to be a neutral, impartial and fair decision
maker. Therefore, to have nullified the entire rent adjustment notice is an egregious error.
Conclusion:
RAP ordinance explicitly requires that RAP be neutral, fair and impartial in its decisionmaking to allow the property owner a fair and reasonable return on his/her property
investment.
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Thus RAP breached its duty and obligation to be a neutral and fair decision- maker.
Therefore, to have granted the petition is an egregious error.
If the property owner were to seek a judicial review of this decision, it would be held
against the RAP as a clear violation and abuse of their authority.

RAP decision error #2
Facts and the Law
RAP ordinance requires that a written rent adjustment notice be comprised of three
elements, (i) a CPI, (ii) banking of prior CPIs and (iii) increase in operational costs.
The notice served complied with these requirements and was detailed identifying each
of these elements. See Attachment B: RAP Notice effective June 01, 2021.
First, the hearing officer decision noted that since the property owner had not filed a
prior petition for the rent increase, the entire rent adjustment was disallowed.
Second, even if a property owner petition for operational cost increase was not filed in
advance with RAP, the operational cost increase was entirely due to city imposed utility costs as
had been detailed in the notice and no prior petition needed be filed for seeking approval for
such operational cost increase.
Discussion:
The notice had complied with all requirements and hence there was no reason to have
disallowed the entire rent increase comprising the three components of, (i) a CPI, (ii) banking of
prior CPIs and (iii) increase in operational costs.
See Attachment B: RAP Notice effective June 01, 2021
RAP ordinance explicitly requires that RAP be neutral, fair and impartial in its decision
making to allow the property owner a fair and reasonable return on his/her property.
Therefore, for the officer to have granted the petition is an egregious error.
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Conclusion:
RAP breached its duty and obligation to be a neutral, impartial and fair decision maker.
If the property owner were to seek a judicial review of this decision, it would be held
against the RAP as a clear violation and abuse of their authority.

RAP decision error #3
Facts and the Law
Ordinance expressly grants the property owner the right to collect half of $101 RAP fee
per unit from the tenant.
The decision by the Hearing Officer to disallow the property owner’s right to collect half
of the RAP fee was made in error.
Discussion:
RAP ordinance explicitly requires that RAP be neutral, fair and impartial in its decision
making to allow the property owner a fair and reasonable return on his/her property.
Therefore, to have granted tenant’s petition by the hearing officer is an egregious error. Thus
RAP breached its duty and obligation to be a neutral, impartial and fair decision maker.
Conclusion:
If the property owner were to seek a judicial review of this decision, it would be held
against the RAP as a clear violation and abuse of their authority.

Note:
We also apprised tenant of the fact she had moved in March 2007 with a rent of $695, more
than fourteen years ago. Assuming a normal inflation as reflected in CPI data of about 2.0% to 3% /year,
over these last fourteen years, Tenant’s compounded adjusted rent would be about 50% higher and
would be in the range of $1050 to $1100.
This is important to know for her, since with the current rent adjustment for which she had filed
the petition her adjusted rent is $1090.
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Grounds of Appeal 2c: The decision raises a new policy issue that, it is believed had not been
decided by the Board
The requirement for filing a petition by the property owner is for those operational
costs that are due to capital costs for property improvement amortized over time to be sure
they are fair and reasonable to the tenant.
1.
There should not be a requirement to file a petition for rent adjustment that is
necessary due to increase in operational costs that are as a direct result of increase in taxes
levied by the city, county and the state on the property owner.
2.
There should not be a requirement to file a petition for rent adjustment that is
necessary due to increase in operational costs that are as a direct result of increase in utility
costs by the city of Oakland on the property owner.
Requiring a petition for any increase in such operational costs is unnecessary and
burdensome and is an abuse of the governmental authority.
If the property owner were to seek a judicial review of this decision, it would be held
against the RAP as a clear violation and abuse of their authority.

Grounds of Appeal 2d: The administrative decision violates federal, state and local law.
The administrative decision violates RAP ordinance to allow property owner fair and
reasonable return on his property, allowing him/her to recover costs due to CPI and operational
costs.
State constitution requires basic principles of fairness and equity in not depriving
property owners their property rights.
The federal constitution does not permit taking of property rights without due process
of laws.
Supreme Court recently ruled 6 to 3 that an eviction moratorium is illegal. The same
ruling is also applicable that a rent increase moratorium would be illegal, as both of these
moratoriums deprive a property-owner property rights.
If the property owner were to seek a judicial review of this decision, it would be held
against the RAP as a clear violation and abuse of their authority.
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Grounds of Appeal 2e: The decision is not supported by substantial evidence
The decision is not supported by substantial evidence as each of the rent adjustment
notices provided by the property owner included detailed data justifying the rent adjustment.
See Attachment #A and #B detailing the basis of the rent adjustments.
If the property owner were to seek a judicial review of this decision, it would be held
against the RAP as a clear violation and abuse of their authority.

Grounds of Appeal 2g: The decision denies the property owner a fair return on my investment
The administrative decision of blanket denial of any rent adjustment for years 2020 and
2021 deprives the property owner of a fair and equitable return on the property investment.
If the property owner were to seek a judicial review of this decision, it would be held
against the RAP as a clear violation and abuse of their authority.
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ATTACHMENT #A
2020 Rent Notice detailing CPI, CPI Banking and Operational costs
REVISED 01-28-2020
December 12, 2019
Infinite Glow LLC
2784 Homestead Rd, #434
Santa Clara, CA 95051
InfiniteGlowLLC@gmail.com
Property Management
Openworld Properties
1111 Broadway, Suite 300
Oakland, CA 94607
(510) 250-0946
Ann Cordova
Unit 208
2912 14th Ave,
Oakland CA 94806
Dear Ms. Ann Cordova
Greetings and Happy Holidays!
We welcome and appreciate your long-term tenancy since June 2012.
As you may know, we became new property owners of the property at 2912 14th
Avenue, Oakland, CA in November 2018 and as new property owners we would like to
thank you for being a long-term tenant here.
As a long term-tenant you also have seen a lot of history including a succession of
property owners and remodeling construction.
Like you, we hope to also be long-term property owners and have a mutually amicable
and friendly long-term relationship with our tenants.
This is also time for rent adjustment as permitted by City of Oakland based on CPI and
our cost increases.
Your rent includes all utilities including trash, recycling, water, gas and electric and was
last adjusted on June 1, 2018, prior to when we acquired the property.
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Your rent is being adjusted under City of Oakland RAP, based on three separate
components:
1. Increase based on CPI for the Alameda County
2. Increase in cost of Utilities
3. Cost as reflected in increased property taxes

Rent adjustment calculation:
•

CPI increase (sources: https://www.bls.gov/regions/west/newsrelease/consumerpriceindex_sanfrancisco.htm

Table A. San Francisco-Oakland-Hayward, CA, CPI-U 2-month and 12-month
percent changes, all items index, not seasonally adjusted
2015

Month

2016

2017

2018

212212212mont mont mont mont mont mont
h
h
h
h
h
h

2019

212212mont mont mont mont
h
h
h
h

February

1.0

2.5

0.9

3.0

0.8

3.4

1.4

3.6

0.5

3.5

April

1.1

2.4

0.7

2.7

1.1

3.8

0.8

3.2

1.2

4.0

June

0.6

2.3

0.6

2.7

0.3

3.5

0.9

3.9

0.2

3.2

August

0.3

2.6

0.7

3.1

0.2

3.0

0.6

4.3

0.1

2.7

October

0.4

2.6

0.9

3.6

0.6

2.7

0.7

4.4

1.0

3.0

-0.3

3.2

-0.3

3.5

-0.1

2.9

0.1

4.5

Decembe
r

The December 2019 Consumer Price Index for the San Francisco area is
scheduled to be released on January 14, 2020.
Based on this data as above, The CPIs used for this rent adjustments are:
1. From 12/2017 to 12/2018: 4.5%
2. From 12/2018 to 11/2019: 3.0%
3. From 12/2019 to 12/1220: 3.0% (assumed)
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CPI calculation:
o
o
o

For year 2018, 4.5%, prorated for June to December 2018, = 4.5 x 8/12 =
3.0%
For year 2019 = 3.0%
For year 2020, prorated for January and February = 3.0% x 2/12 = 0.5%
Total

Hence CPI from June 2018 to Feb 2020 = 3.0% + 3.0% + 0.5% = 6.5%
CPI Rise = $881.83 x 6.5% = $57.32
Property tax increase plus other costs:
Tax rise is $18,045.13 per year based on change in property valuation, divided
by 18 units = $1002.50 and divided by 12 months = $83.50 per month per unit.
All utilities (water, sewer, trash, recycling, gas, and electric) cost included in rent
is about $160 that is a 10% rise since June 2018 = $16
Please note the rise in property tax was directly as a result of capital
improvements to the building and our purchase price based on these capital
improvements. This calculation above is justifiable based on RAP guidelines for
landlord to adjust rent based on CPI and to recover increased costs as detailed above.
Overall rent percent increase:
The rent rise due to CPI + property tax increase + increase in utility costs
included in rent:
$57.32 + $83.50 + $16.00 = $156.82 $140.82
New Rent effective March 1, 2020 = $881.83 + $156.82 $140.82 = $1022.65
This provides a sixty notice for this rent adjustment that translates as an increase of
16.0% based on the guidelines provided by City of Oakland RAP.
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OAKLAND RAP COST RECOVERY FROM TENANTS
FOR PROPERTY OWNERS

March 01, 2020
Infinite Glow LLC
2784 Homestead Rd, #434
Santa Clara, CA 95051
InfiniteGlowLLC@gmail.com
Property Management
Openworld Properties
1111 Broadway, Suite 300
Oakland, CA 94607
(510) 250-0946
Property: 2912 14th Ave, Oakland, CA 94806
Dear Tenant: Unit #208

From City Of Oakland RAP FEE website

Each year property owners are required to pay a fee for each rental unit they own
that is covered by the Rent Adjustment Ordinance or the Just Cause for Eviction
Ordinance (Measure EE). The fee is currently $101.
Under rent adjustment program (RAP) of city of Oakland, property owners are allowed
to recover from the tenants half of the cost they pay to the city of Oakland

If the fee is paid on time, property owners are entitled to collect one half of the
fee ($50.50) from the tenant(s) of the rental unit for which the fee is paid.
Property owners have already paid $101/unit on March 01, 2020

Therefore, Tenant please pays one time annual RAP fee of
$50.50 for year 2020, due by March 31st, 2020 via the same
method as you pay your rent.
Thank you
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ATTACHMENT #B
April 28, 2021
Infinite Glow LLC
2784 Homestead Rd, #434
Santa Clara, CA 95051
InfiniteGlowLLC@gmail.com
Property Management
Openworld Properties
1111 Broadway, Suite 300
Oakland, CA 94607
(510) 250-0946
Ann Cordova
Unit 208
2912 14th Ave,
Oakland CA 94806
Dear Ms. Ann Cordova, Greetings!
We welcome and appreciate your long-term tenancy since June 2012.
This is also time for rent adjustment as permitted by State of California state wide rent
control. Your rent was last adjusted on March 01, 2020.
This provides a 30 day notice for this rent adjustment that translates as an increase of
6.4%
New Rent effective June 1, 2021 = $1022.65 + 6.4% = $1088.00
CITY OF OAKLAND RAP COST RECOVERY FOR PROPERTY OWNERS

Each year property owners are required to pay a fee for each rental unit they own
that is covered by the Rent Adjustment Ordinance or the Just Cause for Eviction
Ordinance (Measure EE). The fee is currently $101.
Therefore, Tenant pays RAP fee $50.50 and is due by June 1, 2021
Sincerely, Infinite Glow LLC and Openworld Properties
Attach RAP statement
Notice of service
13 | P a g e
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SUPPLEMENT
Basis of 6.4% Rent Adjustment effective June 1, 2021
CPI component:
The last rent adjustment was served on December 20, 2019, to be effective March 1,
2020. Therefore the period over which the CPI for the rent adjustment effective June 1, 2021,
covers the period from March 2020 to April 2021.
The CPI for this period from Table A below is 3.8%
https://www.bls.gov/regions/west/news-release/consumerpriceindex_sanfrancisco.htm

Table A. San Francisco-Oakland-Hayward, CA, CPI-U 2-month and 12-month percent
changes, all items index, not seasonally adjusted
2017
Month

2month

2018

12month

2month

2019

12month

2month

2020

12month

2month

2021

12month

2month

12month

February

0.8

3.4

1.4

3.6

0.5

3.5

0.9

2.9

0.5

1.6

April

1.1

3.8

0.8

3.2

1.2

4.0

-0.5

1.1

1.7

3.8

June

0.3

3.5

0.9

3.9

0.2

3.2

0.7

1.6

August

0.2

3.0

0.6

4.3

0.1

2.7

0.0

1.6

October

0.6

2.7

0.7

4.4

1.0

3.0

0.5

1.1

-0.1

2.9

0.1

4.5

-0.5

2.5

0.4

2.0

December

CPI adjustment = $1020.65 x 3.8% = $38.78
Operational Cost component:
Increase in Utility costs:
1. The city is charging the property owner $283.50 based on a per unit fee of $15.75 as
a recycling fee. We are passing this fee to the tenant as a monthly fee of $15.75.
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Note: This fee is not rationally related to any recycling service the property needs.
Based on Oakland regulation this fee is levied per dwelling, irrespective of the size of
dwelling unit as a five bedroom home versus our studio units which do not need this
recycling fee. The tenant is encouraged to raise the issue of excess recycling fee to
their council member.
2. The city is charging the property owner $543.66 trash collection fee, based on 20
gallons of trash per unit for 18 units. We are passing the excess of this fee to the
tenant prorated ($543.66/18 = $30.20. and passing half = $15.10 as a monthly fee of
$15.10.
Note: This fee is not rationally related to any trash service the property needs, because,
based on Oakland regulation this fee is levied per dwelling, irrespective of the size of
dwelling unit as a five bedroom home versus our studio units which do not need 20
gallon trash service per week. The tenant is encouraged to raise this issue of excess
trash fee to their council member.
Increase in General Operational costs:
Operational costs increased substantially during this period due to dealing with
the COVID pandemic causing severe economic dislocation affecting our tenants with
uncollected rents exceeding over $75,000.
Operational Cost component for Utility:

= $15.75 + $1510 = $30.85

= 30.85/1020.65x100 = 3.0%
Total Rent Adjustment
CPI adjustment = $1020.65 x 3.8% = $38.78
Operational Cost component:

$15.75 + $15.10 = $30.85
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For the Tenant
Total rent adjustment = $38.78+ $30.85 = $69.60 = $69.60/1020.65x100 = 6.8% is both
fair and reasonable as has been detailed above per RAP guidelines.
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CHRONOLOGICAL CASE REPORT

Case No.:

L19-0259

Case Name:

901 Jefferson LLC v. Tenants

Property Address:

4001 San Leandro Street, Oakland, CA 94601

Parties:

901 Jefferson, LLC (Owner)
Lerna Kazazic (Owner Representative)
Jeffrey Rivas (Tenant)
Stephen Wagner (Tenant)
Chris Congdon (Tenant)
Patrick Hamilton (Tenant)
Dane Pollock (Tenant)
Karina Vlastnik (Tenant)
Amy Callis (Tenant)
Mark Tse (Tenant)
Natalie Davis (Tenant)
Muhammad Yaremko (Tenant)
Julie Davis (Tenant)
Cristina Rivera-Hess (Tenant)
Erika Frank (Tenant)
Matthew Wigeland (Tenant)
Chris Ledet (Tenant)
Sigrid Hafstrom (Tenant)
Logan Shillinglaw IV (Tenant)
Delene Hessinger (Tenant)
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Kristen Eiden (Tenant)
Christophen Wettersten (Tenant)
Chester Rhoden (Tenant)
Courtney Lain (Tenant)
Jackson LaForce (Tenant)
Mike McCord (Tenant)
Steven Joyner (Tenant)
Caleb Duarte (Tenant)
Michael Cantor (Tenant)
Kenna Benitez (Tenant)
Eliot Curtis (Tenant)
Katherine Smith (Tenant)
Lauren Aiken (Tenant)
Marcus Pacheco (Tenant)
David Horton (Tenant)
David Hall (Tenant Representative)

OWNER APPEAL:
Activity

Date

Property Owner Petition filed

November 8, 2018

Tenant Response filed (Scammon)

January 7, 2020

Tenant Response filed (Lain)

January 7, 2020

Tenant Response filed (Alvarado)

January 7, 2020
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Tenant Response filed (Cantor)

January 7, 2020

Tenant Response filed (Lambert & Pollok)

January 7, 2020

Tenant Response filed (Cordes)

January 7, 2020

Tenant Response filed (Callis)

January 7, 2020

Tenant Response filed (McCrae)

January 7, 2020

Tenant Response filed (Smith)

January 7, 2020

Tenant Response filed (Frank & Carter)

January 7, 2020

Tenant Response filed (Martines)

January 8, 2020

Tenant Response filed (Mortimer)

January 8, 2020

Tenant Response filed (Rivas)

January 8, 2020

Tenant Response filed (Ledet, Gonen & Cortez)

January 8, 2020

Tenant Response filed (Rhoden & Rhoden)

January 8, 2020

Tenant Response filed (McCord)

January 8, 2020

Tenant Response filed (Joyner)

January 8, 2020

Tenant Response filed (Hantman)

January 8, 2020

Tenant Response filed (Raya & Murase)

January 8, 2020
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Tenant Response filed (Galleri)

January 27, 2020

Proof of RAP Fee submitted

April 22, 2020

Tenant Response filed (Davis)

April 24, 2020

2021 Business License submitted

April 26, 2020

Tenant Respondent’s Brief

July 20, 2021

Hearing Date

July 27, 2021

Hearing Decision mailed

September 21, 2021

Property Owner Appeal filed

October 8, 2021

Appellant’s Explanation in Support of Appeal

October 13, 2021

Appellant’s Brief in Support of Appeal

October 25, 2021
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A BUSINESS TAX CERTIFICATE
IS REQUIRED FOR EACH
BUSINESS LOCATION AND IS
NOT VALID FOR ANY OTHER
ADDRESS.

CITY OF OAKLAND
BUSINESS TAX CERTIFICATE
ACCOUNT
NUMBER

00173883
DBA
BUSINESS LOCATION

BUSINESS TYPE

The issuing of a Business Tax Certificate is for revenue purposes only. It does not relieve the taxpayer from the responsibility of
complying with the requirements of any other agency of the City of Oakland and /or any other ordinance, law or regulation of the
State of California, or any other governmental agency. The Business Tax Certificate expires on December 31st of each year. Per
Section 5.04.190(A), of the O.M.C. you are allowed a renewal grace period until March 1st the following year.

901 JEFFERSON STREET LLC
4001 SAN LEANDRO ST
OAKLAND, CA 94601-4023
N

Rental - Commercial Property

901 JEFFERSON STREET LLC
MADISON PARK FINANCIAL
155 GRAND AVE STE 950
OAKLAND, CA 94612-3819

EXPIRATION DATE
12/31/2021
Starting January 1, 2021, Assembly
Bill 1607 requires the prevention of
gender-based discrimination of
business establishments. A full notice
is available in English or other
languages by going to:
https://www.dca.ca.gov/publications

ALL OAKLAND BUSINESSES
MUST OBTAIN A VALID
ZONING CLEARANCE TO
OPERATE YOUR BUSINESS
LEGALLY. RENTAL OF REAL
PROPERTY IS EXCLUDED
FROM ZONING.

PUBLIC INFORMATION ABOVE
THIS LINE TO BE
CONSPICUOUSLY POSTED!
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1
2
3
4
5

David Hall (SBN 250736)
CENTRO LEGAL DE LA RAZA
3022 International Boulevard, Suite 410
Oakland, CA 94601
t: 510-994-0704
e: dhall@centrolegal.org
Attorney for Respondent

6
7

CITY OF OAKLAND

8

RENT ADJUSTMENT PROGRAM

9
10

901 Jefferson, LLC,

11
12
13
14
15

Plaintiff,
vs.

Case No. L19-0259
TENANT RESPONDENT’S BRIEF REGARDING
RESDIENTIAL USE PRIOR RO LEGAL
CONVERSION

Carver Cordes et al,
Defendant.

16
17
I. INTRODUCTION

18
19
20

This case hinges upon statutory construction of one of the two elements that a landlord

21

must prove to demonstrate entitlement to a "new construction" certificate of exemption: 1) The property

22

must have received a certificate of occupancy on or after January 1, 1983 and 2) it must have been

23

“formerly entirely non-residential.

24
25
26
27

The evidence will demonstrate that the owner/builders of the 33-unit live- work property here
began renting out residential units long before they received any finalized permits or certificates of
occupancy. As soon as a unit was built, it was leased to tenants, who then resided at the property. This

28
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1
2
3
4
5
6
7
8
9

practice continued for quite some time. Under such circumstances, can the property be said to have been
"formerly entirely non-residential?"
The present owners assert that, in order to defeat their exemption petition, the tenants must show
residential use prior to January 1, 1983. This position ignores basic principles of statutory
construction and rewards landlords who break the law. "Formerly entirely non-residential" should be
interpreted to mean prior to issuance of certificates of occupancy. Proof of residential use prior to
issuance of the certificates should be sufficient to defeat a landlord's new construction petition.
"New construction" is an exemption to the Ordinance, which is a general statute. "Exceptions to

10

the general rule of a statute are to be strictly construed...One seeking to be excluded from the sweep of

11

the general statute must establish that the exception applies." Barnes v. Chamberlain (1983) 147 Cal.

12

App.3d 762, 767; see also, Da Vinci Group v. San Francisco Residential Rent Board (1992) 5

13
14
15
16

Cal.App.4th 24, 28.
In this brief, the tenants discuss the factors in this case which compel a narrow interpretation of
the new construction exemption. Such factors include case law examples of application of strict

17

construction to rent control exemptions, the ambiguity inherent in Oakland’s exemption provisions as

18

written, the ordinance’s Regulations designed to protect against erroneous determination of new

19

construction petitions, the fact that the owner’s practice of leasing property prior to the issuance of final

20

permits and certificates of occupancy was unlawful and unsafe, and the inherent undermining of public

21
22
23
24
25

policy when landlords who engage in such practices are rewarded with certificates of exemption.
The Ordinance should be construed narrowly. The term “formerly entirely non-residential”
should be taken to refer to residential occupancy prior to the issuance of final permits and certificates of
occupancy.

26
27

II. STATEMENT OF FACTS

28
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1

The Tenant respondents will demonstrate the following facts at the hearing of this matter.

2
3
The property in question was purchased by 901 Jefferson LLC in 2013, well after its use had

4
5

changed to residential. A prior owner planned to build a series of live-work rental units at the property.

6

Permits were taken out beginning in 1984, after the sale was recorded. Construction at the property

7

began not long after and likely continued for some time after that.

8
9
10
11

Units were rented out to new occupants as soon as they were completed, beginning in 1984 at the
latest. Indeed, construction of some units was not completed at the time they were rented for residences.
The occupants had to finish the build-out themselves. The tenants were not compensated for this work.

12

Some tenants paid the owners to complete portions of their rental units. Respondents also contend that

13

the building was occupied for some time prior to 1983 1.

14
15
16
17
18
19

The units were rented to the tenants for residential use. They contained kitchens with
hookups for appliances, fully equipped bathrooms (sink, toilet, tub, shower) and sleeping rooms,
as well as spacious work studios. It is abundantly clear that the rental units were in residential use prior
to issuance of certificates of occupancy and prior to finalization of all permits. The evidence will
contradict the current owner’s assertion that the property was formerly entirely non-residential.

20
21

III. ARGUMENT

22
23

A.

24

The Oakland Municipal Code provisions for an exemption from rent control for

25

The New Construction Provisions of the Rent Ordinance

newly constructed rental units requires a two-part test:

26
27
28

At present, only fragmentary information about possible residential use prior to 1983 has been located. If Tenant petitioners
are allowed to obtain Voter Registration records for the pre-1983 period, it is anticipated that the issue of pre-1983 residential
use could be definitively determined.

1

000154

1
2

A. Types of Dwelling Units Exempt. The following dwelling units are not covered units...:

3

5. Dwelling units which were newly constructed and received a certificate of occupancy on or
after January 1, 1983.,,,To qualify as a newly constructed dwelling unit, the dwelling unit must
be entirely newly constructed or created from space that was formerly entirely non-residential.

4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20

The Regulations for the Ordinance further define the exemption:
2. Newly constructed dwelling units (receiving a certificate of occupancy
after January 1, 1983).
a. Newly constructed units include legal conversions of uninhabited
spaces not used by Tenants, such as:
i. Garages;
ii. Attics;
iii. Basements;
iv. Spaces that were formerly entirely commercial.
b. Any dwelling unit that is exempt as newly constructed under applicable
interpretations of the new construction exemption pursuant to CostaHawkins (California Civil Code Section 1954.52).
c, Dwelling units not eligible for the new construction exemption
include:
i. Live/work space where the work portion of the space was
converted into a separate dwelling unit;
ii. Common area converted to a separate dwelling unit.
OMC 8.22.010, Regulation No. 8.22.030
The owners here take the position that the term "formerly entirely non-residential"

21

means that there was no residential use of the property prior to 1983. Tenants assert that the term refers,

22

not to the January 1983 date, but to the date upon which the certificate of occupancy is obtained. Here,

23

the certificates of occupancy were never issued. There was indisputably prior residential use of the rental

24
25
26
27

units at the property prior to the date that permits for electrical and plumbing were finaled. The prior
owner filled rental units as quickly as they were built. If the owners' interpretation of the Ordinance is
correct, it would not matter when they first rented out the units. If the Tenants' interpretation is correct,

28
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1
2

then the property cannot be exempt, as it was used residentially prior to the issuance of documents
finalizing the new construction. The resolution of this issue is a question of statutory construction.

3
4
5
6

B. Rules of Statutory Construction and Case Law Require Narrow Interpretation of Exemptions
to Rent Control
1. Statutory Construction

7
8
9
10
11
12
13
14

First, of course, the intent of the legislative body must be determined, so as to
construe the statute to effect that purpose. Doe v. Brown (2009) 177 Cal.App.4th 408, 417.
Words used in the statute should be given their ordinary meaning. If the language is clear and
unambiguous, there is no need for construction. If the statute is amendable to two alternative
interpretations, the one that leads to the more reasonable result will be followed. Lungren v. Deukmejian
(1988) 45 Cal.3d 727, 735. In interpreting ambiguous language, the court adopts the interpretation that

15

best harmonizes the statute internally and may look to extrinsic aids, such a legislative history, other

16

parts of the statutory scheme, or public policy to determine the proper interpretation. Pacific Sunwear,

17

Inc. v. Olaes Enterprises, Inc. (2008) 167 Cal.App.4th 466,474.

18
19
20
21
22
23
24
25
26
27
28

"The construction of a municipal ordinance is governed by the same rules as the
construction of statutes." City of Los Angeles v. Los Olivos Mobile Home Park (1989) 213
Cal.App.3d 1427, 1433.
For our purposes here, it is crucial to note that this case involves an exemption to a
general statute. As an exemption, the following applies:
Exceptions to the general rule of a statute are to be strictly construed. In interpreting
exceptions to the general statute courts include only those circumstances which are within the
words and reason of the exception. One seeking to be excluded from the sweep of the general
statute must establish that the exception applies. ( Barnes v. Chamberlain (1983) 147 Cal.App.3d
762, 767 [195 Cal.Rptr. 417].)
Da Vinci Group v. San Francisco Residential Rent Board (1992) 5 Cal.App.4th 24,

000156

1
2. Case Law Requires that Exemptions to Rent Control Be Narrowly Construed

2
3
4
5
6
7

Two cases, Da Vinci Group, supra. and Burien, LLC v. Wiley (2014) 230
Cal.App.4th 1039 illustrate the sort of strict construction applied to local rent laws which
provide exemption for newly constructed rental units. 2
In Da Vinci Group, the owner had purchased a multi-tenant warehouse with no certificate of

8
9

occupancy. For years after the purchase, the new owner continued to rent it to

10

tenants without a certificate of occupancy. After the city flagged the building for having

11

been changed to apartments without a permit, the owner made improvements and received a certificate

12

of occupancy. The owner then claimed exemption from the local rent ordinance, which exempted

13
14
15
16

"rental units located in a structure for which a certificate of occupancy was first issued after the
effective date of this ordinance." At the time, the San Francisco Ordinance lacked a provision barring
units which had previously been used residentially from the exemption. The appellate court looked

17

beyond the bare language of the Ordinance to the Board's regulations, which added the element that new

18

construction exemptions applied "only where there has been no residential use since the enactment of

19

the Ordinance." Da Vinci Group, supra. at p. 29.

20
21
22
23
24

Noting that the new construction exemption’s purpose was to ease the housing shortage by the
creation of new units, the appellate court commented, “The 1986 certificate of occupancy in this case
created legal residential units where there were illegal ones before. Legalizing de factor residential use
does not enlarge San Francisco’s housing stock.” Id. at p. 30.
Da Vinci's units were not newly constructed, nor was the building restructured to permit new
residential use. Existing residential use was made legal by bringing the building up to code and
obtaining a certificate of occupancy. While this is a commendable undertaking, it does not bring
the premises within the Ordinance's "new construction" exemption.

25
26
27
28

New construction is also one of the three types of permanent exemption required of local rent ordinances by the CostaHawkins Act, as an exemption to Costa-Hawkins, the same analysis applied under state law

2
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1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16

Id. at p. 30.
This case is remarkably similar to Da Vinci. The sole difference is that the petitioners
claim that 901 Jefferson was apparently empty when purchased. However, the owners filled the property
with renters and accepted rent for the entire time construction was ongoing. They chose to put the
property to residential use prior to final approvals of the construction process. 901 Jefferson LLC
nonetheless asserts that they are entitled to an exemption because the prior residential use did not occur
before 1983. Nowhere in the ordinance or regulations is there a requirement that the residential use
precede the enactment of the ordinance.
In Burien, LLC v. Wiley (2014) 230 Cal.App.4th 1039, a landlord sought to take advantage of the
exemption provisions of the Costa-Hawkins Act. (Civ. Code§ 1954.52) The landlord converted a rentcontrolled apartment building, which had a 1972 certificate of occupancy, to condominiums. He
obtained a new certificate of occupancy in 2009, based on the change in use, and raised the rent. When
an existing tenant objected, the landlord sought a declaration from the court that the unit was exempt

17

from the Los Angeles Rent Stabilization Ordinance under provisions of the Costa-Hawkins Act which

18

exempts units that have certificates of occupancy issued after 1995. Despite the post- 1995 certificate of

19

occupancy, the trial court found that the rent raise violated the ordinance.

20
21
22
23
24
25

On appeal, the landlord contended that the unit was exempt under Civil Code 1954.52 because it
received a certificate of occupancy after February 1995. The tenant contended that the exemption
referred to the first certificate of occupancy and did not apply because his tenancy was established long
before the new certificate of occupancy.
In discussing the landlord's contention that the exemption applied broadly to any certificate of

26

occupancy issued after February 1995 the appellate court determined, "Although the language is

27

susceptible to this construction, the result does not further the purpose of the statute. A certificate of

28
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1

occupancy based solely on a change in use from one type of residential housing to another does not

2

enlarge the supply of housing."

3

Burian at p.1047.

4

In affirming the trial court decision, the appellate court concluded:

5
6

In this case, Tenant's unit is not exempt under [Costa-Hawkins] because the tenant occupied the
unit prior to the issuance of the 2009 certificate of occupancy. The 2009 certificate of occupancy
did not precede the residential use of the property. (Emphasis added)

7
8
9
10

Burien at p. 1049.

11
12
13
14

Similarly, in the instant case, the Certificates of Occupancy were never issued,and the
finalization of the building, electrical and plumbing permits did not precede the residential use of the
property.
3. The Oakland Rent Ordinance Does Not State a Specific Time Period During Which
Prior Residential Use Must Have Occurred to Disqualify the Property From Exemption;
The Exemption Provisions Must be Narrowly Construed to Bar Exemption

15
16
17
18
19

Different rent control municipalities have treated the subject of prior residential use in different
ways. The Los Angeles ordinance exempted housing from rent control if the first certificate of

20

occupancy was issued after October 1978, unless the building was first occupied residentially prior to

21

October 1978 3. (See, Burien v. Wiley, supra.at p. 1048.) This is the construction of the Oakland

22

ordinance that the Owners urge in this petition.

23
24
25
26

San Francisco, on the other hand, exempts live-work units in buildings in which a
lawful conversion has occurred, a certificate of occupancy has been issued after June 1979and there has
been no residential use of any kind between June 1979 and the issuance of the certificate of occupancy.

27
28

3

The dates which appear in the different ordinances relate to the original dates of enactment of the rent ordinances
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1

Thus, the one ordinance provides that residential use prior to enactment of its ordinance defeats

2

exemption, while the other provides that residential after the enactment of the ordinance but before

3

issuance of the certificate of occupancy defeats the exemption. City of San Francisco Rent Stabilization

4

and Arbitration Board, Rules and Regulations, Regulation Section 1.17 (g).

5
6
7
8
9

The Oakland Ordinance and Regulations are silent as to when, precisely, prior residential use
defeats a later claim of exemption. The Ordinance is ambiguous in that it is capable of more than one
construction. It could mean residential use prior to 1983. It could mean residential use prior to the
issuance of the certificate of occupancy. The latter interpretation furthers the purpose of the Ordinance

10

by preserving affordable housing and limiting rent increases for existing tenants. (OMC 8.22.0 I0. A and

11

8.22.0 I 0.C-Findings and Purpose) The former interpretation widens the scope of the new construction

12

exemption provisions of the Ordinance. Per Da Vinci and Burien. exemption must be strictly construed.

13
14
15
16

Further, per the language of the Regulations, Section 8.22.030 (B)(2)(a)(iv) which states that "newly
constructed units include legal conversions of uninhabited spaces not used by Tenants" also supports the
latter interpretation. Not only must the conversion be from entirely commercial use, the new units

17

cannot be inhabited until it is a legal conversion, which means allowing occupancy only after obtaining

18

the Certificates of Occupancy, and in rare case, its equivalent of final building, plumbing, and electrical

19

permit approvals. Per Da Vinci and Burien. exemption must be strictly construed. The term, "formerly

20

entirely non-residential" should mean prior to the issuance of the certificate of occupancy.

21
22
23

4. The Regulations for Permanent Exemption Hearings Demonstrate That Caution Should
Be Exercised In Granting Certificates of Exemption

24
25

New construction is one of only three specified permanent exemptions in the Ordinance. They

26

permit landlords to remove rental units from rent control entirely. Due to the serious consequences of

27

wrongfully-granted certificates of exemption, the Regulations contain special provisions to protect

28

against erroneous determinations:
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1
2
3
4
5
6
7
8

1. Whenever an Owner seeks a Certificate of Exemption the following procedures
apply:
a. The petition cannot be decided on a summary basis and may only be
decided after a hearing on the merits;
b.Staff may intervene in the matter for the purpose of better ensuring that
all facts relating to the exemption are presented to the Hearing Officer;
c. In addition to a party's right to appeal, Staff or the Hearing Officer may appeal the decision to
the Rent Board; and,
d. A Certificate of Exemption shall be issued in the format specified by
Government Code Section 27361.6 for purposes of recording with the County Recorder
2. In the Event that a previously issued Certificate of Exemption is found to have been issued
based on fraud or mistake and thereby rescinded, the Staff shall record a recission of the
Certificate of Exemption against the affected real party with the County Recorder.

9
10
11

These regulations add emphasis to the substantial body of statutory and case law doctrine that
exemptions to general statutes must be narrowly construed.

12
13

5. Public Policy Disfavors Granting Exemptions to Landlords Who Lease Residential
Rental Units Prior to the Issuance of Final Permits and Certificates of Occupancy

14
15

The prior owners of the property leased the roughed-out rental units as quickly as possible while

16

construction was ongoing. The California Building Codes' stated purpose is to establish minimum

17

requirements to safeguard public health, safety and general welfare through structural strength, means of

18
19
20
21
22
23
24
25
26
27

egress, sanitation, adequate light and ventilation, and safety to life and property from fire and other
hazards. (California Building Code § 101.3) Both the Oakland Municipal Code and state law require
issuance of a certificate of occupancy before a building can be occupied. (California Building Code§
110.1 et seq,; Oakland Municipal Code §15.08.150) The owners simply ignored these laws.
A landlord is not entitled to collect rent if a property lacks a certificate of occupancy
required by law. The lease is an illegal transaction and thus void. Gruzen v. Henry (1978) 84
Cal.App.3d 515, 519. What is more, the tenant of such a unit is entitled to the protections of local
rent ordinances. As the person intended to be protected by the laws, she is entitled to enforce her

28
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1
2
3
4
5
6
7
8

tenancy rights, even though the lease itself may be void. Carter v. Cohen (2010) 188 Cal.App.4th
1038.
The prior owners permitted occupancy almost immediately after they purchased
the property. They continued to rent it out for at least a year before issuance of certificates of occupancy.
Such a practice is unlawful and unsafe. It undermines the important public policies upon which building
codes and housing law is based. Permitting the current owners to obtain an exemption under these
circumstances rewards wrongful conduct.

9

IV. CONCLUSION

10
11
12

The tenants respectfully request that the Landlord petition be denied and that the Landlord's defense
of "new construction" in answer to the Tenant petitions be stricken.

13
14
15

Dated: July 20, 2021

Respectfully submitted,
CENTRO LEGAL DE LA RAZA

16
17
18

David Hall
Attorney for Respondent
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1

(2) the Decision is inconsistent with decisions issued by other Hearing Officers;

2

(3) the Decision raises a new policy issue that has not been decided by the Board;

3

(4) the Decision violates federal, state, or local law, and;

4

(5) The Decision is not supported by the evidence.

5
6

The Oakland Rent Adjustment Ordinance (OMC Chapter 8.22.020) states that dwelling

7

units are not "covered units" under the Ordinance if such units "were newly constructed and

8

received a certificate of occupancy on or after January 1, 1983." OMC 8.22.020(A)(5) This section

9

goes on the clarify that the dwelling units must be entirely newly constructed or created from

10

11

space that was fonnerly entirely non-residential.
Section 8.22.020(B)(l) provides that method for obtaining a certificate of exemption,

12

which is a determination by the Rent Adjustment Program that a dwelling unit or units qualify for

13

an exemption and, are therefore, not covered units. For units exempt as new construction, or by

14

state law, an owner may obtain a certificate of exemption by claiming and proving an exemption

15

in response to a tenant petition or by an owner petitioning the Rent Adjustment Program for such

16

exemption. For purposes of obtaining a certificate of exemption, the burden of proving and

17

producing evidence for the exemption is on the owner.

18

Pahl & McCay

RELEVANT LAW

In Gars son v. Collins, T04-0163, the Hearing Officer found that a former warehouse,

19

which was converted into live/work lofts, was ineligible for exemption from the Ordinance as

20

"new construction" because there was no Certificate of Occupancy ever issued for the building.

21

The landlord appealed to the Board on the basis that it was not possible for the landlord to have

22

obtained a Certificate of Occupancy at the time the premises were converted to live-work units.

23

The Board remanded the case for a further hearing, during which the parties would be able to

24

present further evidence and comment on the issue of the new construction exemption and the

25

need for a Certificate of Occupancy. During the remanded hearing, the landlord testified that the

26

City was not issuing Certificates of Occupancy for live/work conversions at the time he acquired

27

the property and did not begin to do so until November 2004.

A ProfessionalCorp.
225 W. Santa Clara
Suite I 500
San Jose, CA 95113
(408) 286-5100

*4693/004 00910356.DOCX.
1
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1
2

suggest that no Certificate of Occupancy was available in the 1980s, but states that as of

3

November 2004, a Certificate of Occupancy for live-work conversions become obtainable. The

4

Hearing Officer found that the landlord satisfied the burden of proof on the fact that no

5

Certificates of Occupancy were available until 2004.

6

Occupancy. The owner's representative testified that he went to the City Inspection Services and

8

requested a copy of the Certificate of Occupancy for the subject building. The owner's

9

representative presented a document on which the City's Inspection Manager for the City of

10

Oakland wrote that the City could not locate the Certificate of Occupancy at that time and to

11

accept the building pennit as the final docmnent.

•4693/004 00910356.DOCX.

I

The Hearing Officer found that the testimony and docun1ents presented at the hearing were

13

found to be credible. The Hearing Officer took official notice of Peacock, et al. v. Vulcan Props.,

14

LP (T0S-0110), in which a building was constructed in the late 1980s and there was reliable

15

evidence that the construction was inspected and approved by a City Building Inspector (the

16

pennit was "finalized"); however, the records of the Building Department did not contain a

17

Certificate of Occupancy.

18

A Professional Corp.
225 W. Santa Clara
Suite 1500
San Jose, CA 95 I 13
(408) 286-5100

In Willian1s v. Best Bay Apts (T12-0112), the owner did not provide a Certificate of

7

12

Pahl& McCay

In fmiher support, the landlord submitted the decision in Wood v. Collins (T04-0380), that

At the hearing in Peacock, Ray Derania, who was then the City Code Compliance

19

Manager, testified that many records of the Building Department were lost in the 1989 eruihquake.

20

He further testified that at that time, due to clerical oversight, paperwork leading to a Certificate of

21

Occupru1cywas not prepared after a building permit was finalized. Mr. Derania further testified

22

that, in the normal course of business, final approval by a City of Oakland Building Inspector

23

would trigger the issuance of a Certificate of Occupancy and that there is nothing more to be done.

24

The Hearing Officer in the Peacock matter held that a "finalized" building pem1it is the practical

25

equivalent of a Certificate of Occupancy. The Hearing Officer specifically ruled that a Certificate

26

of Occupancy for the subject building was not available, that it was constructed in 1989, and that a

27

building permit was finalized. Based on this, the Hearing Officer found that the owner had proven

28

3
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1

by a preponderance of the evidence that the subject building was entirely new construction and

2

that that the building did or should have received a Certificate of Occupancy after January 1, 1983.

3

The tenant filed an appeal to this decision, asse1iing that it was incorrect on the basis that the

4

owner never produce a Certificate of Occupancy. The Board affim1ed the decision of the Hearing

5

Officer.

6

7

The Property consists of a total of thirty-three (33) residential units and has one Assessor

8

Parcel Number. During the hearing, Appellant submitted several pages of documents that

9

consisted of the City of Oakland building and planning records, pennit applications and records

10

relating to the Property. The Tenants submitted a packet of documents containing affidavits of past

11

residents, public records, copies from telephone books, applications for permits, and the 3-R

12

Reports. Upon review of all evidence and testimony presented at the hearing, the Hearing Officer

13

found that there was no evidence of residential use before January 1, 1983 and that the evidence

14

showed that the units were newly constructed from an entirely non-residential space (a

15

factory/warehouse/office space) after January 1, 1983. Regardless, the Hearing Officer found that

16

the Property is not exempt from the Ordinance and denied Appellant's Petition.

17

The Hearing Officer's determination that that Property is not exempt from the Rent

18

Adjustment Program is based solely on the lack of a Certificate of Occupancy issued after 1983, or

19

its equivalent, such as a 3-R Report showing a finalized building permit for residential conversion.

20

APPEAL ARGUMENT

21

Pahl& McCay

SUMMARY OF DECISION

While the evidence presented during the hearing rested heavily on demonstrating that there

22

was no residential use prior to January 1, 1983, the Property does, in fact, have a variety of

23

finalized permit for Units 1-23 and a Certificate of Occupancy for Units 24-33.

\ ProfessionalCorp.
'.25 W. Santa Clara
·-uitel 500
an Jose, CA 95113
!08) 286-5100

4693/004 1910356.DOCX.

24

Property Background

25

The Property was converted into artist lofts between 1984 ru1d1986, after being used as a

26

warehouse and commercial space for nearly 60 years. The Property was issued a Building Permit,

27

an Electrical Permit, and a Plumbing Permit between 1984 and 1986 for this conversion. In 1991,

28
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1

an arson fire destroyed a better portion of the Property and extensive repairs had to be undertaken

2

in order for the Property to once again be livable. Once again, a Building Permit, Electrical Permit,

3

and Plumbing Permit were issued for these repairs to be unde1iaken. A true and correct copy of all

4

available permits is attached hereto as Exhibit A. These permits were presented to the Hearing

5

Officer during the Hearing and submitted in support of Appellant's Petition. These documents are

6

the only available relevant pem1its to Appellm1t,that were obtained from the prior owner.

7

Interestingly, in response to all public records requests for all permits applicable to the Property,

8

these permits were never produced. It appears that there is a record of poor-record keeping on the

9

part of the city, which as lead to repeated difficulty with establishing proper documentation for the

10

Property. To demonstrate such, Appellant has obtained a copy of an Attestation of Erroneous of

11

Unauthorized Destruction of Records demonstrating that the City is missing most planning case

12

files for the year 1986. A true m1dcorrect copy of this Attestation of attached hereto as Exhibit B.

13

Units 1- 23

14

The Property received a Conditional Use Pennit ("CUP"), No. C88-482, at some time prior

15

to 2000 for Units 1-23 at the Property. Appellant has spent several years trying to obtain copies of

16

this CUP from the City, but for some unknown reason, the City does not have a copy of this CUP.

17

Appellant has been able to, however, obtain documentation confim1ing existence of the CUP.

18

Attached to this Brief, as Exhibit C, is a letter from Willie Yee, Zoning Administrator, dated

19

October 27, 2000, confirming that "[t]here are existing 23 live/work space[s] under previous

20

Conditional Use Pennit C88-482." Appellant's counsel has submitted several public records

21

requests to attempt and obtain a copy of the CUP and the City has been unable to produce such. A

22

true and correct copy of the public records requests and responses from the City is attached hereto

23

as Exhibit D.

ProfessionalCorp,

5 W. Santa Clara
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24

Units 24-33

25

Around the year 2000, the previous owner of the Property set out to pem1it the remaining

26

10 units that were not covered under CUP C88-482. This process lasted several years m1dwas

27

finally completed in the year 2018 by Appellm1t. The City was heavily involved in the process as

28
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1

several changes had to be made to the remaining 10 units and the Property in order for the City to

2

sign off on the project. During this process, Appellant submitted a further application to document

,.,
.)

previously existing live/work units. Ultimately, as a result of these efforts, the City issued a

4

Certificate of Occupancy on July 6, 2018. The Certificate of Occupancy describes the building use

5

as Live/Work with 33 dwelling units. A copy of the Ce1iificate of Occupancy is attached hereto as

6

Exhibit E.

7
8
9

While the evidence presented during the hearing heavily focused on demonstrating that
there was no residential use prior to 1983, the Property is exempt from the Ordinance not just on

10

the basis that there was no residential use prior to January 1, 1983, but also that there is a

11

Certificate of Occupancy and its functional equivalent issued after January 1, 1983. Units 1-23 had

12

the functional equivalent of a Certificate of Occupancy (the CUP) for several years, and the

13

remaining 10 units, 23-33, received a Certificate of Occupancy in 2018. In addition, Appellant

14

spent several years working with the City to try and obtain copies of the CUP, but was

15

unsuccessful through no fault of Appellant. As has been established in prior decisions issued by

16

this Board, Certificates of Occupancy for live-work conversions were not obtainable from the City

17

prior to 2004. This would explain why the City has no record of a Certificate of Occupancy for

18

the first 23 units. The City simply did not issue them. However, the evidence shows that the units

19

had the final pem1its approved and as such the Property is exempt and a certificate of exemption

20

should have been granted by the Hearing Officer.

21

Pahl & McCay

CONCLUSION

As a result, the Hearing Officer's Decision should either be overturned or remanded for an

22

additional hearing.

23

DATED: October 22, 2021
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P.~e 2_of2
.
Jf~rt of ResidentialBuildingRecord (3R)
Address: .
4001 San Leandro street

;auildingrelated·
'fBRMIT§
ISSUED:
Con~truct interior
wall
E:rect addition to shop building·.
Interior
alterations
for retail
np dwelli'ng

uni ts

Pate~ November

.

Permit It

1319624

space

Fire damage repairs
Mandatory seismic mitigation
complete work from B9600513
Alterations
to roof
complete work from previous seismic·

3., 2004

'819713
D35382

B9105431
B9600S13
B0005291
B0202586
)30205870

:fennitDate
I

2/27/48
7/16/46
11'/7 /84
11/30/92-EX
11/3/97-EX
2/08/02-EX
3/11/03-EX
4/30/03

perm:j.ts

End of Report

I•

• ~c,vember
Date

3, 2004
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EXHIBIT B
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EXHIBITB
000211

Attestation of Erroneous or Unauthorized Destruction of Records

c!,!

OAKLAND

"Erroneous Destruction of Records as defined by 36 CFR 1230 is any Unlawful or Accidental Removal, Defacing of a record which includes
Alteration ... ; Deface ... ; Removal. .. without the permission ... ~ Unlawful or accidental destruction (also called unauthorized destruction)... prior to
the end of ... retention period."
I accordance with guidelines ofISO 15489-1:2001, California Government Codes 34090 and 6200-6203, City Charter Section 105 the below
attests to !h,eknowledge of or witness to.an Erroneous or Unauthorized Destruction of City Records:

Department
I Pl3lllling and Building
Record Number/fvoe
Most Planning Case Files for the year 1986
Date Range (be specific)
[ 1/86-12/86

I

Unit and/or Division
I Development Planning

Detailed Descrip_tion

[ ~ 500 Development records
Date of Discard {be as specific as Possible
Late 1980's or early 1990's

Details of circumstances/actions surmunding the destruction
Planning is missing most of the Planning Case records from 1986: Several accounts of how the records were disposed of have
been provided to me but the destruction appears to be accidental.
Details, if any, of actions taken to salvyige,rest9r~~reconstruct or locate records
We have a single Banker's box of records from 1986 that managed to survive whatever happened to the bulk of this year (the
suiviving record:,-appear to be. a random collection of unrelated files from that time period) but have never found any others.
I'm not aware of what steps city employees at the time of the incident undertook to restore or salvage records.
Name of Person Attesting
Robert D. Merkamp

•Title
Deyelopment Planning Manager
Su/I_~

Date

rt, 201~
000212

EXHIBIT C

/
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EXHIBIT

C
000214

0

0
CITY OF OAKLAND

250

FRANK

H. OGAWA

?LAZ,A,

'

SUITE

Community and Economic Develqpm,ent Agency
Planning & Zoning Services Division

2114

• OAKLAND,

CALIFORNIA

94612-2031
(510) 238-3911
FAX (510) 238-4730

TDD (510) 839-6451

October27, 2000

Marco Garbarino
143 3rrd Street
SanRafael, CA 94619

RE: CASE FILE NO.: REV00-10 I C88-482; 4001 San Lea~dro ·street APN.033-2166-3-3
Dear Mr. Garbarino:
Your ~pplication.for a Minor Conditional Use per~it'to ~01ivertten (10) commercial units into
joint ·live/work units. (There ar~ existing ·23 live/work space under previous Conditional Use
Permit' C88--4;82.The b~ild\3:1gcont~h1s a total of 33 live/work· units) located at 4001 San
Leandro Street in the Housing Business Mix Ge'neral Plan Land Use Classification, and M-20
Light Industrjal .and ·the S-13 Mixed- 'Qse Deyelopment Combining Zones. (Environmental
Determination: E;xempt..153Pl; State CEQA Guidelines; Minor alteration to an .existing has
been found to comply with the Conditional Use Permit· Criteria set forth in ,Sections
17.134.050, of the Oakland Planning Code. (see attachment A)
The proposal is hereby 'appr;ved subject to tl~efollowing ~onditJons~f approval. rn the ev~nt of
a failure to comply with any prescribed condition of approval, the Planning Commissiqn may
revoke the Conditional Use Permit:
1.

The pr~posal sl~U be constructedsubst~ntially in acco~dancewith tbe plans Sl;lbmitted
on September· 12, 2000; provided further, th~t the project ipcorporate the revisions
listed below as conditions of approval.

2.

Prior to application for 'a building·permit, revised elevations and ~ertical section details
shall be submitted and approved by the Planning Department. The applicant shall repair
or replace all damaged exterior material such as corrugated metal, smcco, wingows,
broken glasses, trim, and remove all graffiti on all sides of the building, and new paint
on tl:\eexterior of the building.

3.

That final design, including all exterior details and exterior building materials, colors
and textures shall be submitted co and approved by the Zoning Administrator prior to
issuance of building pennits.

4.

All missing and dead landscaping along the_ext~rior of the building and interior coun
yard
shall be
replaced with a
-· ..... ~-·-· ......._~ _...... _..~~
• •• - -· ~. --·
-= :--· ..• - - • - ••
~

000215

0

0

Marco Garbarino
4001 San LeandroBoulevard
Page2

combinationof drought toleranttrees, shrubs and groundcover.A landscapeand
irrigationplan of the existinglandscaping,showingsizes, quantitiesand specific
commonand botanicalnamesof all trees, shrubs, groundcovershall be submittedto the
Zoning Admirustratorfor approvalbefore issuanceof any buildingpermits.
•
LandscapingshaUbe installedper the approvedplans before final buildingpermit
inspection.Any needed irrigationsystemrepairsshall be made and the system
maintainedin good workingorder. All plantingmaterialsshalJbe permanently
maintainedin a good growingconditionand replacedwith new plants whenever
necessary.
5,

That minor changes t0 approvedproject plans shall be submittedto and approvedby the
Zoning Administratorprior to the issuanceof any applicablebuildingpermits and/or
prior
to the constructio.n
of' the changes.
.
,•

6.

'That the applicantshall maintain32 parking spaceson the site for the use of the live
work units.

7.

The approval shall terminateone year from the effectivedate of its granting unless a
buildingpermit for the project ha$ been appliedfor within such period or an extension
Office prior to
has been applied for from the Communityand EconomicDe~e~_opment
the expirationof the pfailllingpermit. In the event the buildingpermit lapses, then the
planning approval will also terminateunless an extensionof the planning permit has
been applied for prior to expiration'of ttie building permit.. ·This approval may be
exrendedfor one (1) year upon writtenrequest·to the ;zoningAdministrator(niax1muni
of three extensionsallowed)prior to the expiration'date.• •

.

'

'

.;·'

This decisionbecomeseffective in ten (lO) days from the date of this letter unless appealedto
the City PlanningCommission. .An·appealis m·adeby completingan applicationa!Jdpayingthe
requiredfee ($413).
'
•
•
In order to file a Building Permit, please submit constructiondrawings consistent with the
present approval and pay fees at the CEDA•Permit Counter, 250 Frank -'Ogawa'Plaza
administrationbuilding,·2ndFlbo'r,Oakland,•
'
•
i:ou
~0

~ave any questions, pl~ase contactJason Madanl of the Zonjng Division a~.(510) 238•
•
•
•

~1!kf1£L •

•

ZoningAqmin~:tor

ATTACHMENTA
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EXHIBIT D

./

000217

EXHIBITD
000218

'"'JJ~ ., ,uc1Kmnaca.nextrequest.co111/requests/18-3
1:

Request #18-312
0 CLOSED
As of October 22, 2021, 9:16am

Details
All written and electronic records concerning APN 033216600303, commonly referred to as
4001 San Leandro Blvd, Oakland Ca. This includes, but is not limited to: letters, permits,
permit applications, maps, diagrams, citations, zoning records, parcel data, planning records,
or other writing under California Evidence Code 250 that concerns the above identified
property.

Received
April 4, 2018 via web

Due
April 16, 2018

Departments
Planning & Building

Documents
18-312 CU05122,pgt
18-312_DRX150780.pdf

18-312_REV00001
0.p_df
18-312 County Assessor Display__,_pdf

18-312.p_df

Staff
Point of Contact
Mariko Highsmith

of2

10/22/2021, 9:18 AN

000219

uuµ~;11oaKHU1aca.nextrequest.com/requests/l8-3 l:

Timeline
Request Closed

Public

We have redacted personal information, including but not limited to, telephone numbers,
social security numbers, credit card numbers and other personal identifying information
pursuant to the constitutional rights of privacy and to protect against identity theft
pursuant to Government Code Section 6254(c).
April 9, 2018, 1:09pm

Document(s} Released

Public

18-312_CU05122.pdf
18-312_DRX150780.pdf
18-312_REV000010.pdf
April 9, 2018, 1:08pm

Document(s} Released

Public

18-312 County Assessor Display.pdf
April 9, 2018, 11:28am

Document(s} Released
18-312.pdf

Public

April 9, 2018, 11:25am

Department Assignment

Public

Planning & Building
April 4, 2018, 10:56am

Request Opened

Public

Request received via web
April 4, 2018, 10:56am

of2

10/22/2021, 9:18 Atv

000220

Request #21-8677
0

CLOSED

As of October 22, 2021, 9:15am

Details
Please provide all issued, final, and/or signed off building permits, conditional use permits,
and/or development permits issued between 1990 and today for the real property located at
4001 San Leandro Street.
Received

October 12, 2021 via web
Due

October 22, 2021
Departments

Planning & Building

Documents
4001 SAN LEANDROST-B0005291Redacted.pdf
4001 SAN LEANDROST-80202586 Redacted.p_df
4001 SAN LEANDROST-B1704677Redacted.p.df
4001 SAN LEANDROST-CU05-122(3}_Redacted.pdf
4001 SAN LEANDROST-CU0S-122(4}Redacted.p_d_f
4001 SAN LEANDROST-E9102785Redacted.pdf
4001 SAN LEANDROST-RRR1700125-SUMMARY.p_d.f
4001 SAN LEANDROST-ZC102166_Redacted.ptlf
4001 SAN LEANDROST-ZC132566_Redacted.pdf
4001 SAN LEANDROST-ZC162310Redacted.ptlf
4001 SSANLEANDROST-M1601815-SIGNED
COPYRedacted,P-df
4001 SAN LEANDROST-B0205870_Redacted.ptlf
4001 SAN LEANDROST-B1504365-APPUCATION_Redacted.pdf
4001 SAN LEANDRO ST-B1504365-CO.pdf

4001 SAN LEANDROST-B9105431Redacted.p_d_f
4001 SAN LEANDRO ST-B9600513_Redacted.pdf

4001 SAN LEANDROST-CU0S-122(1}Redacted.p_d.f
1 of3

10/22/2021,9:18 Atv
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mtp~;110aK1anaca.nextrequest.com/requests/2l -86'i:

4001 SANLEANDROST-CU0S-122(2}
Redacted.pdf
4001 SANLEANDROST-E1500086_Redacted.p.df
4001 SANLEANDROST-E1603551_Redacted.p.df
4001 SANLEANDROST-E9104287Redacted.pdf
4001 SANLEANDROST-E9201213Redacted.p.df
4001 SANLEANDROST-M9200253.pgf
4001 SANLEANDROST-P1602706Redacted,p_df
4001 SANLEANDROST-P9102271.p.d.f
4001 SANLEANDROST-REV00010.pdf
4001 SANLEANDROST-RRR1700125_Redacted,p.d.f
4001 SANLEANDROST-ZC141101Redacted.pdf
4001 SANLEANDROST-ZC160478Redacted,p.d.f
4001 SANLEANDROST-ZC121611Redacted,p.df

Staff
Point of Contact

Brian Fujihara

Timeline
Request Closed

Public

October 18, 2021, 9:32am

Document(s) Released

Public

4001 SAN LEANDRO ST-B0005291_Redacted.pdf
4001 SAN LEANDRO ST-B0202586_Redacted.pdf
4001 SAN LEANDRO ST-B0205870_Redacted.pdf
4001 SAN LEANDRO ST-B1504365-APPLICATION_Redacted.pdf
4001 SAN LEANDRO ST-B1504365-CO.pdf
4001 SAN LEANDRO ST-B1704677 _Redacted.pdf
4001 SAN LEANDRO ST-B9105431 _Redacted.pdf
4001 SAN LEANDRO ST-B9600513_Redacted.pdf
4001 SAN LEANDRO ST-CU0S-122(1 )_Redacted.pdf
4001 SAN LEANDRO ST-CU05-122(2)_Redacted.pdf
4001 SAN LEANDRO ST-CU05-122(3)_Redacted.pdf
4001 SAN LEANDRO ST-CU05-122(4)_Redacted.pdf

of3
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4001 SAN LEANDRO ST-E1500086_Redacted.pdf
4001 SAN LEANDRO ST-E1603551_Redacted.pdf
4001 SAN LEANDRO ST-E9102785_Redacted.pdf
4001 SAN LEANDRO ST-E9104287 _Redacted.pdf
4001 SAN LEANDRO ST-E9201213_Redacted.pdf
4001 SAN LEANDRO ST-M9200253.pdf
4001 SAN LEANDRO ST-P1602706_Redacted.pdf
4001 SAN LEANDRO ST-P9102271.pdf
4001 SAN LEANDRO ST-REV00010.pdf
4001 SAN LEANDRO ST-RRR1700125_Redacted.pdf
4001 SAN LEANDRO ST-RRR1700125-SUMMARY.pdf
4001 SAN LEANDRO ST-ZC102166_Redacted.pdf
4001 SAN LEANDRO ST-ZC121611_Redacted.pdf
4001 SAN LEANDRO ST-ZC132566_Redacted.pdf
4001 SAN LEANDRO ST-ZC141101_Redacted.pdf
4001 SAN LEANDRO ST-ZC160478_Redacted.pdf
4001 SAN LEANDRO ST-ZC16231 0_Redacted.pdf
4001 SSAN LEANDRO ST-M1601815-SIGNED COPY_Redacted.pdf
October 18, 2021, 9:32am

Department Assignment
Planning & Building

Public

October 12, 2021, 3:05am

Request Opened

Public

Request received via web
October 12, 2021, 3:05am

3 of3
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000224
EXHIBIT E

/

.EXHIBITE
000225

\
CITY OF OAKLAND
250 FRANKH. OGAWA PLAZA• 2ND FLOOR· OAKLAND, CA 94612

Planning and Bu/ldlng Department
www.oaklandnet.com

PH:

510-238-3891

FAX: 510-238-2263
TDD: 510-238-3254

CERTIFICATEOF OCCUPANCY

Flnalledon 8/7/2018

Permit Number:

B1504365

Job Site Address:

4001 SAN LEANDRO ST, Oakland, CA 94601

Parcel Number:

033 216600303

Project Description:

Construction to bring live-work units 24 - 33 up to compliance. DRX150780.

Related Permits:

E1603551,M1601815, P1602706

Owner Name and Address:

901 JEFFERSON STREET, LLC
155 GRAND AVE, #1025, OAKLAND, CA 94612

Building Use:

Live/Work Per JLWQ

Number ofStories:

3

,Type of Construction:

VB - Combustible Construction; No Fire Rating

Number of Dwelllng Units:

33

Fire Sprinklers Provided:

Yes:

X

Occupancy:

BuildingCodeRequirement
(Chapter9)

Reason for Fire Sprinklers:

No:

Design Occupant Load:

131
----Total .Number of Parking Spaces
CBC Edition:

__
3___________
_20_1

_

Building code Variances:

Ordinance:
Zone:

R-7 Live / Work
JLWQ

13252.
-----------

..,H~13""X..,.-1.__
_________

_

SEE ATTACHED FLOOR PLAN
BUILDING OFFICIAL:

Deborah Sandercock

THISBUILDINGHAS BEEN INSPECTEDFOR COMPLIANCEWITHTHE REQUIREMENTS
OF THEREFERENCED
CODESAND ORDINANCES
FOR THEOCCUPANCIESAND THEUSESDESCRIBED.
ABOVE,AND OCCUPANCY
OF THEPREMISESONLYFOR SAIDPURPOSESIS
HEREBYAUTHORIZED,
OT BE CONSTRUE As AUTHORITYTO VIOLATE,CANCEL,ALTER,OR SETASIDE ANY OF THEPROVISIONS
Y LAWSOR CITY F OAKLANDORDINANCESNORSHALLSUCHISSUANCETHEREAFTERPREVENT
S OFERRORSOR F VIOLATIONSOF SAID REGULATIONS,
THISCERTIFICATE
IS NOTA LIO NSE,

Coples:

,

D Assessor

D Microfilm

D •BusinessLicense

6/26/2018

000226

RELEVANT HEARING
• DECISIONS
000227

CITY OF OAKLAND
250

FRANK

H.

OGAWA

PLAZA,

SUITE

Community and Economic Development
Rent Adjustment Program

Agency

5313

• OAKLAND,

CALIFORNIA

Housing, Residential Rent
and Relocation Board (HRRRB)

94612-2034
(510) 238-3721
FAX (510) 238-3691
TDD (510) 238-3254

APPEAL DECISION,

CASE NUMBER:

T04-0163 (Garsson v. Collins)

APPEAL HEARING:

July 28, 2005

PROPERTY ADDRESS:

4701 San Leandro St., #37, Oakland, CA

APPEARANCES:

Linda Maranzana (Attorney for Tenant)
Alan Beales (Landlord Representative)
Pauline Deixler (Landlord Repr~sentative)

Background
The petition in this case was filed by the tenant on June 17, 2004, alleging that
the current rent increase exceeds the applicable annual increase permitted under
,
the Ordinance and Regulations.
The landlord filed a timely response to the petition. The response contains three
allegations: (1) The requested payment is not a "rent increase" but, rather, an
annual billing pursuant to the terms of the tenant's lease; (2) The tenant's unit is
commercial, not residential; and (3) The unit is exempt from the Rent Ordinance
as being "newly constructed."
The Hearing Decision
The Hearing Decision granted the tenant's petition. The Hearing Officer found
that the requested payment was an increase in rent, that the unit was used for
residential purposes and so is covered by the Rent Adjustment Ordinance and
that the tenant's rental unit is not exempt from the Rent Ordinance because the
landlord failed to obtain a Certificate of Occupancy, as required by both State law
and the Oakland Municipal Code.
Grounds for Appeal.
The landlord filed an appeal on December 7, 2004, asserting that the decision is

1

000228

inconsistent with the Rent Ordinance, Rent Board Regulations or prior decisions
of the Board; that the decision raises a new policy issue that has not been
decided by the Board; and that the decision is not supported by substantial
evidence. The appeal asserts that it was not possible for the landlord to have
obtained a Certificate of Occupancy at the time the premises were converted
from use as a paint factory to live-work units. Therefore, the building in which
the tenant's unit is located should be found exempt from the Rent Ordinance as
"newly constructed" despite the lack of a Certificate of Occupancy. The landlord
also argued that the use was commercial because the City Planning Code
defined all live-work use as commercial.
Appeal Decision
The Board affirms the decision except for the issue of the new construction
exemption. The Board remands the case for a further hearing, at which the
parties will be able to present further evidence and comment on the issue of the
new construction exemption and the heed for a Certificate of Occupancy. A
finding of fact shall be made as to the date on which residential use of the unit
began.
NOTICE TO PARTIES

Pursuant to Ordinance No(s). 9510 C.M.S. of 1977 and 10449 C.M.S. of 1984,
modified in Article 5 of Chapter 1 of the Municipal Code, the City of Oakland has
adopted the ninety (90) day statute of limitations period of Code of Civil
Procedure, Section 1094.6.
YOU ARE HEREBY NOTIFIED THAT YOU HAVE NINETY (90) DAYS FROM
THE DATE OF MAILING OF THIS DECISION WITHIN WHICH TO SEEK
JUDICIAL REVIEW OF THE DECISION OF THIS BOARD IN YOUR CASE.

RICK NEMCIK-CRUZ
HOUSING, RESIDENTIAL R T AND
RELOCATION BOARD DESIGNEDD

DATE

Passed by the following vote:
Aye: H. Bolt Trippe, S. Kennedy, S. Sanger, D. Taylor, R. Hunter, L. Arreola
Nay: None
Abstain: None
Absent: None

2
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PROOF OF SERVICE,
Case Number T04-0l63
I am a resident of the State of California and over eighteen years of age. I am not a party to the
Residential Rent Adjustment Program case listed above. I am employed in Alameda County,
California. My business address is 250 Frank H. Ogawa Plaza, Suite 5313, 5th Floor, Oakland,
••
California 94612.
Today, I served the attached Appeal Decision by placing a true copy of it in a sealed envelopein
City of Oakland mail collection receptacle for mailing on the below date at 250 Frank H. Ogawa
Plaza, Suite 5313, 5th Floor, Oakland, California, addressedto:
Chandra Garsson
4701 San Leandro St Unit 37
Oakland, CA 94601

Linda Maranzana, SBN
222222
3130 Shattuck Ave
Berkeley, CA 94705

2117

Alan K. Beales
6116 Merced Ave. Unit
214
Oakland, CA 94611

Pauline M. Deixler Esq.
6050 Hollis St
Emeryville, CA 94608

P.O. Box 8685
Emeryville,CA 94662

Francis Collins
1301 61 st St

Emeryville, CA 94608-

Rebecca Robbins

Emily Schaefer, Law Clerk
3 130 Shattuck Ave
Berkeley, CA 94705

I am readily familiar with the City of Oakland's practice of collectionand processing
correspondence for mailing. Under that practice an envelope placed in the mail collection
receptacle described above would be deposited in the United Statesmail with the U.S. Postal
Service on that same day with first class postage thereon fully prepaidin the ordinary course of
business.
I declare under penalty of perjury under the laws of the State o 'alifornia that the above is true
and correct. Executed on Tuesday, September 13, 2005, in O and, California.

ChrishelleChatman
OaklandRent AdjustmentProgram

000230

(

(

CITY OF OAKLAND•
250 FRANK H. OGAWAPLAZA, SUITE 5313, OAKLAND,CALIFORNIA94612-2034
Communityand Economic DevelopmentAgency(510)238-3721
Rent AdjustmentProgram

FAX (510) 238-3691
TDD (510) 238-3254

. CORRECTEDHEARINGDECISION
CASE NUMBER:·

T04-0163 (Garsson v. Collins)

PROPERTY ADDRESS:

4701 San Leandro St., #37 Oakland, CA

HEARING DATE:

August 20, 2004

PARTIES PRESENT:

Chandra Garsson (Tenant)
Pedro Moreno (Witness for Tenant)
Francis D. Collins (Landlord)
Rebecca Robins (Agent for Landlord)
Alan K. Beales (Representative for Landlord)

INTRODUCTION

This matter involvesa petition filed on June 17, 2004 by a tenantwho contestsa request
for payment that she contends is a rent increasewhich exceedsthe ConsumerPrice Index
(CPI) Rent increase authorized by the OaklandMW1icipalCode(O.M.C.)and Rent
AdjustmentProgramRegulations (Regulations).
The landlord,in response to the petition, claims that the requestedpaymentis, in fact, not
a "rent increase"but an annual billing pursuantto the terms of the tenant's lease. The
landlord furthercontendsthat the tenant's unit is exempt from the Rent Ordinanceon two
grounds: (1) the unit is commercial,not residential;and (2) the unit was "newly
constructed."
The persons listed above appeared at the hearing and were givenfull opportunityto
present relevant evidence and argument. All persons other than the representativefor the
landlord testifiedunder oath.
THE DECISION

The petition is granted. The tenant's unit is not exempt from the Rent Ordinance,and the
tenant need not pay the "annual charge" requestedby the landlord.
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A Hearing Decision in this matter was issued on October 22, 2004. Thereafter, it came to
the attention of the Hearing Officer that on September 20, 2004 a Memorandum was
issued by the Manager of the Permit Center of the City of Oakland Community and
Economic Development Agency. This Memorandum states that the Oakland Building
Code requires the Building Official to issue a Certificate of Occupancy for all changes of
use within existing buildings, as well as for newly constructed buildings. Upon reading
this Memorandum, the Hearing Officer undertook further investigation of both State law
and the O.M.C., which led to the issuance of this Corrected Hearing Decision.
This Corrected Hearing Decision is an entirely new Decision, and is certified for
• immediate appeal before the Board.

FINDINGS OF FACT AND CONCLUSIONSOF LAW
Background: The property consists of an apartment in a live-work building consisting of
65 units. The tenant originally moved into her present unit on November 9, 1990, at an
initial rent of $800 per month. On April 1, 2004 the tenant was served with a disputed
notice in which the landlord requested payment of an annual charge in the total amount of
$381.62. The tenant petition does not otherwise dispute any rent increase.
Notice Requirements: An owner of any covered unit is required to give a tenant written
notice of the existence and scope of the Rent Adjustment Program (RAP) both at the
commencement of the tenancy and concurrent with any notice ofrent increase. The
landlord may cure the failure to provide proper notice at the commencement of the
tenancy, but will be subject to a penalty. If the required notices have not been provided,
any proposed notice of rent increase is invalid.
At the hearing, the landlord admitted that the tenant was never provided notice of the
RAP. Therefore, if the contested payment is a "rent increase," and the tenant's unit is not
exempt from the Ordinance, the request for payment is invalid.

\_

Is the Requested Payment Considered to be "Rent"? In letters dated March 25, 2004,
copies of which are attached to the Response, the landlord requested payment of a share
of an increase in property taxes and insurance, pursuant to the provisions of a written
lease between the parties. "'Rent' means the total consideration charged or received by
an Owner in exchange for the use or occupancy of a Covered Unit ... " (O.M.C.
8.22.020). It is further noted that Paragraph 8.2 of the lease between the parties dated
December 6, 1993 (Exhibit "C" of Landlord's Supplemental Filing) states in part: "the
Tenant shall pay ... as additionalrent, a proportionate share of any increase in
insurance costs ... " (Emphasis added).
The requested payment was clearly part of the "consideration charged" to the tenant and,
further, is called "rent" in the form lease signed by the parties. Therefore, the contested
payment is found to be a rent increase under the Ordinance. The fact that such a payment

2

000232

(

is authorized under the lease is irrelevant; the public policy underlying the Ordinance
outweighs inconsistent agreements between the parties.
Is the Tenant's Unit a "Dwelling Unit"? The Rent Ordinance governs all dwelling units,
including joint living and work spaces, which are not otherwise exempt.
On or about December 6, 1993 the parties entered into a written agreement entitled
"Industrial Lease" (Exhibit "C" of the landlord's Supplemental Filing). Paragraph 1.5 of
this document states·that "the premises shall be used and occupied only for
painting/sculpture studio and related activities." Further, the subject building is located
in an area designated by the City of Oakland as a "Heavy Industrial Zone." Therefore,
the landlord contends that the tenant's unit is a commercial - not a residential - rental,
and is not subject to the Ordinance.
A unit is not automatically commercial in nature merely because of the wording of the
written lease, which in this case was prepared by-the landlord. O.M.C. Section 8.22.180
statcis: "Any provision, whether oral or written, in or pertaining to a rental agreement
whereby any provision of this Chapter is waived or modified, is against public policy."
The core purpose of the Rent Ordinance is the regulation of rents for residential tenants.
Therefore, ifthe·tenant's unit has always been her residence, with the actual or
constructive knowledge of the landlord, it is a "covered unit," regardless of the wording
of the lease.
At the hearing, the tenant credibly testified as follows: She first moved into another unit
on the premises in August, 1987, in response to a newspaper advertisement for a
"live/work" rental. At that time Barbara Splady, the rental agent, told the tenant that it
was understood that she would be living in the unit. However, Ms. Splady also infonned
the tenant that she could not "legally'' live in the unit and that the City of Oakland had no
knowledge that the rental spaces were used as residences.
In the year 1990, when the tenant moved to her current unit, she discussed the premises
with the then-current rental agent, Debra Baker, as being a "live-work" unit. Both rental
agents told her at :various times that if a Fire Marshall or other official should come on
the premises, the tenant should hide the fact that she lives there. This testimony is found
to be truthful.
The tenant has lived in these. units as her sole residences for the past 17 years. The tenant
and her witness credibly testified that many other tenants in the complex also live in their
units. Additionally, prior to the hearing, the tenant submitted two letters sent to her by
Debra Baker, dated November 14, 1994 and May 8, 1995. In both of these letters, Ms.
Baker used the term "roommate" in the context of the rental of the tenant's unit.
The landlord, whose testimony was also credible, testified as follows: He has owned the
subject property since 1978. Ms. Splady "could have been" his rental agent in the year
1987 and Ms. Baker was his rental agent in 1990. Debra Baker had the authority to send
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the letters referred to above, and he would not commonly use the word "roommate" in the
context of a commercial rental.
The landlord further testified that for the last several years he has known that the
petitioning tenant and other tenants on the premises were living in their units. In a
Supplemental Filing the landlord ~ubmitted, as Exhibit "E," copies of 3 building permits
issued by the City of Oakland on December 12, 2001. These permits concern the
conversion of a commercial building at 4701 San Leandro Street into various numbers of
work/live units.
The landlord's rental agents had at least ostensible authority to make the statements
attributed to them by the tenant, and the landlord is bound by these statements of his
agents (Civil Code Section 2295, et seq.). It is clear that the tenant has lived in her unit
for the past 14 years, with the actual and/or imputed knowledge of the landlord.
Therefore, the wording of the lease notwithstanding, the tenant's unit is residential, not
commercial, in nature.
Is the Unit Exempt as "New Construction"?: Dwelling units are not "covered units"
under the Ordinance if such units "were new.ly constructed and received a certificate of
occupancy on or after January 1, 1983. To qualify as a newly constructed dwelling unit
the dwelling unit must be entirely newly constructed or created from space that was
formerly entirely non-residential" [O.M.C. 8.22.030(A)(5)J. "Newly constructed units
include legal conversions of uninhabited spaces not used by Tenants, such as ... Spaces
that were formerly entirely commercial."[Regulations, Section 8.22.030(B)(2)(a)(iv)].
The City of Oakland has never issued a Certificate of Occupancy for either the subject
unit or for the building in which it is located. However, the landlord contends that the
subject unit is nevertheless exempt from the Ordinance because it is not possible to obtain
a Certificate of Occupancy.
Evidence of New Construction:
The landlord provided credible, uncontradicted documentary evidence and testimony as
follows: Prior to the year 1978, when the landlord purchased the building in which the
tenants' unit is located, the building had been used only for commercial purposes; it was
entirely non-residential. In the year 1978 and thereafter, the landlord undertook a
construction project to create 65 live-work spaces within the existing structure. A
building permit was issued, the work was completed, and final inspections were
perfom1ed by representatives of the appropriate City agencies.
No Certificate of Occupancy has been issued for the subject building. The landlord
credibly testified that he did not apply for a Certificate because he was informed by City
representatives that the City grants such certificates only for buildings that are entirely
newly constructed, and not those in which the exterior structure remains essentially
intact. The tenant did not dispute this testimony.

4

000234

(
Discussion:
Both State law and the Oakland Municipal Code require the Cityto issue a Certificateof
Occupancy if there is a change of use from non-residentialto residential. California
Building Code (CBC) Section 109.1 states: "No building or structureshall be used or
occupied, and no change in the existing occupancyclassificationof a building or
structure or portion thereof shall be made until the building officialhas issued a
certificate of occupancytherefore as provided herein."
CBC Section 109.2 provides that changes in the use of a buildingmay not be made
except as provided in Section 3405, which states: "The characterof the occupancyof
existing buildings may be changed , . , [However],[n]o changein the characterof
occupancy of a building shall be made without a certificateof occupancy, as requiredby
Section 109 of this code."
This language was adoptedby the City of Oakland.inSection15.04.205of the Oakland
Housing Code.
No one, whether an employeeof the City of Oakland or otherwise,has either the actual or
ostensible authorityto legally bind the City contraryto the O.M.C.and State law. The
Rent Ordinancestates that a Certificate of Occupancymust be issued in order for a unit to
qualify as "new construction,"and the City is required to issue.such a certificatewhen the
existing occupancyclassificationof a building changesto becomeresidential in nature.
Therefore, the building in question is ineligible for exemptionfrom the Rent Ordinance
as "new construction."
This Decision does not preclude the landlord from obtaininga Certificateof Occupancy,
which may be the basis for a future claim of exemptionfromthe Rent Ordinance.
ORDER

Wherefore,all the evidence having been heard and considered,it is the order of
this Hearing Officer that:
1. Petition No, T04-0163 is granted.
2. The tenant's rental unit is not exempt from the Ordinance,and the tenant need not pay
the "ammal charge" requested by the landlord.
3. Appeal: This decision is certified for immediateappeal to the Housing Residential
Rent andRelocationBoard
,
~

;fl

Dated:November17,2004

/b

~

-s-,t('--~~-h--,F-n-K_.,a~s+-d-in----~c.-=ooHearing Officer
Rent AdjustmentProgram
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PROOFOF SERVICE
Case Number T04-0163
I am a resident of the State of California at least eighteen years of age. I am not a party to the Rent
Program case listed above. I am employed in Alameda County, California. My business address is
250 Frank H. Ogawa Plaza, Suite 5313, 5th Floor, Oakland, California 94612.
I

Today, I served the attached Corrected HearingDecisionNoticein a sealed envelope in City of
Oakland mail collection receptacle at 250 Frank H. Ogawa Plaza, Suite 5313, 5th Floor, Oakland,
California, addressed to:

Chandra Garsson
4701 San Leandro St Unit 37
Oakland, CA 94601

RebeccaRobbins
P.O. Box 8685
Emeryville, CA 94662

Francis Collins
1301 61st St
Emeryville, CA 946082117

I am readily familiar with the City of Oakland's practice of collection and processing
correspondence for mailing. Under that practice an envelope placed in the mail collection
receptacle described above would be deposited in the United States mail with the U.S. Postal
Service on that same day with first class postage thereon fully prepaid in the ordinary course of
business.
I declare under penalty of perjury under the laws of the State of California that the above is true
and correct. Executed on Wednesday, November 17, 2004, in Oakland, California.

Gloria J. Ellis
Rent Adjustment Program
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Development
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• OAKLAND,

CALIFORNIA

94612-2034
(510) 238-3721
FAX (510) 238-3691
TDD (510) 238-3254

HEARING DECISION ON REMAND
CASE NUMBER:

T04 -0163 (Garsson v. Collins)

PROPERTY ADDRESS:

4701 San Leandro St., #37
Oakland, California

HEARING DATE:

September 22, 2005

APPEARANCES:

Chandra Garsson (Tenant)
Linda Maranzana (Attorney for Tenant)
Emily Schaeffer (Tenant Representative)
Deborah Green (Witness for Tenant)
Francis D. Collins (Landlord)
Alan K. Beales (Landlord Representative)
Pauline Deixler (Attorney for Landlord) •

INTRODUCTION
This matter involves a Petition filed on June 17, 2004 by a Tenant who contests a rent
increase that she claims exceeds the Consumer Price Index (CPI) rent increase
authorized by the Oakland Municipal Code (O.M.C.) Chapter 8.22 and Rent
Adjustmel.).tProgram Regulations (Regulations).
The Landlord filed a timely response to the Petition alleging:
(1)

The requested payment is not a "rent increase" but rather, an annual
billing pursuant to the terms of the tenant's lease;

(2)

The Tenant's unit is commercial, notresidential; and

(3)

The unit is exempt from the Rent Ordinance as being "newly
constructed."
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ORIGINALDECISION
The Hearing Officer granted the Tenant's Petition. The Hearing Officerfoundthat
the requestedpayment was an increase in rent and that the unit is used for residential
purposes and so is covered by the Rent AdjustmentOrdinanceand that the tenant's
rental unit is not exempt from the Rent Ordinancebecausethe Landlordfailed to
obtain a Certificateof Occupancyas requiredby both Statelaw and the Oakland
Municipal Code. No restitution was ordered.
It was uncontestedthat the current rent withouttaking into accountthe disputedrent
increase is $1,231.00.
APPEALEDDECISION
The Appeal Hearing came before the Board on July 28, 2005. The Board affirmed
the decision of the Hearing Officer except for the issue of new construction
exemption. The Board remanded the case for a furtherhearing,at which the parties
were to present further evidence and commenton the issue of the new construction
exemptionand the need for a Certificateof Occupancy. The Hearing Officeron
remand was to issue a finding of fact as to the date on whichresidential use of the
unit began.
September 22, 2005 Hearin~

On September22, 2005 the persons listed above appearedat the Hearingand were
given a full opportunityto present relevant evidenceand arguments;those testifying
testified under oath. These findings of fact and conclusionsof law are set forth in the
Order requested by the Housing, Residential,Rent and RelocationBoard.
FINDINGSOF FACT AND CONCLUSIONSOF LAW
(l)The date on which residential use of the unit began.

The Landlord,Francis Collins, testified that he purchasedthe propertyin November
1978. The property consisted of 13 buildings;that he subletthe second floor of one
building to Jim Alexander. The Landlord,Mr. Collins,describedMr. Alexander's
involvementin the building in late 1979 or early 1980 alternatelyas a partner, leasee,
employeeand/or caretaker. Mr. Collins' testimonywas clear, however,that Mr.
Alexander was given the second floor of the buildingto occupyand to rent out
portions of it as he saw fit. The second floor was dividedup into five spaces by Mr.
Alexander. Mr. Alexander took a space that was eventuallynamed No. 37, the
subject unit.
Mr. Collins testified that Mr. Alexanderresided on the property in a capacityas
caretaker, to watch over it beginning in late 1979or early 1980.
2
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Deborah Green, a witness for the Tenant, testified crediblythat she moved into Unit
38 in 1979 or 1980, and that she was Mr. Alexander's girlfriend;that their units were
across the hall from each other; that they built a bathroom/showerfor use of their
units and one other unit on the second floor. She testified that she was living on the
premises across the hall from No. 37 in 1980 and that Mr.Alexanderwas living,
which included sleeping, cooking, eating, in Unit 37 duringthat same time period.
She testified that his two children would visit him at Unit No. 37. She further
testified that when Mr. Alexander and she broke up he moved out ofNo. 37. The
next tenants were Doug Ohm and Chris Baker, who, she testified, moved in sometime
in 1983,although her recollection of the exact date was uncertain.
While the exact date that Mr. Alexander moved into UnitNo. 37 and began to live
there as a resident cannot be determinedwith specificityit is clear from the testimony
of both Mr. Collins and Ms. Green that he was living there in 1980.
The Hearing Officer makes a finding of fact that a residentialuse of Unit 37 began no
later than 1980.
(2) New Construction Exemption.

The Ordinance1 is clear that for a unit to be exempt from the applicationof the
Ordinancefor a newly constructed unit, the unit must have received a Certificateof
Occupancyon or after January 1, 1983 and the dwellingunit must have been entirely
new or created from space that was formerly entirelynon-residential.
Both parties stipulated at the hearing that the subject premiseswas entirely
nomesidential at some point before it was converted into live/workunits. However,
it is clear from the credible testimony of Mr. Collins and Ms. Green that Unit 37 was
used as a residence by Jim Alexander before January 1, 1983. Consequently,Unit 37
is not a dwelling unit which was newly constructedor createdfrom space which was
formerlyentirely nonresidential on or after January 1, 1983and is, hence, not an
exempt unit
(3) A Need for a Certificate of Occupancy.

Pursuant to the Ordinance2 , to be exempt, in addition to not being used residentially
before January 1, 1983, a dwelling unit had to receive a Certificateof Occupancyon
or after January 1, 1983.

1

Ordinance 8.22.030A

2

Ordinance 8.22.030A.5.
3
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Mr. Collins testified that the City was not giving Certificates of Occupancy for
live/work conversions at the time he took over the property and did not begin to do so
until November of 2004. To prove that point, he produced evidence found in
Landlord's Exhibits 2, 3, 4, as well as the Wood v. Collins (T04-0380) decision
produced by Landlord as Landlord's Exhibit 5. The decision in Wood v. Collins.
does suggest that no Certificate of Occupancy was available in the 1980's, but it does
state that as of November 2004, a Certificate of Occupancy for Iive-work conversions
became obtainable.
Landlord has satisfied the burden of proof on the fact that no Certificates of
Occupancy were available until 2004. Landlord testified that he has not attempted to
apply for a Certificate of Occupancy since late 2004 because he decided to
substantially upgrade the whole complex including Tenant's unit. His reasons for not
applying since November 2005 excuse compliance with the requirement of obtaining
a Certificate of Occupancy and permits because, except for Tenant's unit, the
complex is substantially empty.

ORDER
Wherefore, all the evidence having been heard and considered, it is the Order of this
Hearing Officer that:
1.

Petition T05 -0104 is granted.

2.

The subject Unit No. 37 was used as a residence as early as 1980.

3.

The subject Unit No. 37 is not exempt from the Rent Ordinance.

4.

The Landlord did satisfy his burden of proof to show that a Certificate of
Occupancy was unavailable.

5.

The current rent for the Tenant's unit is $1,231.00.

6.

The decision is the Final Decision of the Hearing Officer. Either Party may
appeal this decision within Twenty (20) Days of the date of mailing of the
decision shown on the attached proof of service, by filing with the Rent
Adjustment Program a written appeal on the form prescribed by the Rent
Adjustment Program. lfthe last day to file is a weekend or holiday, the
period of time to file the document is extended
e next day.

I
Dated:

October 4, 2005

l

\
WILLIAMJ. P
HEARING OFFICER,
RENT ADJUSTMENT PROGRAM
4
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PROOF OF SERVICE
Case Number T04-0163
I am a resident of the State of California and over eighteen years of age. I am not a party to the
Residential Rent Adjustment Program case listed above. I am employed in ,Alameda County,
th
California. My business address is 250 Frank H. Ogawa Plaza, Suite 5313, 5 Floor, Oakland,
California 94612.
Today, I served the attached Hearing Decision on Remand by placing a true copy of it in a
sealed envelope in City of Oakland mail collection receptacle for mailing on the below date at
250 Frank H. Ogawa Plaza, Suite 5313, 5th Floor, Oakland, California, addressed to:
Pauline M. Deixler Esq.
6050 Hollis St
Emeryville, CA 94608

Linda Maranzana, SBN
222222
3130 Shattuck Ave
Berkeley, CA 94705

Emily Schaefer, Law
Clerk
3130 Shattuck Ave
Berkeley, CA 94705

Rebecca Robbins
P.O. Box 8685
Emeryville, CA 94662

Alan K. Beales
6116 Merced Ave. Unit 214
Oakland, CA 94611

Chandra Garsson
4701 San Leandro St Unit
37
Oakland, CA 94601

Francis Collins
130161stSt
Emeryville, CA 946082117

I am readily familiar with the City of Oakland's practice ofcollection and processing
correspondence for mailing. Under that practice an envelope placed in the mail collection
receptacle described above would be deposited in the United States mail with the U.S. Postal
Service on that same day with first class postage thereon fully prepaid in the ordinary course of
business.
I declare under penalty of perjury under the laws of the State of California that the above is true
and correct. Executed on Thursday, October 06, 2005, in Oakland, C • F-Qia.

Oakland Rent Adjustment Program

000241

r
CITY OF OAKLAND
250 FRANK H. OGAWA PLAZA, SUITE 5313, OAKLAND, CALIFORNIA 94612-2034
Community and Economic Development Agency
Rent Adjustment Program

(510) 238-3721
FAX (510) 238'-3691
TDD (510) 238-3254

HEARING DECISION
CASE NUMBER:

T04-0163 (Garsson v. Collins)

PROPERTY ADDRESS:

4701 San Leandro St,, #37 Oakland, CA

HEARING DATE:

August 20, 2004

PARTIES PRESENT:

Chandra Garsson (Tenant)
Pedro Moreno (Witness for Tenant)
Ftancis D. Collins (Landlord)
Rebecca Robins (Agent for Landlord)
Alan K. Beales (Representative for Landlord)

INTRODUCTION

This matter involves a petition filed on June 17,2004 by a tenantwho contestsa request
for payment that she contends is a rent increasewhich exceedsthe ConsumerPrice Index
(CPI) Rent increase authorized by the OaklandMunicipalCode(0.M.C.) and Rent
AdjustmentProgramRegulations (Regulations).
The landlord,in response to the petition, claims that th~ requestedpayment is, in fact,not
a "rent increase",but an annual billing pursuantto the terms of the tenant's lease. The
landlordfurther contends that the tenant's unit is exempt fromthe Rent Ordinanceon two
grounds: (1) the unit is commercial,not residential;and (2) the unit was "newly
constructed."
The persons listed above appeared at the hearing and were givenfull opportunityto
present relevant evidence and argument. All persons other than the representativefor the
landlordtestified under oath.
THE DECISION

The petition is denied. The tenant's unit is exempt from the Rent Ordinance.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

Background: The property consistsof an apartmentin a live-workbuildingconsistingof
65 units. The tenant originally movedinto her present unit on November9, 1990,at an
initialrent of $800 per month. On April 1, 2004 the tenant was served with a disputed
notice in which the landlord requestedpaymentof an annualchargein the total amountof
$381.62. The tenant petition does not otherwisedispute anyrent increase.
NoticeRequirements: An owner of any coveredunit is requiredto give a tenant written
notice of the existenceand scope of the Rent AdjustmentProgram(RAP) both at the
commencementof the tenancy and concurrentwith any notice of rent increase. The
landlordmay cure the failure to provideproper notice at the commencementof the
tenancy,but will be subject to a penalty. If the required noticeshave not been provided,
any proposednotice of rent increaseis invalid.
At the hearing,the landlord admittedthat the tenant was neverprovidednotice of the
RAP. Therefore,if the contestedpaymentis a "rent increase,"and the tenant's unit is not
exempt from the Ordinance,the requestfor payment is invalid.
Is the RequestedPayment Consideredto be "Rent"? In lettersdatedMarch 25, 2004,
copies of which are attached to the Response,the landlordrequestedpaymentof a share
of an increasein property taxes and insurance,pursuant to the provisionsof a written
lease betweenthe parties. '"Rent' meansthe total considerationcharged or receivedby
an Ownerin exchangefor the use or occupancyof a CoveredUnit ... " (O.M.C.
8.22.020). It is further noted that .Paragraph8.2 of the lease betweenthe parties dated
December6, 1993(Exhibit "C" of Landlord's SupplementalFiling)states in part: "the
Tenant shall pay ... as additional rent, a proportionateshare of any increasein
insurancecosts ... " (Emphasis added).
The requestedpayment was clearly part of the "considerationcharged"to the tenant and,
further,is called "rent" in the form lease signedby the parties. Therefore,the contested
paymentis foundto be a rent increaseunder the Ordinance. The fact that such a p~yment
is authorizedunder the lease is irrelevant;the public policy underlyingthe Ordinance
outweighsinconsistentagreementsbetweenthe parties.
Is the Tenant's Unit a "DwellingUnit"? The Rent Ordinancegovernsall dwellingunits,
includingjoint living and work spaces,which are not otherwiseexempt.
On or about December6, 1993 the parties enteredinto a written agreemententitled
"IndustrialLease" (Exhibit "C" of the landlord's SupplementalFiling). Paragraph1.5of
this documentstates that "the premisesshall be used and occupiedonly for
painting/sculpturestudio and related activities." Further, the subjectbuildingis located
in an area designatedby the City of Oaklandas a "Heavy IndustrialZone." Therefore,
the landlordcontendsthat the tenant's unit is a commercial- not a residential- rental,
and is not subjectto the Ordinance.
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A unit is not automatically commercial in nature merely because of the wording of the
written lease, which in this case was prepared by the landlord. 0 .M.C. Section 8.22.180
states: "Any provision, whether oral or written, in or pertaining to a rental agreement
whereby any provision of this Chapter is waived or modified, is against public policy."
The core purpose of the Rent Ordinance is the regulation ofrents for residential tenants.
Therefore, if the tenant's unit has always been her residence, with the actual or
constructive knowledge of the landlord, it is a "covered unit," regardless of the wording
of the lease.
At the hearing, the tenant credibly testified as follows: She first moved into another unit
on the premises in August, 1987, in response to a newspaper advertisement for a
"live/work" rental. At that time Barbara Splady, the rental agent, told the tenant that it
was understood that she would be living in the unit. However, Ms. Splady also informed
the tenant that she could not "legally" live in the unit and that the City of Oakland had no
knowledge that the rental spaces were used as residences.
In the year 1990, when the tenant moved to her current unit, she discussed the premises
with the then-current rental agent, Debra Baker, as being a "live-work" unit. Both rental
agents told her at various times that if a Fire Marshall or other official should come on
the premises, the tenant should hide the fact that she lives there. This testimony is found
to be truthful.
The tenant has lived in these units as her sole residences for the past 17 years. The tenant
and her witness credibly testified that many other tenants in the complex also live in their
units. Additionally, prior to the hearing, the tenant submitted two letters sent to her by
Debra Baker, dated November 14, 1994 and May 8, 1995. In both of these letters, Ms.
Baker used the term "roommate" in the context of the rental of the tenant's unit.
The landlord, whose testimony was also credible, testified as follows: He has owned the
subject property since 1978. Ms. Splady "could have been" his rental agent in the year
1987 and Ms. Baker was his rental agent in 1990. Debra Baker had the authority to send
the letters referred to above, and he would not commonly use the word "roommate" in the
context of a commercial rental.
The landlord further testified that for the last several years he has known that the
petitioning tenant and other tenants on the premises were living in their units. In a
Supplemental Filing the landlord submitted, as Exhibit "E," copies of3 building permits
issued by the City of Oakland on December 12, 2001. These pennits concern the
conversion of a commercial building at 4701 San Leandro Street into various numbers of
work/live units.
The landlord's rental agents had at least ostensible authority to make the statements
attributed to them by the tenant, and the landlord is bound by these statements of his
agents (Civil Code Section 2295, et seq.). It ,isclear that the tenant has lived in her unit
for the past 14 years, with the actual and/or imputed knowledge of the landlord.
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Therefore,the wording of the lease notwithstanding,the tenant's unit is residential,not
commercial,in nature.
Is the Unit Exempt as ''New Construction"?: Dwellingunitsare not "coveredunits"
under the Ordinanceif such units "were newly constructedand received a certificateof
occupancyon or after January 1, 1983. To qualify as a newly constructeddwellingunit
the dwellingunit must be entirelynewly constructedor createdfrom space that was
formerlyentirelynon-residential"[O.M.C.8.22.030(A)(5)]."Newlyconstructedunits
include legal conversionsof uninhabitedspaces not used by Tenants,such as ... Spaces
that were fonnerly entirely commercial."[Regulations,Section8.22.030(B)(2)(a)(iv)].
The City of Oaklandhas never issued a Certificateof Occupancyfor either the subject
unit or for the building in which it is located. However,the landlordcontendsthat the
subjectunit is neverthelessexempt from the Ordinancebecauseit is not possibleto obtain
a Certificateof Occupancy.
Evidenceof New Construction:
The landlordprovided credible, uncontradicteddocumentaryevidenceand testimonyas
follows:Prior to the year 1978,when the landlordpurchasedthe buildingin whichthe
tenants' unit is located,the buildinghad been used only for commercialpurposes;it was
entirelynon-residential. In the year 1978 and thereafter,the landlordundertooka
constructionproject to create 65 live-workspaces within the existingstructure. A
buildingpennit was issued, the work was completed,and final inspectionswere
performedby representativesof the appropriateCity agencies.
However,a Certificateof Occupancyhas never been issued. The landlordcredibly
testifiedthat he did not apply for a Certificatebecausehe was informedby City
representativesthat the City grants such certificatesonly for buildingsthat are entirely
newly constructed,and not those in which the exteriorstructureremainsessentially
intact. The tenant did not dispute this testimony.
Discussion:
There is no doubt that the subject building was created from spacethat was formerly
entirelynon-residential. However, due to circumstancespresumablynot envisionedby
the Ordinance,the landlord has not been able to obtain a Certificateof Occupancy.
"The law respects form less than substance"[Civil Code Section3528]and never
requires impossibilities[Civil Code Section3531]. Therefore,it is found that the tenant's
unit was "newly constructed,"and that it is thereforeexempt from rent limitationsunder
the Ordinance. This finding is consistentwith the holding in the case of Cornacchiov.
Schmier,T03-0386,previously decidedby this agency.

4
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ORDER
Wherefore,all the evidencehaving been heard and considered,it is the order of
this Hearing Officer that:

\

\

1. Petition No. T04-0163is denied.
2. The tenant's rental unit is exempt from the Ordinanceas being new construction.
3. Appeal: This decision is certified for immediateappealto the Housing Residential
Rent and RelocationBoard.

Dated: October 22, 2004

siephenlfudin
HearingOfficer
Rent AdjustmentProgram
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PROOF OF SERVICE

CaseNumber T04-0163
I am a resident of the State of Californiaat least eighteenyears of age. I am not a partyto the Rent
Program case listed above. I am employedin AlamedaCounty,California. My businessaddressis
250 Frank H. Ogawa Plaza, Suite 5313, 5th Floor, Oakland,California94612.
Today, I served the attachedHearing Decision by placing a true copy ofit in a sealedenvelopein
City of Oakland mail collectionreceptacleat 250 Frank H. OgawaPlaza, Suite5313, 5th Floor,
Oakland, California,addressedto:

ChandraGarsson
4701 San Leandro St Unit 37
Oakland, CA 94601

Rebecca Robbins
P.O. Box 8685
Emeryville,CA 94662

FrancisCollins
1301 61st St
Emeryville,CA 94608-2117

I am readily familiarwith the City or'Oakfand's practice of collectionand processing
correspondencefor mailing. Under that practicean envelopeplacedin the mail collection
receptacle describedabove would be depositedin the United Statesmail with the U.S. Postal
Serviceon that same day with first class postagethereon fully prepaidin the ordinarycourse of
business.
I declare under penalty of perjury under the laws of the State of Californiathat the above is true
and correct. Executed on Monday, October25, 2004, in Oakland,California.
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CITY

OF

OAKLAND

250 FRANK H. OGAWA PLAZA, SUITE 531-3, OAKLAND, CALIFORNIA 94612-2034
Community and Economic Development Agency
Rent Adjustment Program

(510) 238-3721
FAX (510) 238-3691
TDD (510) 238-3254

APPEAL DECISION
CASE NUMBER:

T04-0380 (Wood v. Collins)

PROPERTY ADDRESS:

-4701San Leandro St., #45, Oakland,CA 94601

APPEARANCES:

Alan Beales and Pauline Deixler for landlord/appellant
No appearance for tenant/appellee

On July 5, 2005 the Rent Adjustment Program received letter from the tenant's
attorney stating that the matter was settled and the petition was withdrawn. A
stipulation for a stipulated appeal deci.sion by the Board accompanied the letter as
evidence of the ·settlement, essentially finding the subject unit exempt from
application of the Rent _AdjustmentOrdinance. The Rent Adjustment Program Staff
did not accept the stipulation for dismissal because it was contrary to Rent Board
Regulation 8.22.100.8.8. The landlord's pending appeal was allowed to proceed
and came on regularly on July 28, 2005.
At the appeal hearing, the Board agreed that the stipulation could not be given effect
because it violated the Regulation cited above and also agreed that the case should
be dismissed because the tenant withdrew her petition. Landlord's representatives
acquiesced to this decision, but asked that the Hearing Decision not be given effect.
The Board refuses to give the stipulation effect, vacates the Hearing Decision in this
case and dismisses the case.

NOTICETO PARTIES
Pursuant to Ordinance No(s). 9510 C.M.S. of 1977 anp 10449 C.M.S. of 1984,
modified in Article 5 of Chapter 1 of the Municipal Code, the City of Oakland has
adopted the ninety (90) day statute of limitations period of Code of Civil Procedures,
Section 1094.6.
YOU ARE HEREBY NOTIFIED THAT YOU HAVE NINETY (90) DAYS FROM THE
DATE OF MAILING OF THIS DECISION WITHIN WHICH TO SEEK JUDICIAL
REVIEW OF THE DECISION OF THIS BOARD IN YOUR CASE.

1
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I.

t

Action taken by the following vote:
Ayes: H. Bolt Trippe, S. Sanger, S. Kennedy,D. Taylor, R. Hunter,L. Arreola
• Nay: None
Abstain: None
Absent: None

Date:

9 ...l 2 -

fL.Lff--~ L

6-f

~

Housing, ResidentialRent and
Reloc~tionBoard
By Rick Nemcik-Cruz,Board Designee
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PROOF OF SERVICE
Case Number T04~0380
I am a resident of the State of California and over eighteen years of age. I am not a party to the
Residential Rent A~justment Program case listed above. I am employed in Alameda County,
California. My business address is 250 Frank H. Ogawa Plaza, Suite 5313, 5tliFloor, Oakland,
California 94612.
Today, I served the attached Appeal Decision by placing a true copy of it in a sealed envelope in
City of Oakland mail collection receptacle for mailing on the below date at 250 Frank H. Ogawa
Plaza, Suite 5313, 5th Floor, Oakland, California, addressed to:
Zhenne Wood
4701 San Leandro St Unit 45
Oakland, CA 9460 I

Kaplan and Sam
601 Van Ness Ave. Unit Ste.2090
San Francisco, CA 94102

Zona Sage
663 Jean St
Oakland, CA 9461O

Francis Collins
6050 Hollis St
Emeryville, CA 94608

I am readily familiar with the City of Oakland's practice of collection and processing
correspondence for mailing. Under that practice an envelope plated in the mail collection
receptacle described above would be deposited in the United States mail with the U.S. Postal·
Service on that same day with first class postage thereon fully prepaid in the ordinary course of
business.
I declare under penalty of perjury under the laws of the State ofCalifo nfa that the above is true
and correct. Executed on Monday, September 12, 2005, in Oakland, alifornia.

Chrishelle atman
Oakland Rent Adjustment Program
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CITY OF OAKLAND
250 FRANK H. OGAWA PLAZA, SUITE 5313, OAKLAND, CALIFORNIA94612-2034
Community and Economic Development Agency
Rent Adjustment Program

(510) 238-3721
FAX (510) 238-3691
TDD (510) 238-3254

HEARING DECISION
CASE NUMBER:

T04-0380 (Wood v. Collins)

PROPERTY ADDRESS:

4701 San Leandro St., Unit 45, Oakland, CA

HEARING DATES:

February 18, 2005
April 8, 2005

PERSONS PRESENT:

Alan K. Beales (Landlord's Witness)
Benjamin Elliot Kaplan (Landlord's Attorney)
Charles de la Casa (Tenant's Witness)
Daniel D. Buchalter (Landlord's Attorney)
Francis Collins (Landlord)
Greg Golino (Landlord Attorneys' Law Clerk)
Pauline M. Deixler (Landlord's Witness)
Zhenne Wood (Tenant)
Zona Sage (Tenant's Attorney)

INTRODUCTION

The persons listed above appearedat the hearing. The partiesandtheir attorneyswere
given full opportunityto present relevantevidenceand argument. Four witnesseswere
heard: Francis Collins, the landlord;ZhenneWood, the tenant; Charlesde la Casa, a
formertenant in Unit 14 testified for the tenant; Alan Beales,a formerRent Board
Memberand rental housing consultant,testifiedfor landlord. All the witnesseswho
testified did so under oath. Ms. Deixler did not testify. Mr. de la Casatestifiedon
February 18. Mr. Beales, Ms. Wood and Mr. Collins testifiedon April 8.
The parties were allowed to submitwritten final argumentnot laterthan 5:00p.m. on
Thw-sday,April 14, 2005.
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FINDINGSOF FACTAND CONCLUSIONSOF LAW
The subject property is a former paint factory consistingof 14 buildings1 on
approximately3.3 acres.2 The landlordpurchasedthe propertyon November28, 1978.3
Over time, he converted various buildingson the propertyto live-workspaces.4 The
petitionerrented or resided in a munberof differentlive-workunits in the subject
property beginning in 1986.5 The parties agreed on the record6 that the last unit rented
by the petitioner is Unit 45, althoughshe is temporarilyoccupyingUnit 16 to allowthe
landlord to complete work in Unit 45. Unit 45 is located in the buildingcurrently
identifiedas Building "J" on Landlord's Exhibit 3.7 "
•
TENANCY
Accordingto the Tenant's petition, the tenant moved into unit 45 on May 22, 1998at an
initial rent of $400 per month. This is corroboratedby a copy of the lease.8 The tenant
alleges increases in the monthly rent effectiveAugust 1, 2001from $400to $421 and
effectiveJuly 1, 2002 from $421 to $505. The tenant was askedby the landlordto move
to unit 16 temporarilyto facilitate work on unit 45. Unit 16 was a largerunit. According
to the lease, the rent being paid by the tenant is for Unit 45 althoughshe is occupyingunit
16. The tenant challenges both of these rent increases. The landlordallegesthat the
tenant's unit is exempt from applicationof the Rent AdjustmentOrdinanceas ''New
Construction" and because the tenancy is not a residentialtenancy.
LACK OF RENT PROGRAMNOTICE
A landlordis required.to give a form notice of the existenceand scope of the Rent
Ordinance(known as a "Rent ProgramNotice" or "Notice to Tenants"),includingthe
tenant's right to petition against rent increases,both on or beforethe commencementof
the tenancy and concurrent with any notice of increase in rent. The landlordin this case
admittednever having given the Rent Program's "Notice to Tenants"requiredby the
Rent AdjustmentOrdinancefor all coveredunits at the inceptionof the tenancy9 and with
every notice in change of terms oftenancy.10 It is uncontestedthat pursuantto the CostaHawkinsRental Housing Act,11 the landlordhad the right to set the initialrent for the
tenancy. Therefore, the $400 rent was valid. It is likewise uncontestedthat if the unit is
not exempt from application of Rent Adjustment,the rent increasesgivento this tenant
are invalid under the Ordinance.
1

LandlordExhibit3.
Testimonyof FrancisCollins,
3
Testimonyof FrancisCollins,LandlordExhibit18.
4
Testimonyof FrancisCollins.
5
Testimonyof ZhenneWood,TenantPetitionT-04-0380.
6
Recordingof February18,2005,
7
Rep. Tr. p.
8
LandlordExhibit 11,p. 1.
9
OMC §8.22.060in the currentversionof the Ordinance.A similarsectionin priorversionsof the
Ordinancehas been in effect duringall of the tenanciesallegedby the petitioner.
10
OMC §8.22.070.H.l.
11
Civ. C. §§1954.52and/or 1954.53
2
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COMMERCIAL USE
Although the landlord initially raised as a defense that the tenancy at issue here was
commercial and not residential, the overwhelming weight of the evidence is that the
nature of the tenancy was a live-work tenancy that contemplated residential use of the
unit in combination with other commercial activities. The commercial leases
notwithstanding, every witness, except the landlord, testified credibly and stated
unequivocally that the unit was rented for live-work residential use and that the landlord
and/or the landlord's agent knew that they were living in the unit and accepted rent with
that knowledge.
The landlord testified that he could not recall who was living in the property, if anyone,
on January I, 1983, but that it was possible that "my partners may have leased to
somebody without me-you know, without me knowing". 12 The landlord did not
investigate the nature of the sublet tenancies. 13 The sublet tenancies were created in the
same building that the petitioner now resides. 14 At some later point, it became clear to
the landlord that the petitioning tenant was living in her unit.15 The landlord took no
action to stop tenant from using the premises for residential use in apparent violation of
her written lease. 16
In short, the landlord knew that the subject unit was being used for residential purposes,
took no action to stop the activity that breached the written lease and accepted rent from
this tenant after the supposed breaches. Although the written lease recites the permitted
uses as commercial, a contract provision in violation of the Ordinance is void as contrary
to public policy. 17 In the present case, the nature of the subject tenancy in question was
residential and subject to the Ordinance, unless exempt for some other reason.
NEW CONSTRUCTION
The landlord also presents the defense that the unit is exempt as new construction under
the Oakland Ordinance. 18 OMC §8.22.030.A.5 reads in its entirety:
[The following are exempt] Dwelling units which were newly constructed and
received a certificate of occupancy on or after January I, 1983. This exemption
does not apply to any newly constructed dwelling units that replace Covered
Units withdrawn.from the rental market in accordance with O.MC. 8.22.400, et
12

RT,p.170:6-19.
RT, p. 201:16 - p. 202:4.
14
RT, p. 186; p. 202:2 - 4
15
RT, p. 186; p212:22 -p. 213:3.
16
RT, p. 186:22-24.
17
OMC §8.22.180.
13

18

HearingBrief,p.7.
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seq. (Ellis Act Ordinance). To qualify as a newly constructeddwellingunit the
dwelling unit must be entirelynewly constructedor createdfrom space that was
formerly entirely non-residential.
As applied to this case, the requirementsfor the new constructionexemptionare: (1) the
•subjectunit was created from spacethat was formerlyentirelynon-residentialon or after
January 1, 1983; and, (2) the subjectunit received a certificateof occupancyon or after
January 1, 1983. The parties do not disputethat both unit 45 and unit 16 were created
from space that was formerly entirelynon-residential,part of the former Dutch Boy paint
factory. However, there is substantialdispute about when the subjectunit, unit 45, was
createdand whether it was used for residentialpurposes beforeJanuary l, 1983or not.
We may dispose of the issue of the Certificateof Occupancy. The landlordpresentedthe
testimony of Alan Beales, an expert in Oal<landRent controlwho testifiedthlrtto his
personalknowledge and based on conversationswith City of Oaklandstaff members,
Certificatesof Occupancy were not issued by the City of Oaklandfor live-work
conversionsduring the 1980's.19 Nonetheless,Certificatesof Occupancyhave been
issued since, at least from the date of the City of Oaklandmemoaddressingthe issue
from Mr. Derania, September20, 2004. The landlordhas takenall the necessarystepsto
secure one.20 Because the law does not require an impossibility,21 the lack of a
Certificateof Occupancy does not disqualifythe Landlordfromclaimingexemptionas
new construction,at the present time. The landlordis presentlyon notice that a
Certificateof Occupancyhas been availablefor all units on the Dutch Boy site since
November2004, at the latest.
Use of the subject unit on January 31, 1983. For purposes of applicationof the Rent
AdjustmentOrdinance,the subject unit is unit 45, not unit 16. Unit45 is the unit that the
tenant has a right to occupy and to which she must return whenwork to unit 45 is
completed.22 Unit 45 is located on the second floor of buildingC.23
The landlord has the burden of proving a right to an exemptionfromthe applicationof
the Rent Adjustment Ordinance.24 The landlordproved that the subjectunit was part of a
buildingthat was formerly used entirely for non-residentialpurposesin 1978. However,
the landlord introduced no evidence of the use of Unit 45 's spacefor the period from
1978through 1982, except his testimonythat he did not rent any of the space for
residentialpurposes. However,he·also testifiedthat two partnershad leased the building
in which Unit 45 was located from him and were sublettingparts of the buildingto third
parties for uses unknown to him. The landlordtestified that he did not investigate
whetherthese sublet tenancies were for residentialpurposes.25
19

LL Exhibit21; RT, p. 126.
RT p. 193:6- 194:8
21
Civ. C. §3531.
22
Addendumto Lease,LL Exhibit 12.
23
LL Exhibit 3.
24
OMC 8.22.030(B)(l)(b).
25
RT, p. 201:16 - p. 202:4.
20
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The tenant testified to conversationsshe had with other tenantsin BuildingsC and J, who
had sublet units from the partners for residentialpurposes beforeJanuary 1, 1983.
However, the tenant had no personal knowledgeof the use of the buildingprior to the
commencementof her tenancy in 1986. Her knowledgeis limitedto hearsay.26
Hearsay is not a sufficient basis to prove that the unit was usedfor residentialpurposes
prior to January 1, 1983.27 Similarly,tenant's witness, de la Casa,testified to his
residence in Unit 14 from December 1992to October2003. He also testifiedthat during
his residence he personally saw that many other tenants wereliving in the units with the
knowledge of the on site managers, but that he did not knowwhen the units were first
rented as residences.28
Therefore,there is a lack of evidenceto show to what use the space, which is now the
Unit 45, was put during the period the landlord'·spartners subletthe property for a period
extending from before January 1, 1983through the terminationof the partnerships
sometime in 1986. The landlord failed to carry his burden toprove his right to the
exemption for new construction.29 Therefore,the unit is not exemptfrom, but subjectto,
application of the Rent Adjustment Ordinance.
RESTITUTION
As a non-exempt unit, both of the increases given to the tenantare invalid for failure to
give any of the required Notices to Tenants. This is discussedin the sectiontitled "Lack
of Rent Program Notices." The tenant's rent payments, the properrent and the excess
rent payments are shown on the followingtable:
To
From
August 1, 2001 July 1, 2002
July 1, 2002
Present

Months
11
26

Rent Paid
ProperRent
$421.00
$400.00
$505.00
$400.00
Total

Excess
$231.00
$1155.00
$1386.00

At the hearing the Landlord raised an issue with regard to backrent owed. As the matter
of rent overcharges under the Oakland Rent Adjustment Ordinanceis pending in a related
action in Superior Court betweenthese same parties, the hearingOfficerabstains from
making any order for restitution. The Court is in a better positionto adjust the accounts
between the parties a,ndgrant whatever remedies are appropriate.
26

Hearsay is evidenceofan out of hearingstatementused to prove the truthof whatwas said outsideof the
hearing. It is subject to numerousexceptions,none of which applyto thetestimonyin this case. See. Ev.
C. §§ 1200,et seq.
27
Govt. C. §11513;Rent Board Regulations8.22.l10(E)(4).
28
Testimonyof Mr. de la Casa, Recordingof StaffHearing2/18/05,Disc#2.
29On the contrary,the tenant produceda preponderanceof the evidence,althoughinsufficient,that at least
one unit in the buildinghousingunit 45 was let as live-workspace beforeJanuaryI, 1983.
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ORDER
All the evidence and argument having been heard and considered, it is the order of
this Hearing Officer that:
The tenant petition is granted, in part. Unit 45 at 4701 San Leandro Street is subject to
the Rent Adjustment Ordinance. Based on the evidence, the tenant has overpaid rent in
the amount of $1,386.00.
Right to Aweal: This decision is the final decision of the Hearing Officer. The case
of Garsson v. Collins, T04-0163 is before the Housing Residential Rent and
Relocation Board pending an appeal hearing presently scheduled for April 28, 2005.
That case shares common facts, the same respondent, for a unit in the same property
and with at least one common issue of law raised in the Appeal (the requirement of a
Certificate of Occupancy) with the instant case. This decision is certified for
immediate appeal and consolidation with case T04-0163 for appeal hearing.
Dated: Tuesday, April 19, 2005

Hearing Officer

-6-
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PROOF OF SERVICE
Case Number T04-0380
I am a resident of the State.of California and over eighteenyearsof age. I am not a partyto the
Residential Rent Adjustment Program case listed above. I am employed in AlamedaCounty,
California. My business address is 250 Frank H. Ogawa Piaza, Suite 5313, 5th Floor, Oakland,
California94612.
Today, I setved the attached Hearing Decision by placing a true copy of it in a sealed envelope
in City of Oakland mail collection receptacle for mailing on the below date at 250 Frank H.
Ogawa Plaza, Suite 5313, 5th Floor, Oakland;California,addressedto:
•
-ZonaSage
663 Jean St
Oakland,CA 94610

Kaplan and Sam
601 Van Ness Ave. Unit Ste.2090
San Francisco, CA ·94102

ZhenneWood
4701 San LeandroSt Unit 45
Oakland,CA 94601

Francis Collins
6050 Hollis St·
Emeryville, CA 94608

I am readily familiar with the City of Oakland's practiceof collectionand processing
correspondencefor mailing. Under that practicean envelopeplacedin the mail collection
receptacle described above would be depositedin the United Statesmail with the U.S. Postal
Service on that same day with first class postage thereonfully prepaidin the ordinarycourseof
business.
I declareunder penalty of perjury under the laws of the State of Californiathat the aboveis true
and correct. Executed on Tuesday,April 19, 2005, in Oakland,California.

ChrishelleChatman
OaklandRent AdjustmentProgram
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CITY OF OAKLAND.
P.O. BOX 70243, OAKLAND, CA 94612-2043
Community and Economic Development Agency
Rent Adjustment Program

(510) 238-3721
FAX (510) 238--6181
TDD (510) 238-3254

Housing, Residential Rent
and Relocation Board (HRRRB)

APPEALDECISI_ON
CASE NUMBER:

T12-0112, Williams v. Best Bay Apts.

APPEAL HEAR.ING:

March 14, 2013

PROPERTYADDRESS:

2701 High St., #204, Oakland, CA

APPEARANCES:

Jeanette Williams (Tenant)
Russ Tapian (Owner Representative)

.Procedural Background
The petition in this case was filed by the tenant on April 12, 2012, alleging that a current
rent increase exceeds the applicable annual increase permitted under the Ordinance
and Regulations, and further alleging that she never received the required form Notice
to Tenants (RAP Notice).
The owner filed a timely response to the petition. The response alleges that the subject
building is exempt from the Rent Adjustment Ordinance as being "newly constructed."
The Decision
Both parties appeared at the hearing on July 11, 2012, and on July 17, 2012 a Hearing
Decision was issued. The Decision states that the subject building is exempt from the
Ordinance as new construction; the petition was dismissed. On August 1, 2012 the
tenant filed an appeal, and a review of the file disclosed that the hearing had not been
recorded. For this reason, a new hearing was held on October 31, 2012; the owner was
not present at this second hearing.
A second Hearing Decision issued on November 2, 2012. The Decision found the
subject building exempt as new construction·,and dismissed the petition. The basis of
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this Decision is that the file contained a document from the City Inspection Services
Agency which states that the building permit for the subject building was "finaled,"
although the City could not locate a Certificate of Occupancy. The owner had submitted
this document, and it was received in evidence, at the July Hearing.
.Grounds
for Appeal.
. -On November 26, 2012, the tenant filed an appeal of the November Hearing Decision.
The appeal asserts that the decision was incorrect in that the decision is inconsistent
with decisions issued by other hearing officers and is not supported by substantial
evidence. The tenant alleges that the decision is incorrect because the owner never
produced a Certificate of Occupancy, as required by the Ordinance and Regulations.
Appeal Decision
After hearing all of the arguments by the parties, and considering them at length, the
Board affirms the decision of the Hearing Officer.

Passed by the following vote:
• Aye:
Nay:
Abstain:

B. Williams, B. Scott, L. Lonay, N. Frigault
None
M. Bowie, T. Singleton

NOTICE TO PARTIES

Pursuant to Ordinance No(s). 9510 C.M.S. of 1977 and 10449 C.M.S. of 1984, modified
in Article 5 of Chapter 1 of the Municipal Code, the City of Oakland has adopted the
ninety (90) day statute of limitations period of Code of Civil Procedure, Section 1094.6.

YOU ARE HEREBY NOTIFIED THAT YOU HAVE NINETY (90} DAYS FROM THE
DATE OF MAILING OF THIS DECISION WITHIN WHICH TO SEEK JUDICIAL
REVIEW OF THE DECISION OF THIS BOARD IN YOUR CASE.

,,DONNIETAYLOR

"
BOARD DESIGNEE
CITY OF OAKLAND
HOUSING, RESIDENTIAL RENT AND
RELOCATION BOARD

DATE
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PROOFOF SERVICE
Case NumberT12-0112
I am a resident of the State of California at least eighteen years of age. I am not a party to the
Residential Rent Adjustment Program case listed above. I am employed in Alameda County,
California. My business address is 250 Frank H. Ogawa Plaza, Suite 5313, 5th Floor, Oakland,
California 94612.
Today, 1 served the attached Appeal Decision by placing a true ctpy of it in a sealed envelope in
City of Oakland mail collection receptacle for mailing on the below date at 250 Frank H. Ogawa
Plaza, Suite 5313, 5tllFloor, Oakland, California, addressed to:

RussellTaplin
160 Franklin Street, Ste. 300
Oakland, CA 94607

Jeanette Williams
2701 High Street, #204
Oakland, CA 94619

Linden Jones
2701 High Street, #202
Oakland, CA 94619

I am readily familiar with the City of eakland's practice of collection and processing
correspondence for mailing. Under that practice an envelope placed in the mail collection
receptacle described above would be deposited in the United States mail with the U.S. Postal
Service on that same day with first class postage thereon fully prepaid in the ordinary course of
business.
I declare under penalty of perjury under the laws of the State of California that tbe above is true
and correct. Executed on April 4, 2013 in Oakland, California.

Janie Daniels
Oakland Rent Adjustment Program
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P.O. BOX 70243 1 OAKLAND, CA 94612-2043

CITY

OF

Community and Economic Development Agency
Rent Adjustment Program

OAKLAND

(510) 238-3721
FAX (510) 238-6181
TDD (510) 238-3254

HEARING DECISION
CASE NUMBERS:

Tl2-0112, Williams v. Best Bay Apts.

PROPERTY ADDRESS:

2701 High St., #204, Oakland, CA

DATE OF HEARING:

July 11, 2012

DATE OF DECISION:

July 17, 2012

APPEARANCES:

Jeanette Williams (Tenant, Unit #204)
Russ Taplin (Owner Representative)

SUMMARY OF DECISION
The tenant petition is dismissed. The subject building is exempt from the Rent Adjustment
Ordinance as being newly constructed.
CONTENTIONS OF THE PARTIES
The tenant filed a petition which alleges that a proposed rent increase from $950 to $1,073 per
month exceeds the CPI Rent Adjustment and is unjustified and that she has never been provided
with the required form notice of the existence of the Rent Adjustment Program (RAP Notice).
The owner filed a Response to the petition, alleging that the subject building is ex.emptfrom the
Rent Adjustment Ordinance on the ground that it is "newly constructed.'' The Response does not
state a justification for the challenged rent increase nor does it state when, if ever, the tenant was
given the RAP Notice.
TUE ISSUES
(1) Is the subject building exempt from the Rent Adjustment Ordinance?
(2) If the building is not ·exempt from the Ordinance, when, if ever, was the tenant given the
RAP Notice?
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EVIDENCE
At the Hearing, Russ Taplin, the owner representative, testified that he went to the City
Inspection Services and requested a copy of the Certificate of Occupancy for the subject
building. He was told that such a certificate was not in the City files. Mr. Taplin then spoke
with Timothy Low, P.E., whose job title is Principal Civil Engineer/ Inspections Manager for
the City of Oakland.
Mr. Low provided Mr. Taplin with a certified copy of a document issued by the City Inspection
Services agency 1 entitled "Update/Query Project Information, which states that the project is a
new 32-unit apartment building and that the building permit was "finaled" on September 15,
. 1989. Taped to this document is Mr. Low's business card. Mr. Low wrote on this document:
..We can not locate the C.O. at this time. Please accept this as the final document." The
statement is signed and dated June 20, 2012. 1
Mr. Taplin also submitted a printout from the Alameda County Assessor's Office regarding the
subject building, which states that it was built in the year 1989.:ZThe tenant did not offer any
contradictory evidence.
FINDINGS OF FACT AND CONCLUSIONS OF LAW
New Construction: The Oakland Rent Adjustment Ordinance3 states that dwelling units are not
"covered units" under the Ordinance if such units "were newly constructed and received a
certificate of occupancy on or after January I, 1983." The dwelling unit must be entirely newly
constructed or created from space that was formerly entirely non-residential.
The owner did not provide a Certificate of Occupancy, as required under the Ordinance.
However, Mr. Taplin's testimony and the documents that are in evidence are found to be
credible.
et al. "'.'._
Vulcan Props. LP
Official Notice is taken of Case No. T0S-0110, et al., Peacock~__
("Peacock''.), in which tenants filed petitions contesting rent increases. The owner in that case
contended that the subject building was exempt as "new construction." The facts in "Peacock"
were nearly identical to the present situation. A building was constructed in the late 1980's and
there was reliable evidence that the construction was inspected and approved by a City Building
Inspector (the pennit was "finalized"). However, the records of the Building Department did not
contain a Certificate of Occupancy.
At the Hearing in "Peacock,'' Ray Derania, who was then the City Code Compliance Manager,
testified that many records of the Building Department were lost in the 1989 earthquake. Also,
at times, due to clerical oversight, paperwork leading to a Certificate of Occupancy is not typed
up after a building pennit is finalized.
1 ExhibitNo.

1. This Exhibit,and all others to whichreference is made in this Decision, were admittedinto
evidence without objection.
2
ExhibitNo. 3.
3
O.M.C. Section8.22.030(A)(5)
'
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Mr. Derania further testified that, in the nonnal course of business, final approval by a City of
Oakland Building Inspector would trigger the issuance of a Certificate of Occupancy. There is
nothing more to be done. Therefore, a "finalized" building permit is the practical equivalent of a
Certificate of Occupancy.
In "Peacock," the tenant petitions were dismissed. It was found that the subject building was
exempt from the Rent Adjusbnent Ordinance as being "newly constructed" despite the lack of a
Certificate of Occupancy. The tenants appealed, and the Hearing Decision was affinned by both
the Board and in a writ proceeding in the Alameda County Superior Court.
Conclusion: It is found that:
(1) A Certificate of Occupancy for the subject building is not available;
(2) The building was constructed in the year 1989;
(3) The building pennit was "finalized.''
The owner has proven by a preponderance of the evidence that the subject building i; entirely
new construction and that the building either did or should have received a Certificate of
Occupancy after January I, 1983. Therefore, the tenant's unit is exempt from the Rent
Adjustment Ordinance and it is not necessary to discuss any other issues in this case.

ORDER
1. Petition Tl2-0112 is dismissed.

2. The unit is exempt from the Rent Adjustment Ordinance.
3. A Certificate of Exemption for the subject building will be issued upon this Decision
becoming final.
4. Right to Appeal: This decision is the final decision of the Rent Adjustment Program
Staff, Either party may appeal this decision by filing a properly completed appeal using the
form provided by the Rent Adjustment Program. The appeal must be received within twenty
(20) calendar days after service of the decision. The date of service is shown on the attached
Proof of Service. If the Rent Adjustment Office is closed 011 the last day to file, the appeal may
be filed on the next business day.

Dated: July 17, 2012

---ll:Fi
~-

~Kasdin
Bearing Officer
Rent Adjustment Program
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PROOFOF SERVICE
Case Number Tl2-0112
I am a resident of the State of California at least eighteen years of age. I am not a party to the
Residential Rent Adjustment Program case listed above. I am employed in Alameda County,
California. My business address is 250 Frank H. Ogawa Plaza, Suite 5313, 5th Floor, Oakland,
California 94612.
Today, I served the attached HearingDecision by placing a true copy of it in a sealed envelope
in City of Oakland mail collection receptacle for mailing on the below date at 250 Frank H.
Ogawa Plaza, Suite 5313, 5th Floor, Oakland, California, addressed to:
Jeanette Williams
2701 High Street, #204
Oakland, CA 94619

Linden Jones
2701 High Street, Suite 202
Oakland, CA 94619

A. Russell Taplin
I 60 Franklin Street, Suite 300
Oakland, CA 94607

I am readily familiar with the City of Oakland's practice of collection and processing
correspondence for mailing. Under that practice an envelope placed in the mail collection
receptacle described above would be deposited in the United States mail with the U.S. Postal
Service on that same day with ·first class postage thereon fully prepaid in the ordinary course of
business.
I declare under penalty of perjury under the laws of the State of California that the above is true
and correct. Executed on July 18, 2012, in Oakland, California.

Janie Daniels
Oakland Rent Adjustment Program
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CITY OF OAKLAND
250

FRANK

H.

OGAWA

PLAZA,

SUITE

Community and Economic Development
Rent Adjustment Program

5313.

OAKLAND,

CALIFORNIA

Agency

94612-2034
(510) 238-3721
FAX (510) 238-3691
TDD (510) 238-3254

Housing, Residential Rent
and Relocation Board (HRRRB)
APPEAL DECISION

CASE NUMBER:

T0S-0110, Peacock, et al. v. Vulcan Properties

APPEAL HEARING:

May 25, 2006

PROPERTY ADDRESS:

4401 San Leandro St, Oakland, CA

Appearances
Nancy Conway,Esq. appearedfor the tenants-appellants.ManuelMartinez,Esq.
appearedfor the landlord-appellee.
ProceduralBackground
The tenant filed the petition in this case on March 26, 2005, contestinga proposedrent
increase as excessiveunder Rent AdjustmentOrdinanceand Regulations.The petitions
also claimeddecreasedhousing services. The landlord filed a timelyresponseto the
petitions. The responsealleged that the units are exempt fromthe Ordinancebecauseit
was newly constructedon or after January 1, 1983.
The Decision
On November 15, 2005 a HearingDecisionwas issued, denyingthe petition. The
Decisionconcludedthat the evidenceshowedthat the subjectunitswerenewly
constructed. The Hearing Officerbasedhis decision on the factualfindingthat it was
more likely than not that Certificatesof Occupancywere issuedfor the units at issue. He
also reached the legal conclusionthat a "finalized"permit is the practicalequivalentof a
Certificateof Occupancy. The HearingOfficerwrote that the lack of finalizedpennits
can be explainedby clerical oversightor earthquakeloss, and that it would be unfairto
penalize the landlordfor acts of nature or clerical mistakes.
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Grounds for Appeal
The tenant filed an appeal on December 19, 2005, assertingthat the decision was
i11correctbecause it is inconsistentwith the Ordinance,Regulations,and/or prior
decisions of the Board; that it raises a new policy issue that has not been decidedby the
Board; that it is not supportedby substantialevidence; and that tenant petitionerswere
denied a sufficient opportunityto present their claims. At the appeal hearing,the tenant
raised multiple objections to the Hearing process and decision.
fu the case, the Hearing Officerre-openedthe record after reviewingthe evidence
presented at the hearing when he felt that he did not have sufficientevidenceupon which
to make a fair.decision. The Hearing Officer sent a letter to the co-Directorof the City
,Community and Economic DevelopmentAgency, Ms. ClaudiaCappio,askingher to
designate a witness to testify to the authenticityand meaningof documentssubmittedby
the landlord, but which the landlord could not properly authenticateafter objectionby the
tenants. The tenants objected to the Hearing Officer in writingthat the investigationwas
improper since it was instigated by the Hearing Officer after the record was closed,
claiming that no additional evidence should be allowed after the close of the record and
that the Hearing Officer cannot call witnesses.
•
The tenant also argued that the fact that the Hearing Officerrejectedtenant's evidenceand
accepted landlord evidence, combinedwith the Officer's independentinvestigation,
demonstrates that the Hearing Officer was biased.in favor of the landlord. The tenants
argued that the Hearing Officer should have allowed the tenantsto withdrawtheir.
petitions, without prejudice, after the close of the hearing. Finally,the petitioner
presented new evidence discovered since the Hearing, and cl~imedthat additional
evidence, which had been in landlord'spossession, would be availablein the future.
The landlord argued that the Hearing Offic.er'srejection of someof its evidencedisproves
claims that the Hearing Officer was biased. He asserted that the Hearing Officerwas
biased in favor of the tenants becausehe allowed the tenants too much latitudeto present
evidence. He also argued that the Hearing Officerproperly reopenedthe case to receive
new evidence. He finally argued that substantial evidence supportedthe decision.
The appeal hearing came before the Board on May 25, 2006. The Board rejected claims
of Hearing Officer bias and did not propose a motion to allowappellantto withdrawthe
petition. The Board affirnwd the authorityof the Hearing Officerto call witnessesin an
appropriate case. The Board declinedto consider the additionalevidencenot presentedat
the Hearing.
Ill
Ill

2

000266

.

,

Appeal Decision
The Board affirms the decision of the HearingOfficer, findingthat it was supportedby
substantialevidence.

NOTICETO PARTIES
Pursuant to Ordinance No(s). 9510 C.M.S. of 1977 and 10449 C.M.S. of 1984,
modified in Article 5 of Chapter 1 of the Municipal Code, the City of Oakland has
adopted the ninety (90) day statute of limitations period of Code of Civil
Procedure, Section 1094.6.
YOU ARE HEREBY NOTIFIED THAT YOU HAVE NINETY (90) DAYS FROM
THE DATE OF MAILING OF THIS DECISION WITHIN WHICM TO SEEK
JUDICIAL REVIEW OF THE DECISION OF THIS BOARD IN YOUR CASE.

u~~J__~
RICK NEMCIK CRUZ
DATE

BOARD DESIGNEE
CITY OF OAKLAND
HOUSING, RESIDENTIAL RENT AND
RELOCATION BOARD
Passed by the following vote:
Aye:
Nay:
Abstain:
Absent:

L. Arreola, A. Flatt, R. Hunter, S. Kennedy, J. Leavitt, S. Sanger, D.
Taylor.
None
None
None
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PROOF OF SERVICE
Case NumberT0S-0110
I am a resident of the State of California and over eighteen years of age. I am not a party to the
Residential Rent Adjustment Program case listed above. I am ·employed in Alameda County,
California. My business address is 250 Frank H. Ogawa Plaza, Suite 5313, 5th Floor, Oakland,
California 94612.
Today, I served the attached Appeal Decision by placing a true copy of it in a sealed envelope in
City of Oakland mail collection receptacle for mailing on the below date at.250 Frank H. Ogawa
Plaza, Suite 5313, 5th Floor, Oakland, California, addressed to:

Dean G. Miller

Nancy M. Conway

SandraKablitz

3756 Grand Ave. Unit 306
Oakland, CA 94610

345 Franklin St.
San Francisco, CA 94102

3049 Research Dr.
Richmond, CA 94806

Jason Peacock

J.R. Orton, III, c/o Vulcan
Properties,LP

ManuelA. Martinez

4401 San Leandro St. 45
Oakland, CA 94601

3049 Research Dr.
Richmond, CA 94806

600 Montgomery St. Unit 14th Flr.
San Francisco, CA 94111

I am readily familiar with the City of Oakland's practice of collection and processing
correspond~nce for mailing. Under that practice an envelope placed in the mail collection
receptacle described above would be deposited in the United States mail with the U.S. Postal
Service on that same day with first class postage thereon fully prepaid in the ordinary course of
business.
I declare under penalty of perjury under the laws of the State of California that the above is true
and correct. Executed on Friday, June 09, 2006, • Oakland, Cali

ATMAN
Oakland Rent Adjustment Program
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CITY OF OAKLAND.
250 FRANK H. OGAWA PLAZA,SUITE5313, OAKLAND,CALIFORNIA94612-2034
Communityand Economic DevelopmentAgency(51O)238-3721
Rent Adjustment Program

FAX (510)238-3691
'.fl)D (510)238-3254

HEARINGDECISION
CASE NUMBERS:

T0S-0110; -0119; -0127 &-0146 (Peacock, Vidor,
Mignaud & Cotton-Burnett v. Vulcan Props. LP)

PROPERTY ADDRESS:

4401 San Leandro St., #s 45, 29, 19, & 54, Oakland, CA

HEARING DATES:

June 22, 2005 and September 29, 2005

APPEARANCES:

Jason Peacock (Tenant) 1
Richard Vidor (Tenant)
Philip Mignaud (Tenant)
Rebecca Cotton-Burnett (Tenant)
Carrie Orange (Witness for Tenants)2
Robert Lavezzo (Witness for Tenants)3
Janel Lavezzo (Witness for Tenants/
Nancy M. Conway (Attorney for Tenants)
Sandra Kablitz (Ag~nt & Witness for Landlord)5
Troy Peterson (Agent for Landlord)
Dean G. Miller (Attorney for Landlord)
Manuel A. Martinez (Attorney for Landlord) 6
Ray Derania (Witness)'
•

INTRODUCTION

This consolidatedmatter involvespetitionsfiled on April 26, May2, May 6, and May 23,
2005 by tenants who contestcurrentand prior rent increasesthat they claim exceedthe
ConsumerPrice Index (CPI)Rent increaseauthorizedby the RentAdjustmentOrdinance
and Regulations. Tenant Jason Peacockalso alleges decreasedhousingservices.
1

Appeared only on June 22, 2005
Appeared only on June 22, 2005
3
Appeared only on June 22, 2005
4
Appeared only on June 22, 2005
5
Appeared only on June 22, 2005
6
Appeared only on September29, 2005
7
Appeared only on September29, 2005
2
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The landlord, in response to the petition,contendsthat the tenants' units are exemptfrom
the Rent Ordinancebecause the units were "newlyconstructed."
The persons listed above appeared at the hearing and were given full opportunityto
present relevant evidenceand argument. All personsother than the attorneys testified
under oath.
•
THE DECISION
The petitions are dismissed. The tenants' units are exemptfromthe Rent Ordinance.
FINDINGSOF FACTAND CONCLUSIONSOF LAW
Background: The tenants rent live-workunits in adjacentbuildingsowned by the
landlord, consistingof a total of 59 units. The tenantsmovedinto their units at various
times and at varied rent levels.
The landlordcontendsthat, prior to the year 1985,the propertyon which the tenants'
units are located ("the property") was used as a metal foundry. In the year 1985,the
landlordpurchasedthe property in order to convertthe buildingson the propertyto artist
live-workunits. This conversionbeganin 1985,pursuantto a series of buildingpennits.
The landlord contendsthat Certificatesof Occupancywere eitherissued or shouldhave
been issued in the years 1987 and 1988.
The tenants contendthat the propertyis not exemptfrom the Ordinance,since the legal
requirementsfor exemptionhave not been met.
Are the Tenants' Units Exempt as ''New Construction''?: Dwellingunits are not
"coveredunits" under the Ordinanceif such units "were newlyconstructedand receive4
a certificateof occupancy on or after January 1, 1983. To qualifyas a newly constructed
dwellingunit the dwelling unit must be entirelynewly constructedor created from space
that was fonnerly entirely non-residential."8 "Newlyconstructedunits includelegal
conversionsof uninhabited spacesnot used by Tenants,such as ... Spaces that were
fonnerly entirel commercial."9 A landlordhas the burdenof proving that a dwelling
unit is exempt.1

6

Notice Requirements: An owner of any coveredunit is requiredto give a tenantwritten
notice of-the existenceand scoye of the Rent AdjustmentProgram(RAP) both at the
commencementof the tenancy I and concurrentwith any notice ofrent increase.12 If the
requirednotices have not been provided,any proposednotice ofrent increase is invalid.
8

O.M.C.8.22.030(A)(5)
Regulations,Section 8.22.030(B)(2)(a)(iv)
10
O.M.C.,Section 8.22.030(B)(l)(b)
1l O.M.C.8.22.060(A)

9
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At the hearing, the landlord's attorneyadmittedthat the tenantswere never provided
notice of the RAP. Therefore,if the tenants' units are subjectto the Ordinance;all
contestedrent increases will be disallowed.
THEFIRSTDAY OF HEARING
The Landlord's Evidence:
Testimonyof Sandra Kablitz: Ms. Kablitzhas been employed.asthe landlord's
propertymanager since September,2004, and she is the custodianofrecords for the
property. In approximatelyMay of2005 she met with GaryLim, a representativeof the
City Building Department, regardingbuildingpermits and Certificatesof Occupancyfor
units on the property. The City file containedneither buildingpennits issued duringthe
1980''s nor Certificates of Occupancy,and only a documententitledTemporary
Certificateof Occupancy for Units 1 through26. There appearedto be a significantgap
in the City records for the time duringwhich she believes the live-workconversions
occurred.
Followingthis meeting, Ms. Kablitzreviewedthe files in her office. These files
containedLandlord Exhibit No. 1, a groupof 13 documents. She has no knowledgeof
how or when these documentscameto be placed in the files. Ms. Kablitz then
photocopiedthese 13 documentsand gave them to Mr. Lim, who placed them in the City
file for the subject property, where they remain to date.13
Ms. Kablitz also asked Mr. Lim if Certificatesof Occupancycouldnow be issued. She
was informedthat new inspectionsand, if necessary,new BuildingPenn.itswould first be
required.
Testimonyof Troy Peterson: Mr. Petersonis employedas the Project Managerfor
OrtonDevelopment,a legal entity that, for present purposes,is the equivalentof the
landlord. Part of his job is to overseeimprovementsand repairsin the subject buildings,
andhe has met with a number of City officials,including BuildingDepartmentofficials
and an Assistant Fire Marshall.
He has asked such officials if Certificatesof Occupancycould nowbe issued, and was
told that a new inspection by the BuildingDepartmentwould be required.An inspection
took place in his presence in June of 2005, and several units did not pass inspectiondue
to damage and tenant improvementsthat were made withoutpermits. Mr. Petersonhas
sincepresented a complianceplan to senior officialsof the BuildingDepartment.

12

O.M.C.8.22.070(H)
Severalof these documentswere introducedinto evidenceas Tenant Exhibits,and all were observedby
the Hearing Officer, who reviewed the file followingthe hearing,in accordancewith a stipulationof the
parties' attorneysat the hearing.
13
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Relevant Documents:
The landlord's Exhibit "1" includes the following documents regarding the property 14:
Pages 1 & 2 -Certificate of Occupancy, Bldg "A"; Units 1-16; Bldg. Permit No.
}?41469; dated October 12, 1987
Page 4 & 5 -Building Certificate of Occupancy; Units 17-26; Bldg. PeIIDitNo.
D41760; dated October 12, 1987
Page 6 -Building PeIIDitApplication, No. D41760; Change to "R" Building "B"
Artists Studios; issued 12/20/85; Final fuspection __
, 1987
Page 7 -Temporary Certificate of Occupancy; PeIIDitNo. D 43880; Building

"C"; Units 28-49; signed on various dates in the year 1987
Page 8 - Temporary Certificate of Occupancy; Permit No. B 8765362; Units 51 &
52; signed on various dates in the year 1988

__

Page 9 - Temporary Certificate of Occupancy; PeIIDitNo. B 87__
; signed on various dates in the year 1988

; Units

Page 10- Build~ngPermit Application, No. D43880; Building "C" Artist Studios;
issued 8/29/85; Final Inspection _ __, 1987
Page 11 - Building Permit Application, No. B8705362; Building "B" Artist
Studios; filed 10/28/87; Final Inspection __
Both the landlord (Exhibit No. 3, p. 1 & 2) and the tenants (Exhibit No. 14, p. 1 & 2)
introduced a 2-page document entitled "3 rd Report Worksheet." This document, which
Ms. Kablitz testified is contained in the Building Department file (but was not provided
by Ms. Kablitz), lists building permits on file, spanning the years 1934 through 2003.
fucluded in the list of permits are the following:
No.
No.
No.
No.
No.

B 8765362; Issued 10/29/87; Convert 1 Commercial to 3 Units; Ex 4/15/92
B 8800132; Issued 1/14/88; Convert Warehouse to Live/Work; Ex 9/17/90
D 41469; Convert 6 Rms Bldg "A" to Artist Studios; 5/27/87
D 43880; Convert Bldg "C" to Artist Studios (21); 5/28/87
D 41760; Convert Bldg "B" to Artist Studios; 5/27/87

Pursuant to a stipulation at the hearing, the Hearing Officer reviewed, and took official
notice of the file of the Oakland Permit Center with regard to the subject property. The
file contained pages 1 through 11 of Landlord Exhibit No. 1, as well as Landlord Exhibit
No. 3.
14

Certifiedcopies of these documents,which are generallymore legiblethan thoseintroducedas
Landlord's ExhibitNo. 1, were also submittedby the landlord on September22, 2005.
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The Tenants' Evidence: At the first hearing,the tenants introducedthe following
documentsfrom the file of the BuildingDepartmentconcerningthe subjectproperty:
TenantExhibit No. 1, p. 2 - Hand-writtennotationson a typed letter from the
landlordto MayorBrown and CalvinWong, the former directorof BuildingServices,
concerningthe subjectproperty. The notationssay, in part: "Permitsnev.erfinaled. No
evidenceofCO's [Certificatesof Occupancy]for any units." It is unknownwho made
these hand-writtennotations, or when this was done.
TenantExhibit No. 2 -A typeddocumententitled "ApplicationReviewHistory."
Followingthe date 5/9/03 is the notation: "Appearsthat no legal conversionto live/work
was ever pennitted. Applicationsand permitshave all expiredw/o finals ... "
TenantExhibit No. 3 - A Declarationsignedby tenantRebeccaCotton,stating
that a formerpropertymanager told her in the year 1998that the subjectunits were not
technicallylegal residencies,and that she dealtwith SandraKablitzregardingthe
property for at least 3 years.
TenantExhibit No. 4 -A fonn entitled"Certificateof Occupancy."Witness
Janel Lavezzotestified that during the lunchbreak she went to the BuildingDepartment,
requesteda sampleCertificateof Occupancy,and was giventhis document. The fonn is
significantlydifferentfrom the Certificatesof Occupancyintroducedby the landlord.
TenantExhibit No. 7, p. 1-A documententitledUpdate/QueryComplaint
InspectionHistory,generatedby the BuildingDepartment,concerningcomplaintsin the
year 2003. This documentstates, in relevantpart, "live/workw/o permits,"as well as
citing severalapparentCode violations.
TenantExhibit No. 12 -A BuildingPermit applicationfromPeter Smith,4401
San LeandroSt., #5, filed 4/13/87 for "constructionof storageloft abovebathroomin
existing live-workstudio." The applicationexpiredon an unknowndate.
TenantExhibit No. 13 - A groupof 4 blank printed documents,including
"Applicationfor Certificateof Occupancy"and "TemporaryCertificateof Occupancy."
In the lower left-hand comer of the first documentis the date "7/04,"and on the second
the date "6/02."
TenantExhibit No. 14-The tenantsnote the hand writingon the bottomof page
I: "No CO's issued for conversionsonly TCO's. New CO's shouldbe appliedfor." This
was written by an unknown person at an unknowntime.
TenantExhibit No. 15, page 2 -A documententitled"Update/QueryProject
Information,"dated 6/22/05, concerningBuildingPennit No. B8800132. This document
states, in part: "Date filed: 1/14/88, .. Ax Appl Expire 9/17/90... ConvertWarehouse
to Live/WorkArtist Studio."

5
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The Parties' Contentionsat the First Day of Hearing: The positionof the landlordwas
that the presentationof buildingpennits, which appearedto show that the work wa$
completed and approved on final inspection,together with documentsentitled
"Certificateof Occupancy"and "TemporaryCertific~teof Occupancy,"was enoughto
satisfy the standard of "new construction"as required by the Ordinance. The issuanceof
Certificates-of-Occupancywas a·merefonnality and, in any case;the landlordshouldnot
suffer due to the City's apparentproblemsin maintainingits files.
The tenants' attorney arguedthat there was no evidencethat the documentsin the
landlord's file were authentic,and all such documentsshouldbe excludedby the
"Hearsay Rule." She furtherbelievedthat the signature on many of the BuildingPermits,
which appearsto be "Harry Blow," castsfurther doubt upon the reliabilityof these
documents. Therefore,the.landlordhad not met its burden of proof.
THE SECONDDAY OF HEARING
Background: Followingthe first day of Hearing, and uponreview of the
evidence,it became apparentto the HearingOfficer that additionalevidencewas
necessary in order to render a fair decision. Although many of the documentspresented
by the landlord appearedto be genuine,they are dated nearly 20 years ago, and therewas
no evidence of their authenticityor significance. Further, both the landlordand tenants
presented witnesses who testifiedto conversationsbetween themselvesand various
employeesof the City.
The essence of the tenant witness testimonyis that they were toldby City employeesthat
the documentspresented by the landlorddid not appearto be customaryfonns and that
Certificatesof Occupancywere probablynever issued. The landlordwitnessesrelated
conversationsto the contrary. However,neither the landlordnor the tenants offeredthe
testimonyof a single City employee. This is hardly the best evidenceupon which to
decide the important issues presentedin this case.
Therefore,the hearing was re-opened. Claudia Cappio,the Directorof Developmentof
the Communityand EconomicDevelopmentAgency, was askedin writing to produce
the person most knowledgeableconcerningthe practices of the BuildingServices
Departmentin the mid- and late-1980'sto testify at the continuedHearing. In response
to this request, Mr. Ray Derania appearedand testified at the secondday of Hearing.
The attorneyfor the te11;ants
objected,both in writing and at the Hearing,to the decision
to hold a continued Hearing, and particularlyto the testimonyof Mr. Derania. She also
objectedto the landlord's submissionof additionaldocumentsfollowingthe first hearing,
on the ground that they shouldhave been submitted no less than 7 days prior to the first
hearing,rather than 7 days prior to the second hearing.
Witness Testimony: Ray Deraniais an engineer, who has been employedby the
BuildingDepartment since 1990. His currentjob title is Code ComplianceManager. He
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is familiar with the practicesof the Department from 1984throughthe late 1980>s,andhe
has known Harry Blow, a retiredBuilding Inspector with the Department,for many
years. He is also familiarwith Mr. Blow's signature.
At the hearing, Mr. Deraniawas shown the following documentsand asked questions
regarding their significancein the mid- and late-1980's. He testifiedthat all of these
documents appear to be·fonns used by the Building Departmentin ,the.mid- and late-.
1980's. Many of them were still in use when Mr. Deraniabeganhis employmentin the
year 1990. Significantportionsof his testimony are as follows:
Landlord Exhibit No.1>pages 1 & 2, entitled "Certificateof Occupancy"is
actually a worksheet preparedby a Building Inspector prior to the issuanceof a
Certificate of Occupancy. The worksheetis then reviewedby a supervisorand, if
approved, the Certificateis then typed. The worksheet is generallyapproved,althoughit
is sometimes revised before approval. This exhibit containsthe code B-2/R-l, which
reflects a change of use from commercialspace to multi-familyresidentialuse. The
document concerns Building"A,, (Units 1 through 16), and is signedby Harry Blow.
Landlord Exhibit No. 1, pages 4 & 5, is an actual Certificateof Occupancyfor
Units 17 through 26.
Landlord Exhibit No. 1, page 6, is a Building PermitApplication/ Building
Permit for Building "B." The documentreflects the changeof use of an existingbuilding
to residential. The descriptionof the proposed construction,in the upper right cornerof
the document, is suppliedby the person applying for the pennit. Writingin the lower
right-hand comer indicatesthat there was a final inspection("finalized"). Thereafter,the
Certificate of Occupancybeing ExhibitNo. 1, pages 4 & 5 was issued.
Landlord Exhibit No. 1, pages 7, 8 & 9, are entitledTemporaryCertificateof
Occupancy. Page 7 covers Building"Ct being Units 28 through49; page 8 coversUnits
51 and 52; page 9 appears to coverUnit 50. This documentissuedbefore a building
permit is "finalized," if there are no unsafe conditions. The buildingcan be occupied
temporarily,pending ·completionof any remaining work. However,the fact that such a
certificatewas issued does not mean that either the BuildingPem1itwas finalizedor that
a Certificate of Occupancywas issued.
Landlord Exhibit No. 1, page 10, is a Building Permit for Building"C" that has
been "finalized." The codesreflect alteration of an existingbuilding,althoughthere is no
indication of the existing use of the building.
Landlord Exhibit No. l, page 11, is a "finalized'.'buildingpennit for the
conversionof 1 commercialunit to 3 residential units. On the fom1,the number 59 is
written on the line headed "Numberof Units.,,
A Building Permit is a two-sideddocument,and many of the permitcopiesthat are the
above exhibits do not reflect the back of the permits. Therefore,Mr. Deraniawas also
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questionedconcerningexhibits attachedto the Declarationof Harry J. Blow, submitted
by the landlordon September22, 2005. Mr. Deraniatestifiedthat the back sides of
ExhibitsNo. 1 (Building"A"), No.2 (Building"B") and No. 3 (Building("C") attached
to the Blow Declarationare all signed under the heading"Final OK."
Mr. Deraniaexplainedthat, if a buildingpermit is signedoff ("finalized"),this triggers
the preparationand issuance ofa Certificateof Occupancyfor both new buildingsand
buildingswith a change of use, such as from commercialto residential. Thereis nothing
else to be done by the property owner.
It is "unusual"for a Certificateof Occupancynot to be approvedonce a permit is
finalized. However,Mr. Derania has known of situationsin whichthe paperworkleading
to a Certificateof Occupancywas not typed up after a buildingpermit was finalized,due
to clericaloversight. Additionally,many BuildingDepartmentdocwnentswere lost in
the 1989earthquake. In sum, it is more likelythan not that Certificatesof Occupancy
were issued for Buildings "A," "B," and "C."
BuildingDepartmentfiles were routinelyrecordedon microfilmprior to the year 1989.
There has been little if any microfilmingofrecords since that time. The witnessnoted
that, if there had been residential use of the subjectbuildingsprior to the issuanceof the
BuildingPermits in question, the Departmentfile, includingmicrofilmedrecords,would
containprior buildingpermits. No suchrecords are containedin the file, nor are any such
permits listed in Tenant Exhibit No. 14 (3R Report Worksheet- an itemizedlistingof all
buildingpermits)prior to the year 1987.
The abbreviation"Ex" (meaning "Expired")is written on Page 1 of Tenant ExhibitNo.
14 regardingthe status of two of the relevantbuildingpermits. Also,hand-writtenon the
bottom of this page is the notation "No COs [Certificatesof Occupancy]issued for
conversionsonly TCO's. New C.O.'s·shouldbe applied for." However,it is unknown
when this was written, or by whom.
Mr. Derania statedthat, since the BuildingPermitswere finalized,it is likelythat the
BuildingDepartmentemployee(s)who wrote "Ex" and the hand writtennotationonly
checkedthe computer- which showedthat the expirationdate had passed - but had not
checkedthe actual permits. Further, there is no indicationon TenantExhibit No. 14 that
permits had been issued or approved regardingresidentialuse beforethe year 1985,when
the present landlordpurchased the property.
Finally, Mr. Deraniatestified that, if a microfilmrecordwere legible,the Building
Departmentcould issue a retroactive Certificateof Occupancy. This would be
accomplishedby a Departmentrepresentativeconductinga "walk-throughnof the
premises. If everythingwere satisfactory,a Certificatewould likelybe issued.
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c··,
The Tenants' Contentionsat the SecondHearing:
(1) The landlordhas the burdenof proving that the tenants' units are exempt
from the Rent Ordinance,and this burdenwas not met on the first day of hearing.
Therefore,it was improperfor the HearingOfficerto, in effect,give the landlorda
second opportunityto prove its case.
(2) The second day of hearingshouldnot have been continuedat the request of
the attorneyfor the landlord, since this enabledthe landlordto obtain additionalevidence.
(3) Only documentsthat were filed seven days prior to the first hearingshouldbe
considered. This is the intent of the Rent Ordinance,especiallyin view of the fact that all
of the late-submittedevidencewas availableto the landlordat the time of the first
hearing. Therefore,the Declarationsof Harry J. Blow, ManuelA. Martinezand J. R.
Orton, Jr. - and the documentsattachedto these Declarations- shouldbe disregarded.
(4) If the lack of Certificatesof Occupancywas merelya clericalor
administrativeerror, the landlordshouldbe have been able to have the Certificates
issued. Since the landlordhas not done so, the requirementsof the Ordinancehave not
been met and the tenants' units are coveredunder the Rent Ordinance.
(5) The fact that a BuildingPermitApplicationwas submittedby Peter Smithin
April of 1987- which proposes work in an "existing live-workstudion- is proof that the
subjectpremises were residentialbefore the landlord applied for any BuildingPermits.
Therefore,the tenants' units were not "createdfrom space that was formerlyentirelynonresidential"prior to the landlord's constructionactivities and they are not exemptfrom
the Rent Ordinance.
(6) Much of Mr. Derania's testimonyand many of the landlord's exhibitsshould
be excludedas "hearsay."
DISCUSSION
Conductof the Hearing:
One ()fthe stated purposes of the Rent Ordinanceis "encouraginginvestmentin new
residentialproperty in the City."15 Therefore,claims of exemptionbased upon "new
construction"must be carefully scrutinizedby the Hearing Officer.
A Hearing Decision should be based upon the best availablereliable evidence. If the
parties do not present such evidence,it is proper for the Hearing Officerto talce •
reasonable steps to ensure that all availableevidenceis consideredwhenruling upon a
claim of exemption.. All judges, includingHearing Officers,have the inherentpower to
call witnesses in order to detenninethe truth. This common law policywas codifiedas
Evidence Code Section 775, and interpretedby reported cases.
15

O. M. C. Section 8.22.0l0(C)
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Evidence Code Section 775 states, in part: "The court, on its own motion ... may call
witnesses and interrogatethem the same the same as if theyhad be.enproducedby a party
to the action ... "
Section 775 itself merely codifiestraditional case law. Numerouscourts
... have recognizedthat it is not merely the right but the duty of a trial
judge to see that the evidenceis fully developed, .. andto assure that
ambiguitiesand conflictsin the evidence are resolvedinsofaras possible.16
AdmissibleEvidence:
The rules of evidencethat governhearings of the Rent AdjustmentProgramare set forth
in the CaliforniaAdministrativeProceduresAct (Government
Code, Se~tion11513).17 Applicableportions of the Act stateas follows:
(c) The hearing need not be conducted accordingto technicalrules
relating to evidenceand witnesses,except as hereinafterprovided. Any
relevant evidenGeshall be admittedif it is the sort of evidenceon which
responsiblepersons are accustomedto rely in the conductof serious affairs,
regardlessof the existenceof any common law or statutoryrule which might
make improperthe admissionof the evidenceover objectionin civil actions.
Hearsay evidencemay be used for the purpose of supplementingor explaining
other evidencebut over timely objectionshall not be suffident in itself to
supporta finding unless it would be admissibleover objectionin civil actions...
Hearsay Evidence:
"'Hearsay evidence' is evidenceof a statementthat was madeother titanby a witness
while testifyingat the hearing and that is offered to prove the truthof the matter stated...
. (b) Except as provided by law, hearsay evidence is inadmissible."18 Therefore,although
a writing is "hearsay," certain writings are nonethelessadmissibleevidence. Such
exceptionsto the ''hearsay rule" include a writing made in the regularcourse of
business19 and a writing made by and within the scope of dutyof a public employee.20
Evidence Code Section 1280 states:
"Evidenceof a writing made as a record of an act, condition,or event is not made
inadmissibleby the hearsay rule when offered ... to prove the act, condition,or event if
all of the followingapplies:
(a) The writing was made by and within the scope of duty of a public employee.
16

People v. Carlucci,23 Cal.3d249,255 (1979)
Regulations,Section8.22.110(E)(4)
18
Cal. EvidenceCode,Section 1200
19
Cal. EvidenceCode, Section 1271
2
Cal. EvidenceCode, Section 1280
17

°
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(b) The writing was made at or near the time of the act>condition,or event.
(c) The sourcesof informationand methodand timeof preparationwere such as
to indicate its trustworthiness."·
The Evidence:
The attorneyfor the tenants objects to the DeclarationsofHarryJ. Blow, Manuel-A.·
Martinez,and J. R. Orton,Jr., which were filedby the landlordafter the first day of
hearing. This objectionis sustained,and these documentsare excludedas being untimely
filed. However,some of the documentsattachedto Mr. Blow's declaration,beingthe
backs of buildingpermits previously submittedby the landlordas Exhibit No. 1, will be
consideredin that Mr. Derania testified as to their significance.
Mr. Derania's testimonywas based upon his personallmowledge,and the documentsthat
he authenticatedand discussedwere made by public employees.Therefore,this evidence
is admissibleas an exceptionto the HearsayRule, underthe legalstandards set forth
above.
The BuildingPermit Applicationof Peter Smith,submittedin the year 1987,proves
nothing. The landlordhad applied for all relevantbuildingpermits(LandlordExhibits
Nos. 1 thru 10) in the year 1985.
Mr. Deraniacrediblytestified that the BuildingDepartmentrecordsthat he was shownas itemizedon pages 4, 5, 7 and 8 above- containno buildingpermit applications,or
referenceto such applications,for residentialuse of the propertyprior to the year 1985.
This testimonywas not contradicted,and thereforethe landlordhas proven by a
preponderanceof the evidencethat the tenant units were fonnerlyentirely commercialin
nature.
The uncontradictedtestimonyof Mr. Derania is that all buildingperm.itsfor the three
buildingson the propertywere "finalized." He statedthat, once a building permitis
"finalized,"it was the normal procedureof the BuildingDepartmentfor a Certificateof
Occupancyto be issued. Mr. Derania further crediblytestifiedthat, in his expertopinion,
it is more likely than not that the Certificateswere issued.
There is no evidenceto prove whether the Certificateswere issuedbut then lost in the
earthquakeor otherwiseor if, due to clerical oversight,someor all of these documents
were never issued. However,it clear from Mr. Derania's testimonythat a "finalized"
permit is the practical equivalentof a Certificateof Occupancy.Mr. Derania explained
that, in the normal course of business, final approvalby a BuildingInspectorwould
trigger the issuanceof a Certificateof Occupancy. Underthese circumstances,it would
be illogicaland unfair to penalize the landlord for the result of acts of nature or clerical
mistakes.
Ms. Kablitz and Mr. Peterson testifiedthat they soughtto obtainCertificatesof
Occupancy. Once it was determinedthat Certificateswere not in the file of the Building
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Department,they requestedthe issuanceof these documents. However,their requestwas
denied due to the need for furtherpermits,work, and inspections.
It is clearly in the landlord's interestfor Certificatesof Occupancyto be issued. If the
landlord could have had the Certificatesissued based upon the buildingpermits from the
1980's, no one would questionthe claimof exemption. Ms. Kablitz and Mr. Peterson
testifiedthat, because the BuildingDepartmentrequiredadditionalpennits·and
inspections,they were unableto obtainretroactiveCertificates.This testimonyis found
to be credible, and is in accordwith the testimonyof Mr. Deraniaregardingthe practices
of the Building Department. The law does not require the impossible,and the landlord's
inabilityto obtain these Certificatesdoes not in itself defeatthe claimof exemption.
Conclusion: The landlordhas provenby a preponderanceof the evidencethat the
tenants' units were created from spacethat was formerlyentirelynon~residential,and that
the units either did or shouldhave receivedCertificatesof Occupancyafter January 1,
1983. Therefore,the units are exemptfrom the Rent Ordinance.
POST-HEARINGREQUEST
On November2, 2005 - more than one month after the conclusionof the Hearing- the
tenants FAXed Petition WithdrawalForms to the Rent AdjustmentProgram,in which
they sought to withdraw their petitionsin this case. These requestsfollowedtwo full
days of hearing and the submissionof numerousdocumentsby the attorneysfor the
parties.
Followingthe second day of hearing- and particularlythe testimonyof Mr. Derania- it
appearedthat the subject buildingsmightbe found exempt from the Ordinanceas new
construction. Therefore, it appearsthat the tenants filed requestsfor dismissalin
anticipationof such a result. If the tenant requests were granted,theywould then be able
to contestrent increases in subsequentyears.
The questionof when a tenant shouldbe allowedto withdrawa petitionis not directly
addressedin either the Rent Ordinance,Regulationsor Californialaw. However,a tenant
petitioneris largely the equivalentof the plaintiff in civil litigation. Therefore,the
followinglegal authorities are helpfulin deciding this issue:
Code of Civil Procedure Section581 states,in part:
(c) A plaintiff may dismisshis or her complaint ... with or withoutprejudice
prior to the actual commencementof trial.
(d) Except as otherwiseprovidedin subdivision(e), the courtshall dismiss the
complaint ... with prejudice,when upon the trial and beforethe final
submission of the case, the plaintiff abandonsit.
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(e) After the actual commencementof the trial, the courtshall dismissthe
complaint,... with prejudice,if the plaintiff requestsa dismissal...
This statute is not, by its terms, applicableto an administrativehearing. However,the
policy considerationsupon which this statute is based, as set forth in decisions
interpreting C.C.P Section 581, properly govern the result in this case..
Prior to 1947,section 581 of the Code of Civil Procedurehad been interpreted
to allow dismissalduring tdal, but prior to submission[citations]. This practice
led to a number of abuses, whereinplaintiffs,learningof, or suspecting,an
adversedecision,dismissedthe suit after presentationof the case, thereby
putting defendantto considerableexpense and effort andwasting valuable
court time [citations]. fu 1947,the sectionwas amendedto eliminatesuch
abuses. Ghermanv. Col~um, 18 Cal. App.3d 1046, 1049(1971)
California courts have also refused to allow plaintiffsto re-filecomplaintsin situations
other than the start of a "trial." fu the case of Groth Bros. Oldsmobile,Inc. v. Gallagher,
97 Cal.App.4th 60 (2002)the trial court issued·a "tentativeruling"sustaininga
defendant's demurrer,which would result in a dismissal of the case. Beforethe actual
hearing on the demurrer,the plaintiff filed a dismissalwithoutprejudiceand then
essentiallyre-filedthe same complaint.
The appeals court orderedthe trial court to sustainthe demurrerand dismissthe
complaintwith prejudice,stating: "[A]llowinga plaintiff to file a voluntarydismissal
without prejudicein the face of a:tentative ruling that the courtwill sustainthe demurrer
without leave to amendwaste(s) the time and resourcesof the court and otherparties and
promote(s) armoyingand continuouslitigation ... " (at p. 70).
The threadrunning through all these cases seems to be one of fairness:
Once the parties commenceputting forth the facts of their case beforesome
sort of fact finder, such as an arbitrator ... it is unfair- and perhapsa mockery
of the system- to allow the plaintiff to dismiss his complaintand refile.
Gray v. SuperiorCourt (Hunter), 52 Cal. App.4th 165,173(1977)
It would be an abuseof the Rent AdjustmentProgram,and contraryto the frequently
stated policy of the courts, if the tenants were allowedto dismisstheir petitionsfollowing
two full days of hearing. If the petitions were dismissed,the tenantswouldthen be free
to file new petitionsin later years, thereby imposinga burdenupon the Rent Programand
the landlord while allowingthe tenants a second "bite at the apple." Therefore,the
requests to withdrawthe petitions are denied.

ORDER
Wherefore,all the evidencehaving been heard and considered,it is the order of
this Hearing Officerthat:
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1. Petitions No. T05-0110, -0119; -0127 and -0146 are dismissed.
2. The tenants' rental units are exempt from the Rent Ordinance:.
3. Right to Appeal: This decisionis the final decisionof the Rent Adjustment
ProgramStaff. Either party may appeal this decision by filing a properly completed
appeal using the fonn provided by the Rent Adjustment Program. The appeal must be
received within twenty (20) days after service of this decision. The date of service is
shown on the attached Proof of Service. If the last day to file is a weekend or holiday,
the appeal may be filed on the next business day.
•

Dated: November 15, 2005

s.kphen Kasdin
Hearing Officer
Rent Adjustment Program
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•J:R. Orton, m, c/o Vulcan
Properties, LP
3049 Research Dr.

Nancy M. Conway

Richmond, CA 94806

345 Franklin St.
San Francisco, CA 94102

Jason Peacock

Dean G. Miller

4401 San Leandro St. 45
O~kland, CA 94601

Richard Vidor
4401 San Leandro St. 29
Oakland, CA 94601 •

3756 Grand Ave. Unit 306
Oakland, CA 94610

Philip Mignaud
4401 San Leandro St. Unit 19
Oakland,CA 9460 I

SandraKablitz
3049 ResearchDr.
Richmond,CA 94806
Eddie Orton c/o VulcanProperties
3049 Research Dr.
Richmond, CA 94806

Rebecca Cotton-Burnett
4401 San Leandro St. Unit 54
Oakland,CA 94601
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PROOF OF SERVICE
Case Number T0S-0110; -0119; -0127 & -0146
I am a resident of the State of California and over eighteen years of age. I am not a party to the
Residential Rent Adjustment Program case listed above. I am employed in Alameda County,
California. My business address is 250 Frank H. Ogawa Plaza, Suite 5313, 5th Floor, Oakland,
California 94612.
Today, I served the attached Hearii1gDecision by placing a true copy of it in a sealed envelope
in City of Oakland mail collection receptacle for mailing on the. below date at 250 Frank H.
Ogawa Plaza, Suite 5313, 5th Floor, Oakland, California, addressed to:

>>>>>>>>>>>>>>>>>>>>>>>>
SEE ATTACHED <<<<<<<<<<<<<<<<<<<<<<<<

I am readily familiar with the City of Oakland's practice of collection and processing
correspondence for mailing. Under that practice an envelope placed in the mail collection
receptacle described above would be deposited in the United States rriail with the U.S. Postal
Service on that same day with first class postage thereon fully prepaid in the ordinary course of
business.
I declare under penalty of perjury under the laws of the State of Califi ma at the above is true
and correct. Executed on Tuesday, November 15, .05, in Oakland Califi rnia.

Oakland Rent Adjustment Program
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.:r.R. Orton, III, c/o Vulcan
Properties, LP
3049 Research Dr.
Richmond, CA 94806

Nancy M. Conway
345 Franklin St.
San Francisco, CA 94102

Jason Peacock
1
4401 San Leandro St. 45
Oakland, CA 94601

Dean G. Miller
3756 Grand Ave. Unit 306
Oakland, CA 9461O

Eddie Orton c/o Vulcan Proper.ties
3049 Research Dr.
Richmond, CA 94806

Richard Vidor
440 I San Leandro St. 29
Oakland, CA 94601

Philip Mignaud
4401 San Leandro St. Unit 19
Oakland, CA 94601

Rebecca Cotton-Burnett
4401 San Leandro St. Unit 54
Oakland, CA 94601

Sandra Kablitz
3049 Research Dr.
Richmond, CA 94806

Manuel A. Martinez
600 Montgomery Street, 14th Fir.
'
San Francisco, Ca. 94111
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1

Dept of Housing-Rent

Adjustment Program, Case No.: L19-0259

2

PROOF OF SERVICE

3

State of California

4

County of Santa Clara

5

7

I am a citizen of the United States and an employee in the aforesaid County. I am over the
age of eighteen years and not a party to the within action. My business address is 225 West Santa
Clara Street, Suite 1500, San Jose, California 95113-1752. On the date mentioned below, I caused
true copy(ies) of the following document(s) to be served on the party(ies) below using the
method(s) checked:

8

APPELLANT'S BRIEF IN SUPPORT OF APPEAL TO HEARING OFFICER DECISION

9

On the Addressee(s) below named in said action by:

6

First Class Mail. I am familiar with the regular mail collection and processing
practices of the business. Mail will be deposited with the United States Postal
Service on the same day following ordinary business practices. I enclosed the
above-mentioned document(s) in a sealed envelope with postage thereon fully
prepaid in the United States Post Office mail box at the above address in San Jose,
California.

10
11
12
13
14
15

)
) xx
)

D
D
D

By Personal Delivery (by Messenger Service).
By Federal Express pursuant to Code of Civil Procedure§ 1005.
By Electronic Mail, to the email address(es) set forth below.

16
17

Addressee(s)

18

See Attached List

19
20

I declare under penalty of perjury, under the laws of the State of California, that the
foregoing is true and correct. Executed on October 22, 2021, at San Jose, California.

21
22
Michelle G
23
Pahl & McCay
A Professional Corp.
225 W Santa Clara
Suite l 500
San Jose, CA 95 l J3
(408) 286-5100
1879, 105
00715466

*4693/004 00907660.DOCX.
2

24
25
26
27

28
Proof of Service
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SERVICE

LIST

City of Oakland
Rent Adjustment Program
250 Frank Ogawa Plaza, Suite 5313
Oakland, CA 94612
Owner
901 Jefferson, LLC
155 Grand Avenue# 950
Oakland, CA 94612
Tenants
Amy Callis
4001 San Leandro Street # 30
Oakland, CA 94601
Caleb Duarte
4001 San Leandro Street # 18
Oakland, CA 94601
Chester Rhoden
4001 San Leandro Street # 13
Oakland, CA 94601
Chris Congdon
400 I San Leandro Street # 26
Oakland, CA 94601
Chris Ledet
400 I San Leandro Street # 7
Oakland, CA 94601
Christopher Wettersten
4001 San Leandro Street # 12
Oakland, CA 9460 l
Courtney Lain
4001 San Leandro Street# 14
Oakland, CA 94601
Cristina Rivera- Hess
4001 San Leandro Street # 4
Oakland, CA 94601
Dane Pollock
4001 San Leandro Street# 28
Oakland, CA 94601
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David Horton
4001 San Leandro Street # 25
Oakland, CA 94601
Delene Bessinger
4001 San Leandro Street # 10
Oakland, CA 94601
Eliot Curtis
4001 San Leandro Street # 21
Oakland, CA 94601
Erika Frank
4001 San Leandro Street #5
Oakland, CA 94601
Jackson Laforce
4001 San Leandro Street # 15
Oakland, CA 94601
Jeffery Rivas
4001 San Leandro Street # 1
Oakland, CA 94601
Julie Davis
4001 San Leandro Street # 3
Oakland, CA 94601
Karina Vlastnik
4001 San Leandro Street# 29
Oakland, CA 94601
Katherine Smith
4001 San Leandro Street # 22
Oakland, CA 94601
Kenna Benitez
4001 San Leandro Street # 20
Oakland, CA 94601
Kristen Eiden
4001 San Leandro Street# 11
Oakland, CA 94601
Lauren Aiken
4001 San Leandro Street # 23
Oakland, CA 94601
Logan Shillinglaw 1V
4001 San Leandro Street # 9
Oakland, CA 94601
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Marcus Pacheco
4001 San Leandro Street # 24
Oakland, CA 94601
Mark Tse
4001 San Leandro Street # 31
Oakland, CA 94601
Matthew Wigeland
4001 San Leandro Street # 6
Oakland, CA 94601
Michael Cantor
4001 San Leandro Street # 19
Oakland, CA 94601
Mike McCord
4001 San Leandro Street # 16
Oakland, CA 94601
Muhammad Yaremko
4001 San Leandro Street# 33
Oakland, CA 94601
Natalie Davis
4001 San Leandro Street# 32
Oakland, CA 94601
Patrick Hamilton
4001 San Leandro Street# 27
Oakland, CA 94601
Resident
4001 San Leandro Street# 34
Oakland, CA 94601
Sigrid Hafstrom
4001 San Leandro Street # 8
Oakland, CA 94601
Stephen Wagner
4001 San Leandro Street # 2
Oakland, CA 94601
Steven Joyner
4001 San Leandro Street # 17
Oakland, CA 94601
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Tenant Representative
David Hall, Centro Legal de la Raza
3400 E. 12 Street
Oakland, CA 94601
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CITY OF OAKLAND
Rent Adjustment Program

MEMORANDUM
Date:

February 4, 2022

To:

Members of the Housing, Rent Residential & Relocation
Board (HRRRB)

From:

Kent Qian, Deputy City Attorney

Re:

Appeal Summary in T21-0092, Cordova v. Infinite Glow, LLC

Appeal Hearing Date:

February 10, 2022

Property Address:

2912 14th Avenue, Unit 208, Oakland, CA

Appellant/Owner:

Infinite Glow, LLC

Respondent/Tenant:

Ann Cordova

BACKGROUND
On June 1, 2021, the Tenant filed a petition. The petition contested a rent
increase received on December 20, 2019, effective March 1, 2020, from $881.83 to
$1,022.65, and a rent increase received on April 28, 2021, effective June 1, 2021, from
$881.83 to $1,088.00. The Owner filed a Property Owner Response indicating that the
Tenant was first served the RAP Notice on December 20, 2019, and claiming that the
petition against the first increase was untimely and that Increased Housing Service
Costs justified the rent increases.
RULING ON THE CASE
The hearing officer issued a decision granting the tenant petition. The decision
concluded that the rent increase served in December 2019 was invalid because it was
served less than 6 months after when the owner first served the RAP notice in
December 2019. The 2021 rent increase was invalid because (1) the City Council’s rent
increase and eviction moratorium first adopted in March 2020 voided rent increases that
exceeded the CPI adjustment and (2) owners must first petition for any rent increases
other than CPI or banking.
1

GROUNDS FOR APPEAL
The owner appealed the decision, contending that:
1. The petition against the first rent increase should have dismissed as untimely
because it was filed more than one year from the rent increase;
2. The rent increase was justified by CPI, increased housing services costs, and
RAP service fee passthrough.
ISSUES
1. Did the tenant timely appeal against the first rent increase?
2. Did the hearing officer correctly rule that the rent increases were invalid?

APPLICABLE LAW AND PAST BOARD DECISIONS
Applicable Law
a. Deadline to Petition
O.M.C. § 8.22.090.B:
2. For a petition contesting a rent increase, the petition must be filed as follows:
a. If the owner provided written notice of the existence and scope of this
Chapter as required by Section 8.22.060 at the inception of tenancy:
i.

The petition must be filed within ninety (90) days of the date the owner
serves the rent increase notice if the owner provided the RAP notice with
the rent increase; or
ii. The petition must be filed within one hundred twenty (120) days of the
date the owner serves the rent increase if the owner did not provide the
RAP notice with the rent increase.
b. If the owner did not provide written notice of the existence and scope of
this Chapter as required by Section 8.22.060 at the inception of tenancy,
within ninety (90) days of the date the tenant first receives written notice
of the existence and scope of this Chapter as required by Section
8.22.060.
City Administrator Emergency Order (March 2020)
5. All time-limits and deadlines associated with Rent Adjustment Program
petitions, appeals, and other matters set forth Chapter 8.22 Article I
(Residential Rent Adjustment Program) of the OMC and related
2

administrative instructions, regulations and policies are suspended for the
duration of the local emergency or until such time as this order is rescinded or
the City Council terminates the emergency, whichever is earlier.
b. Rent increase moratorium
Ordinance No. 13589 C.M.S., § 4
For rental units regulated by Oakland Municipal Code 8.22.010 et seq, any
notice of rent increase in excess of the CPI Rent Adjustment, as defined in
Oakland Municipal Code Section 8.22.020, shall be void and unenforceable if
the notice is served or has an effective date during the Local Emergency.
c. Rent increase other than CPI or banking void without pre-petition
O.M.C. § 8.22.065
A.
Notwithstanding any other provision of this Chapter, owners may increase
rents only for increases based on the CPI Rent Adjustment or Banking, or by
filing a petition to increase rent in excess of that amount. Any rent increase not
based on the CPI Rent Adjustment or Banking that is not first approved by the
Rent Adjustment Program is void and unenforceable.
3146042v1
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CITY OF OAKLAND
Rent Adjustment Program

MEMORANDUM
Date:

February 4, 2022

To:

Members of the Housing, Rent Residential & Relocation
Board (HRRRB)

From:

Kent Qian, Deputy City Attorney

Re:

Appeal Summary in L19-0259, 901 Jefferson LLC v Tenants

Appeal Hearing Date:

February 10, 2022

Property Address:

4001 San Leandro Street, Oakland, CA
BACKGROUND

On November 8, 2018, the owner filed a petition for Certificate of Exemption on
the allegation that the subject property was exempt from the Rent Adjustment
Ordinance as newly constructed. Tenants in eighteen units (Units #1, 3, 7, 8, 13, 14, 16,
17, 18, 19, 20, 21, 22, 23, 25, 30, 31, and 32) filed responses contesting the exemption.
EVIDENCE
The owner submitted evidence consisting of City of Oakland building and
planning records, permit application and records relating to the subject property. As
stated in the hearing decision,
The permit history show that the subject property was a factory built in
1925, and a warehouse and offices were added in the 1940s. On
November 7, 1984, a Building Permit D35382 was issued for
“construction of interior alteration for retail and service space – no
dwelling units.” The Electrical Permit 21217 and the Plumbing Permit
025712 were both issued at the same time for the “remodel of building
into lofts space” and were finaled on June 29, 1985 and February 5,
1986, respectively.
The hearing officer also admitted into evidence the Report of Residential Building
Record (3-R Report), completed and signed on November 3, 2004, that shows a “1
1

story office and factory building” originally constructed in 1925. The report also shows a
construction permit for a one-story warehouse in 1941. Page 2 of the report shows a
permit for interior alterations of retail space and “no dwelling units” issued on November
7, 1984.
In addition to property records, tenants submitted evidence that include testimony
from a former tenant who lived in Unit 8 from 1985 to 1991. He testified that he only
remembers a couple of architecture students who lived at the property at the same time,
and that he did not know if anyone resided there prior to January 1, 1983.
RULING ON THE CASE
The hearing officer issued a decision denying the petition. The hearing decision
ruled that the property did not qualify for an exemption as new construction because
there was no evidence of a Certificate of Occupancy or its equivalent such as a finalized
building permit for residential use. In addition, the 3-R Report states that the building
permit was issued for interior alterations of retail space and no dwelling units.

GROUNDS FOR APPEAL
The owner appealed the decision, contending that the building qualifies for a new
construction exemption on the following grounds:
1. New evidence of a conditional use permit that units 1-23 were existing livework spaces, which the owner argues are the functionally equivalent of a
Certificate of Occupancy;
2. New evidence shows that remaining units were legalized and received a
certificate of occupancy from the city.
3. Certificates of occupancy for live-work conversions were not obtainable from the
city prior to 2004.
ISSUES
1. Did the hearing officer correctly rule that the property was not exempt as
newly constructed?
2. Should the board consider, or remand to the hearing officer to consider, the
evidence that the owner proffers on appeal?

2

APPLICABLE LAW AND PAST BOARD DECISIONS
Applicable Law
a. New Construction Exemption
O.M.C. § 8.22.030.A:
“Types of Dwelling Units Exempt. The following dwelling units are not covered
units for purposes of this Chapter, Article I only (the Just Cause for Eviction
Ordinance (Chapter 8.22, Article II) and the Ellis Act Ordinance (Chapter
8.22, Article II)) have different exemptions):”
Subsection (5):
“Dwelling units which were newly constructed and received a certificate of
occupancy on or after January 1, 1983. This exemption does not apply to any
newly constructed dwelling units that replace covered units withdrawn from
the rental market in accordance with O.M.C. 8.22.400, et seq. (Ellis Act
Ordinance). To qualify as a newly constructed dwelling unit, the dwelling unit
must be entirely newly constructed or created from space that was formerly
entirely non-residential.”
b. New Construction Exemption Regulation
Regulation Section 8.22.030.B. (“Types of Dwelling Units Exempt”), subsection 2
(“Newly constructed dwelling units (receiving a certificate of occupancy after
January 1, 1983).”):

“a. Newly constructed units include legal conversions of uninhabited spaces
not used by Tenants, such as:
i. Garages
ii. Attics;
iii. Basements;
iv. Spaces that were formerly entirely commercial.”
b. Any dwelling unit that is exempt as newly constructed under applicable
interpretations of the new construction exemption pursuant to Costa-Hawkins
(California Civil
Code Section 1954.52).
c. Dwelling units not eligible for the new construction exemption include:
i. Live/workspace where the work portion of the space was converted into a
separate dwelling unit;
ii. Common area converted to a separate dwelling unit.”
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c. New Evidence on Appeal
O.M.C. § 8.22.120- Appeal Procedures.
C. Appeal Hearings. The following procedures shall apply to all appeal
hearings:
…
4. Appeals shall be based on the record as presented to the Hearing
Officer unless the Appeal Body determines that an evidentiary hearing is
required. If the Appeal Body deems an evidentiary hearing necessary, the
case will be continued and the Appeal Body shall issue a written order
setting forth the issues on which the parties may present evidence. All
evidence submitted to the Appeal Body must be submitted under oath.

Past Board Decisions
a. New construction exemption
T04-0163 Garsson v. Collins
Board remanded Hearing Decision granting tenant’s petition challenging rent
increase where owner claimed tenant’s unit was commercial (not residential)
and that it was exempt from the Ordinance as new construction. Board found
unit was residential, but remanded case to Hearing Officer to determine if it
was exempt based as new construction. On remand, Hearing Officer found
that it was not exempt and granted tenant’s petition because unit had been
used for residential purposes since 1980, although owner was excused from
obtaining a certificate of occupancy because those were not available for livework conversions until 2004.
T12-0112 Williams v. Best Bay Apartments
Board affirmed Hearing Decision that found building exempt as new
construction based on finaled permits, even though certificate of occupancy
was unavailable due to Oakland Building Department records being lost in
1989 earthquake (decision took official notice of decision in T05-0110 Peacock
et al v. Vulcan Props. LP).
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b. New evidence
T15-0368 Bivens v. Ali
At the Appeal Hearing, Board affirmed Hearing Decision granting tenant rent
decrease and restitution and declined to accept new evidence proffered by
owner at appeal (which consisted of copies of prior RAP notices signed by the
tenant) even though this evidence contradicted tenant’s assertion in her
petition that she never received the RAP notice, because owner failed to
appear at original hearing.
T06-0059 Martinez & Newsom v. Wu
T06-0060
Board affirmed Hearing Decision granting tenant petitions challenging rent
increases served without RAP notice (as well as restitution for decreased
services) when owner filed a response but failed to appear for 1st day of
hearing and appeared for 2nd day of hearing, rejecting new evidence that both
parties attempted to introduce at appeal hearing.

T05-0292 English v. Nero
Board affirmed Hearing Decision granting tenant petition challenging rent
increases on the basis that no RAP notice was served when owner did not
respond to tenant petition nor appear at hearing and rejected new evidence
owner attempted to introduce for the first time at appeal hearing.
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